
 

 

 
 
 
 

 
 
 
 
 
 
 
 
 
   
 
 
Agenda: Urban Planning Committee 

 
Date: Monday 27 July 2015 

 
Time: 6.00pm
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Outline of Meeting Protocol & Procedure: 
 The Chairperson will call the Meeting to order and ask the Committee/Staff to present 

apologies or late correspondence. 
 The Chairperson will commence the Order of Business as shown in the Index to the Agenda. 
 At the beginning of each item the Chairperson will ask whether a member(s) of the public 

wish to address the Committee. 
 If person(s) wish to address the Committee, they are allowed four (4) minutes in which to do 

so.  Please direct comments to the issues at hand. 
 If there are persons representing both sides of a matter (eg applicant/objector), the person(s) 

against the recommendation speak first. 
 At the conclusion of the allotted four (4) minutes, the speaker resumes his/her seat and takes 

no further part in the debate unless specifically called to do so by the Chairperson. 
 If there is more than one (1) person wishing to address the Committee from the same side of 

the debate, the Chairperson will request that where possible a spokesperson be nominated to 
represent the parties. 

 The Chairperson has the discretion whether to continue to accept speakers from the floor. 
 After considering any submissions the Committee will debate the matter (if necessary), and 

arrive at a recommendation (R items which proceed to Full Council) or a resolution (D items 
for which the Committee has delegated authority). 

 
Recommendation only to the Full Council:  
 Such matters as are specified in Section 377 of the Local Government Act and within the 

ambit of the Committee considerations. 
 Broad strategic matters, such as:- 

- Town Planning Objectives; and 
- major planning initiatives. 

 Matters not within the specified functions of the Committee. 
 Matters requiring supplementary votes to Budget. 
 Urban Design Plans and Guidelines. 
 Planning Proposals and Local Environment Plans. 
 Residential and Commercial Development Control Plans. 
 Rezoning applications. 
 Heritage Conservation Controls. 
 Commercial Centres Beautification Plans of Management. 
 Matters requiring the expenditure of moneys and in respect of which no Council vote has been 

made. 
 Matters reserved by individual Councillors in accordance with any Council policy on 

"safeguards" and substantive changes. 
 
Delegated Authority: 
 To require such investigations, reports or actions as considered necessary in respect of matters 

contained within the Business Agendas (and as may be limited by specific Council 
resolutions). 

 Confirmation of the Minutes of its Meetings. 
 Any other matter falling within the responsibility of the Urban Planning Committee and not 

restricted by the Local Government Act or required to be a Recommendation to Full Council 
as listed above. 

 Statutory reviews of Council's Delivery Program and Operational Plan. 
 
Committee Membership:  7 Councillors 
 
Quorum:     The quorum for a Committee meeting is 4 Councillors. 
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Woollahra Municipal Council 

 
Notice of Meeting 

 
 
 
23 July 2015 
 
 
To:    Her Worship the Mayor, Councillor Toni Zeltzer ex-officio 

Councillors  Katherine O’Regan (Chair) 
Ted Bennett 
Luise Elsing 
James Keulemans  
Deborah Thomas  (Deputy Chair) 
Jeff Zulman 

 
 
 
Dear Councillors 
 
 
 

Urban Planning Committee – 27 July 2015 
 
 
In accordance with the provisions of the Local Government Act 1993, I request your attendance at 
Council’s Urban Planning Committee meeting to be held in the Thornton Room (Committee 
Room), 536 New South Head Road, Double Bay, on Monday 27 July 2015 at 6.00pm. 
 
 
 
 
 
Gary James 
General Manager 
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Meeting Agenda 
Item Subject Page 
1. Leave of Absence and Apologies 

Note: Leave of absence has previously been granted to 
● Councillor Greg Levenston for the period from 13 July 2015 to 30 July 2015  
 

2. Late Correspondence 
 
3. Declarations of Interest 

Items to be Decided by this Committee using its Delegated Authority 

D1 Confirmation of Minutes of Meeting held on 13 July 2015......................................... 1   

Items to be Submitted to the Council for Decision with Recommendations from this 
Committee 

R1 Planning proposal for 83 and 83A Yarranabbe Road, Darling Point (SC2503)  ......... 3   
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Item No: D1  Delegated to Committee  

Subject: CONFIRMATION OF MINUTES OF MEETING HELD ON 13 
JULY 2015 

Author:  Craig Bennett, Manager, Governance & Council Support 
File No: 15/97659 
Reason for Report: The Minutes of the Urban Planning Committee of 13 July 2015 were 

previously circulated.  In accordance with the guidelines for Committees’ 
operations it is now necessary that those Minutes be formally taken as 
read and confirmed. 

 
 
Recommendation: 
 
THAT the Minutes of the Urban Planning Committee Meeting of 13 July 2015 be taken as read and 
confirmed. 
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Item No: R1  Recommendation to Council  

Subject: PLANNING PROPOSAL FOR 83 AND 83A YARRANABBE ROAD, 
DARLING POINT (SC2503) 

Author: Brendan Metcalfe, Strategic Planner  
Approver: Anne White, Acting Team Leader, Strategic Planning 

Chris Bluett, Manager, Strategic Planning  
Allan Coker, Director, Planning & Development 

File No: 15/66454 
Reason for Report: To report on the public exhibition of the planning proposal for 83 and 83A 

Yarranabbe Road, Darling Point.  
To obtain Council’s approval to proceed with finalisation of the planning 
proposal. 

 
 
Recommendation: 
 
A. THAT Council proceed with the planning proposal for 83 and 83A Yarranabbe Road, Darling 

Point. 
B. THAT Council exercise its delegation authorised by the Department of Planning and 

Environment on 12 May 2014, to finalise the planning proposal under section 59(2) of the 
Environmental Planning and Assessment Act 1979.   

 
 

1. Summary 
On 15 December 2014, Council resolved to prepare and exhibit a planning proposal for Lots 12 and 
11 in DP 598514 at 83 and 83A Yarranabbe Road, Darling Point (the site).  The resolution followed 
a report to the Urban Planning Committee of 24 November 2014 (Annexure 4) 
The planning proposal is to amend Woollahra Local Environmental Plan 2014 (Woollahra 
LEP 2014) by making the following changes to the planning controls that apply to the land: 
 increase the floor space ratio (FSR) from 0.9:1 to 1.2:1 over the entire site 
 increase the maximum building height for residential flat building (RFB) or multi dwelling 

housing development from 10.5m to 15.2m and apply a second height of 5.7m over 
83 Yarranabbe Road  

 increase the maximum building height for RFB or multi dwelling housing development from 
10.5m to 15.2m over the access handle of 83A Yarranabbe Road 

 amend the foreshore building line from 30m to 18m for RFB and multi dwelling housing 
development. 

The land is currently zoned R3 Medium Density Residential (R3 zone), and in this zone dwelling 
houses, dual occupancy, multi dwelling housing and RFB development are permissible with 
consent. Minimum lot sizes apply to some of these uses, specifically 460m2 for dual occupancy and 
700m2 for multi dwelling housing and RFB development. 
The amendment of the planning controls will facilitate additional residential development on the 
site by allowing a further 436m2 of gross floor area for RFB or multi dwelling housing 
development.   
The public exhibition of the planning proposal is now complete. Fifty-two submissions were 
received during the exhibition period.  
The submissions raised a number of issues including: 
 Objecting to the reduced foreshore building line. 



Woollahra Municipal Council 
Urban Planning Committee Agenda 27 July 2015 
 

 
Item No. R1 Page 4 

 Objecting to the increased maximum building height and FSR. 
 Identifying that a covenant applies to 83A Yarranabbe Road which restricts development on this 

lot to a dwelling house. 
 Inconsistency with a previous Land and Environment Court decision for the site. 
 Loss of views. 
 Failure to properly consider the planning principles in part 2 of the Sydney Regional 

Environmental Plan (Sydney Harbour Catchment) 2005. 
 Creation of an undesirable precedent. 
 Various perceived impacts to neighbouring properties arising from development on the site. 
We have assessed the submissions and conclude that the issues raised do not warrant amendment of 
the planning proposal as exhibited. Our planning responses to the submissions are outlined in Part 4 
of this report. 
We recommend that Council proceed with the planning proposal as exhibited.  

2. Background 
In September 2014 a request for a planning proposal was submitted to Council by City Plan 
Strategy and Development and Tzannes Associates to facilitate a 2-5 storey residential development 
on the site. A planning proposal is an application to amend Woollahra Local Environmental Plan 
2014, as opposed to a development application (DA) which would include details of the use and 
exact location of a building on the site. 
The planning proposal seeks to change three development standards applying to the site by: 
 increasing the maximum building height controls 
 increasing the maximum FSR control 
 reducing the foreshore building line for RFBs.  

The planning proposal was reported to the Urban Planning Committee on 24 November 2014.  
The recommendation was to proceed with the planning proposal, but with the controls outlined in 
the Summary above. This recommendation was adopted by Council on 15 December 2014. 
The existing Woollahra LEP 2014 controls and the exhibited and proposed controls are shown in 
Figures 1 and 2 and 5 to 8 and are discussed below. 

 
Figure 1: Woollahra LEP 2014  height controls 

  
Figure 2: Proposed height controls 

Under the existing controls a 10.5m height 
control applies across the site.  However, 

The planning proposal retains the existing height 
control of 10.5m over the majority of 83A Yarranabbe 
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dwelling house, dual occupancy or semi-
detached dwelling, are limited to a maximum 
height of 9.5m. 
Note: The properties on the south side of Yarranabbe 
Road address Thornton Street. 

Road which is closest to the harbour. 
However, a height of 15.2m would be applied to 83 
and the access handle of 83A Yarranabbe Road as 
shown above. 
To maintain the streetscape and protect views from the 
opposite side of the road, a 5.7m second height is 
proposed from the highest part of the site abutting 
Yarranabbe Road.  
Cross sections of the existing and proposed building 
envelope created by the maximum building height and 
foreshore building lines are shown below in Figures 3 
and 4. 
Note: Dwelling house, dual occupancy or semi-
detached dwelling would remain limited to 9.5m 
across the site.  

 
Figure 3:Existing Woollahra LEP 2014 building envelope for multi dwelling housing or RFB development 

 
Figure 4: Proposed building envelope for multi dwelling housing or RFB development. 

It is apparent that the planning proposal increases permissible height in the middle of the site by up 
to 4.7m, but reduces the height at the street frontage by up to 4.8m. This will allow the 
redistribution of building bulk from the top of the site to the middle of the site. Figure 3 and 4 also 
show the foreshore setback for RFBs and multi dwelling housing which is reduced by 12m. 
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Figure 3 includes the outline of existing buildings on the site that could be demolished and replaced 
with an RFB development. 

 
Figure 5: Woollahra LEP 2014 FSR controls 

 
Figure 6: Proposed FSR controls 

The existing FSR control for medium density 
development such as multi dwelling housing and 
RFBs is 0.9:1 

The planning proposal increases the maximum 
FSR to 1.2:1 over the entire site. 

 
Figure 7: Woollahra LEP 2014 foreshore building line 

 
Figure 8: Proposed foreshore building line 

Under the existing foreshore building line: 
 dwelling houses, dual occupancies and semi 

detached dwellings must be set back 12m 
from mean high water mark (red shading) 

 RFB and multi dwelling housing 
development must be set back 30m from 
mean high water mark (blue shading) 

The planning proposal would: 
  retain the 12m foreshore building area for 

dwelling houses, dual occupancies and semi 
detached dwellings (red shading) 

 allow RFB and multi dwelling housing 
development 18m from the mean high water 
mark (tan shading) 

3. Public exhibition 
The planning proposal (see Annexure 1) was exhibited from Wednesday 25 March to Friday 8 May 
2015, consistent with the Environmental Planning and Assessment Act 1979 (the Act), 
Environmental Planning and Assessment Regulation 2000 (the Regulation), and the conditions set 
out in the Gateway Determination (see Annexure 2).  



Woollahra Municipal Council 
Urban Planning Committee Agenda 27 July 2015 
 

 
Item No. R1 Page 7 

The exhibition took place in Council’s main offices in Double Bay, and the exhibition material was 
available in the Customer Service area during business hours. A copy of the planning proposal and 
information required by the Gateway Determination was also placed on Council’s website for the 
duration of the exhibition period.   
Details of the exhibition were notified in the Wentworth Courier editions of 25 March, 1 April, 
8 April, 15 April, 22 April, 29 April and 6 May 2015.  
We wrote to over 330 property owners about the proposal and notified nine State Government 
agencies: the Department of Planning and Environment, the Foreshores and Waterways Planning 
and Development Advisory Committee, Roads Division of Roads and Maritime Services (RMS), 
Heritage Branch, NSW Department of Housing, State Transit Authority, Sydney Buses, Department 
of Water and Energy, Department of Lands and Sydney Water.   
During the exhibition period staff took five telephone enquiries and six front counter enquires. The 
exhibition information page on Council’s website was visited by 197 external customers.   
After the exhibition closed staff undertook a site inspection of a property at 5/15 Thornton Street to 
the south of the site. 

4. Submissions 
Fifty-two submissions were received. Of these: 
 Five submissions were from government agencies: The Foreshores and Waterways Planning 

and Development Advisory Committee, RMS, Sydney Water, the NSW Office of Water and 
Transport for NSW. None of these submissions objected to the planning proposal. 

 Forty-two submissions objecting to the proposal were received. Of these, one was from the 
Darling Point Society and four were made on behalf of strata plans or the owners’ corporation 
at: 
- 77-81 Yarranabbe Road - an RFB containing four dwellings, adjoining the site to the west,  
- 85 Yarranabbe Road (known as Santina) - an RFB containing 27 dwellings, adjoining the site 

to the east,  
- 13-15 Thornton Street - a strata complex containing 50 units and seven town houses to the 

south east of the site 
- 21 Thornton Street - an RFB containing 59 dwellings to the south west of the site. 

 Five submissions in support of the planning proposal were received. Two were from owners in 
85 Yarranabbe Road which adjoins the site to the east, one was from an owner in 73 Yarranabbe 
Road, one was from an owner in 51 Yarranabbe Road and one was from an applicant. 

The location of submissions objecting to and supporting the planning proposal from the nearby area 
are shown in Figure 9 on the following page. Submissions objecting to the proposal were also 
received from people with addresses in Double Bay, Rose Bay and Dover Heights. 
A summary of the submissions and the staff responses are provided in the table below. A copy of all 
submissions is provided at Annexure 3.  
The submissions to the planning proposal have been grouped into the following issues: 
1. Objections to reducing the foreshore building line for RFB or multi dwelling housing 

development  
2. Objections to increasing maximum building height for RFB or multi dwelling housing 

development 
3. Objections to increasing the floor space ratio for RFB or multi dwelling housing development 
4. Whether proper consideration was given to the planning principles of the Sydney Regional 

Environmental Plan (Sydney Harbour Catchment) 2005 and supporting Sydney Harbour 
Foreshores and Waterways Area DCP 2005 
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5. Inconsistency with a covenant that applies to 83A Yarranabbe Road 
6. Inconsistency with a previous Land and Environment Court decision 
7. The planning proposal will create an undesirable precedent 
8. Legal advice on the planning proposal 
9. The impact of the planning proposal on views 
10. Loss of trees/greenery 
11. Potential traffic and parking issues 
12. The suitability of setbacks from adjoining buildings 
13. Impact on acoustic privacy 
14. General comments on public meetings with Councillors and the public interest of the planning 

proposal 
15. Support for the planning proposal 

 

 
Figure 9: Location of submissions 
 

1. Objections to reducing the foreshore building line for RFB or multi 

dwelling housing development  

Nineteen submissions raised foreshore building line related issues; two from adjoining 
owners, three from adjoining residents, one from SP42120 – 77-81 Yarranabbe Road, one 
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from Santina Pty Ltd – 85 Yarranabbe Road, 11 from Woollahra LGA residents, one from the 
Darling Point Society and one from outside the LGA. 

General comments 

Issues raised in submissions  

The submissions object to the foreshore building line being changed from 30m to 18m for 
RFB development on the basis that: 
 it is contrary to Council’s long standing policy on the location of the foreshore building 

lines. 
 the proposal is in a highly prominent location. 
 77-81 and 73-75 complied with the 30m control when constructed in the 1990s, therefore 

a development on this site should also comply. 
 the owner of 83 Yarranabbe Road objected to a proposed breech of the foreshore building 

line when a DA was submitted to construct the RFB at 77-81 Yarranabbe Road. As a 
result of the objection, the application was amended to comply with the foreshore building 
line. 

 there is insufficient justification for the change. 
 the RFBs to the east which are set close to the foreshore are planning mistakes that should 

not be used to justify future non-compliance. 
 the benefits of the proposed envelope, such as improved views and solar access would 

also be achieved by a development that complied with the 30m foreshore building line. 
 the reduced foreshore building line would allow a bulkier structure than that proposed by 

the previous DA. 
 only two buildings breach the 30m foreshore building line from McKell Park to 

Rushcutters Bay Park and they were built 30 years ago. 

Staff response 

Merit of the proposal 
Council may amend planning controls under Part 3 of the Act. Staff have conducted a merit 
assessment of the proposed amendments to Woollahra LEP 2014. Part of the assessment was 
considering the location and prominence of the site, the history of development on the 
foreshore and previous development applications.  
In this case, amending the foreshore building line from 30m to 18m for RFB development has 
merit as it is compatible with the objective of Woollahra LEP 2014 Clause 6.4 Limited 
development on foreshore area as it: 

- will not affect natural foreshore processes as the existing foreshore area is 
adjoined by a stone retaining wall. 

- will not affect the significance or amenity of the foreshore area. 
- will increase the landscaped area on the foreshore compared to the existing site 

configuration. 
Note: The objective of Clause 6.4 Limited development on foreshore area in Woollahra LEP 2014 is “to ensure 
that development in the foreshore area will not impact on natural foreshore processes or affect the significance 
and amenity of the area”. 

An 18m foreshore building line would be acceptable as it would: 
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 provide a transition from 85 Yarranabbe Road which is a seven storey RFB setback 7m 
from the foreshore to 79-81 Yarranabbe Road which is a six storey RFB setback 30m 
from the foreshore. 

 provide a suitable area for landscaping between a building and the foreshore. 
 provide a larger building footprint, thus reducing potential building bulk on the upper 

(street frontage) part of the site. 
Redevelopment under the proposed controls 
Under the existing Woollahra LEP 2014 controls a dwelling house can be constructed to a 
height of 9.5m and setback 12m from the foreshore on 83A Yarranabbe Road. This property 
is currently occupied by a dwelling house with a maximum height of 9.5m which is setback 
12m from the foreshore.  
If the existing dwelling house was demolished and compared to the envelope for a dwelling 
house that is permissible under Woollahra LEP 2014, an RFB constructed under the proposed 
controls would also: 
 maintain or improve views to the harbour from adjoining buildings, including views of the 

Opera House and Harbour Bridge.   
 maintain or improve solar access to 77-81 Yarranabbe Road. 

 
Figure 10: Indicative building envelope for an RFB under the existing Woollahra LEP 2014 planning 
controls 
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Figure 11: Indicative planning proposal building envelope 

Comparison with RFBs to the east  
The existing buildings to the east of the subject site were approved in the 1950s or 1960s 
under previous planning regimes. Whilst these buildings do not comply with the existing 
planning controls, they are not ‘planning mistakes’. As these buildings are part of the existing 
context, it is relevant to consider them when deciding whether to vary the planning controls.  
Notwithstanding, the planning proposal does not attempt to replicate this built form and will 
not result in buildings of a similar scale. The proposed 18m foreshore building line creates a 
transition from the 7m setback of the RFB at 85 Yarranabbe Road and the 30m setback of the 
RFB at 79-81 Yarranabbe Road.  
The proposed 18m foreshore building line is part of a suite of planning control changes which 
redistribute the building bulk across the site. 
Compliance with a 30m foreshore building line 
On 83A Yarranabbe Road, a multi dwelling housing or RFB development that complied with 
a 30m foreshore building line at the lower part of the site may improve views and solar access 
to neighbouring buildings. However, at the Yarranabbe Road frontage, the existing maximum 
building height is 10.5m. A building constructed to 10.5m at the roadway would result in 
view loss from the surrounding area; including iconic views to the Opera House and Harbour 
Bridge. 
No development for the purpose of an RFB has taken place on the site under the Woollahra 
Local Environmental Plan 1995 or under the recently commenced Woollahra LEP 2014 
planning controls. The planning proposal would provide the opportunity to demolish the 
existing dwelling which is located 12m from the foreshore and replace it with a building 
which is set back 18m, increasing the amount of landscaping on the foreshore. 
Potential building bulk resulting from the planning proposal changes 
Compared with the previous DA for the site, the controls in the planning proposal are 2.4m 
lower in height, 0.46:1 less in FSR and increase the foreshore setback for an RFB or multi 
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dwelling housing by 6m. The planning proposal also reduces the maximum permitted height 
at Yarranabbe Road by 4.7m.The planning proposal will therefore not result in a bulkier 
building than the previous DA. 
RFBs which breach the foreshore building line 
The submission argues that there are only two RFBs, constructed in the section between 
McKell Park and Rushcutters Bay Park which breach the foreshore building line, and that 
these buildings were built over 30 years ago. This is incorrect. An RFB on 101 Yarranabbe 
Road was approved in 2001 under Woollahra Local Environmental Plan 1995 with an 18.5m 
foreshore setback. 

Impact on 77-81 Yarranabbe Road 

Issues raised in submissions  

Reducing the foreshore building line from 30m to 18m for RFBs and multi dwelling housing 
would allow such buildings closer to the harbour and affect 77-81 Yarranabbe Road in the 
following ways: adverse visual impact of an RFB being set closer to the foreshore; loss of the 
outlook to existing landscaping on 83 Yarranabbe Road from the side windows of 77-81; 
increased height and bulk adjacent to the boundary, overlooking of the rear garden; balconies 
and rooms fronting the harbour; and overshadowing of the pool. 

Staff response 

Where 83A Yarranabbe Road adjoins 77-81 Yarranabbe Road, the existing 10.5m maximum 
building height is not proposed to change.  No. 83A Yarranabbe Road currently contains a 
dwelling house which is setback 12m from the foreshore and extends back 16.7m. The rear of 
the dwelling is 1.75m from the 30m foreshore building line. If an RFB were constructed 
under the proposed planning controls, the dwelling house would need to be demolished. 
Compared with the existing built form on 83A Yarranabbe Road, proposed building envelope 
will reduce shadowing to the rear of 77-81 Yarranabbe Road (including the pool), and will 
improve views across the site to the harbour, should a building be constructed 18m instead of 
12m from the foreshore. 
Any future DA for the site can minimise overlooking impacts through separation and building 
design. In particular, redevelopment of the site will be required to have regard to the 
Woollahra Development Control Plan 2015, State Environmental Planning Policy 65 
Residential Apartment Development and the Apartment Design Guide, which address 
building separation and privacy.  
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2. Objections to increasing maximum building height for RFB or multi 

dwelling housing development 

Ten submissions raised height related issues; one from SP 42120 – 77-81 Yarranabbe Road, 
one from Santina Pty Ltd – 85 Yarranabbe Road, one from an adjoining owner, six from 
residents, one from the Darling Point Society and one from outside the LGA. 

General comments 

Issues raised in submissions 

 The proposed height controls create uncertainty over the built form on the site, as the 
building envelope submitted with the planning proposal would not comply with the 
proposed planning controls. Specifically, part of the envelope over 83A Yarranabbe Road 
reaches a height of 12.2m where a 10.5m height control is proposed. 

 The impacts of a building that complies with the planning proposal controls could be 
different to those of the building envelope submitted with the planning proposal. 

 The 15.2m control over 83 Yarranabbe Road would allow a higher and bulkier building 
than the building envelope submitted with the planning proposal. 

 The proposal is too high and bulky in this foreshore location. 
 The height of the proposal will result in insufficient amenity for the surrounding land. 
 The maximum building height will be higher than controls for the surrounding land. 

Staff response 

Height on 83A Yarranabbe Road 
The maximum building height on 83A Yarranabbe Road remains unchanged at 10.5m, 
except for the access handle which is increased to 15.2m with a second height of 5.7m at the 
roadway. The 10.5m maximum building height reflects the majority of the applicant’s 
proposed building envelope, except a small portion in the south-east corner which is 
approximately 12.2m high.  
Council’s usual practice is to map maximum height across an entire lot. However, applying a 
12.2m maximum building height control across the entire lot was not supported due to 
mapping constraints. Accurately mapping the location of a small section of the building 
envelope which extended to a height of 12.2m is not possible, so it was excluded from the 
map and the existing control of 10.5m was retained.  
This is a practical approach to addressing the maximum building height on 83A Yarranabbe 
Road which also protects the amenity of the surrounding land. 

Height on 83 Yarranabbe Road 
The proposed maximum building height on 83 Yarranabbe Road is 15.2m, which is 
supported by a 5.7m second height at the highest part of the site abutting Yarranabbe Road, is 
shown in Figure 4 above. 
The combination of these two controls creates a building envelope that is a contextual fit with 
the location. Staff are satisfied that the building envelope created by the proposed height 
controls and 18m foreshore building line allows a better distribution of building bulk across 
the site. The envelope reduces building height at the highest part of the site by 4.8m, and 
increases building height in the centre of the site. The envelope would: 
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 reduce the maximum building height from 10.5m to 5.7m at the site’s frontage on 
Yarranabbe Road. 

 maintain views from the public domain across the site from the footpath in front of 85 
Yarranabbe Road. 

The building envelope 

The applicant’s building envelope that accompanied the planning proposal is indicative. It 
does not form part of the proposed planning controls for the site. If Council decided to 
proceed with the planning proposal it would not be endorsing the applicant’s building 
envelope. Future development of the land would need to be guided by the new planning 
controls. 

There is significant benefit in amending the existing controls by reducing the height at the 
highest part of the site thereby redistributing the building bulk across the site as discussed 
above. 

The maximum building heights are suitable in the context of existing development and are 
less than the height of 85 Yarranabbe Road which is 7 storeys and 87-97 Yarranabbe Road 
which is 10 storeys.  

Objectives of Clause 4.3 Height of Buildings 

The objectives of clause are 
 (a)   to establish building heights that are consistent with the desired future character of 

the neighbourhood, 
(b)   to establish a transition in scale between zones to protect local amenity, 
(c)   to minimise the loss of solar access to existing buildings and open space, 
(d)   to minimise the impacts of new development on adjoining or nearby properties 

from disruption of views, loss of privacy, overshadowing or visual intrusion, 
(e)   to protect the amenity of the public domain by providing public views of the 

harbour and surrounding areas. 

The planning proposal is consistent with the objectives of Woollahra LEP 2014 clause 4.3 
Height of buildings as it will: 

 meet the desired future character as set down in clause B1.2.2 Desired future character in 
Woollahra DCP 2015 Chapter B1 Residential Precincts, 

 provide a reasonable level of solar access to the adjoining buildings and open space, 

 reduce the maximum building height from 10.5m to 5.7m at Yarranabbe Road to 
maintain views from properties on Thornton Street and the public domain, 

 allow for a building to be constructed on the site that will provide reasonable privacy, 
overshadowing and outlook to nearby buildings, 

 allow for view sharing from neighbouring buildings as discussed in Issue 9 below. 

Height at Yarranabbe Road 

Issues raised in submissions 

 The maximum building height should not be increased on Yarranabbe Road. 
 Two storeys on Yarranabbe Road would be out of character for the location and interfere 

with views from properties to the south. 
 A 3.5m maximum building height should apply at Yarranabbe Road which is in keeping 
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with the streetscape. 
 The 5.7m second height control should be mapped differently as it is unclear where it 

applies. 

Staff response 

The existing character on the northern side of Yarranabbe Road varies from one storey to 
three storeys. The maximum building height at the highest part of 83 Yarranabbe Road is 
proposed to be reduced by 4.8m from 10.5m under the current controls to 5.7m as shown in 
Figure 4 above.  This reduced maximum building height will better maintain views from the 
surrounding area and ensure that new development is compatible with the existing character. 
Using a second building height to control built form at the highest point of the site is 
successfully used in Council’s existing planning documents, and the 5.7m second height will 
be mapped in Woollahra LEP 2014 in accordance with Council’s standard practice.  The 
control works in conjunction with Woollahra LEP 2014 clause 4.3A Exceptions to building 
heights (Areas A–H). An alternative mapping solution is not required.  
The same approach was successfully used to control building height at the highest part of 
land in Woollahra Planning Scheme Ordinance 1972, Woollahra Local Environmental Plan 
24 and Woollahra Local Environmental Plan 1995. In Woollahra LEP 2014 the approach 
continues to apply and has been expanded to include additional properties. This approach is 
supported by the Department of Planning and Environment. 

3. Objections to increasing the floor space ratio for RFB or multi dwelling 

housing development 

Four submissions raised FSR related issues; one from SP42120 – 77-81 Yarranabbe Road, 
one from SP 1470 – 21 Thornton Place, one from an adjoining owner and one from the 
Darling Point Society. 

Issues raised in submissions 

 The FSR of a compliant envelope is not provided, therefore it is questionable 
whether the envelope can be considered compliant and therefore a valid basis for 
comparison. 

 The planning proposal will not result in increased dwelling yield compared to the 
current controls. 

 There is no justification for a 33%  FSR increase from 0.9:1 to 1.2:1. 
 The increased FSR would lead to unacceptable bulk. 
 If the LEP is to provide increased density outcomes then there should be incentives 

to amalgamate the site with sites to the west creating an increased frontage and better 
separation between future developments in this prominent foreshore locality, 
allowing better amenity and view sharing in particular maintaining views from the 
public domain to Sydney Harbour. 

 The context arguments of the planning proposal, relying upon the buildings erected 
in the late 1960s and early 1970s to the east and south, do not support the height and 
FSR proposed. The 7 and 10 storey harbour foreshore buildings to the east present 
very poor planning outcomes, one might say planning mistakes. No planning weight 
should be given to the context arguments the planning proposal relies upon. 
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Staff response 

The building envelope 
The compliant envelope modelled in the applicant’s planning proposal indicates where 
buildings are permitted to be constructed on the site under the existing planning controls. An 
FSR is not required to model these potential outcomes.  FSR is a tool to establish a floor 
space yield, it does not set a building envelope. The building envelope is achieved through 
the setbacks and maximum building heights. Usually, FSR fills 70-80% of the building 
envelope, the envelope being larger to allow for building articulation and flexible design. 
Existing context 
The table below identifies the existing FSRs of nearby buildings.  

Address FSR Complies with Woollahra 
LEP 2014 control of 0.9:1 

73-75 Yarranabbe Road 1:1 in DA138/68 No 

77-81 Yarranabbe Road 0.875:1 in DA88/317 Yes 

85 Yarranabbe Road 1.52:1 (estimated) No 

87-97 Yarranabbe Road 2:1 (estimated) No 

17A Thornton Street  1.14:1 in DA260/1995 No 

13-15 Thornton Street 1.134:1 (BA158/66) No 

101 Yarranabbe Road 1.32:1 (DA668/2001/4) No 

The table shows that compliance with the current control of 0.9:1 was achieved by 77-81 
Yarranabbe Road only. However, the planning proposal does not rely solely on the scale of 
RFB buildings to the east of the site. The applicant’s proposed envelope was established 
having regard to the amenity of the surrounding dwellings. Furthermore, the proposed height 
and FSR controls are considerably less than the scale of the RFBs to the east at 85 and 87-97 
Yarranabbe Road. 
Yield 
The 30% increase to FSR will provide an additional 436m2 of development potential, 
therefore increasing the capacity of the site to provide additional dwellings. This outcome is 
consistent with the Draft East Subregional Strategy which has a target of providing capacity 
for an additional 2,900 dwellings in the Woollahra LGA by 2031. Given the built condition 
of the Woollahra LGA, achieving additional dwellings will need to occur through a range of 
options, including minor site yields such as anticipated for the subject site. 
Amalgamation 
This site is located between existing RFBs to the east and west which have multiple owners 
or are strata titled.  Increased density on this site should not depend on amalgamation with 
the adjoining strata title buildings as the site already meets the 700m2 minimum lot size for 
RFB development in Woollahra LEP 2014. Further, as the building to the west of the site was 
recently constructed, amalgamation is unlikely in the immediate future. 
Based on the applicant’s indicative building envelope drawings, view analysis and shadow 
modelling, the proposed planning controls, including the FSR, are appropriate in the location. 
Objectives of Clause 4.4 Floor space ratio 
The objectives of the clause for development in Zone R3 Medium Density Residential are: 

(i)    to ensure the bulk and scale of new development is compatible with the desired 
future character of the area, and 
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(ii)  to minimise adverse environmental effects on the use or enjoyment of adjoining 
properties and the public domain, and 

(iii)  to ensure that development allows adequate provision on the land for deep soil 
planting and areas of private open space. 

 
 

The planning proposal is consistent with the objectives of this clause as it: 

 will meet the desired future character as set down in clause B1.2.2 Desired future 
character in Woollahra DCP 2015 Chapter B1 Residential Precincts, 

 provides a building envelope which is a contextual fit with the location,  
 redistributes building bulk across the site in a logical and efficient way, 
 provides opportunity for a building to be constructed that can provide a reasonable 

level of amenity to adjoining properties, 
 protects views from the public domain by reducing height at the highest part of the 

site abutting Yarranabbe Road, 
 makes adequate provision for deep soil landscaping and private open space on the 

foreshore. 

4. Whether proper consideration was given to the planning principles of the 

Sydney Regional Environmental Plan (Sydney Harbour Catchment) 2005 

and supporting Sydney Harbour Foreshores and Waterways Area DCP 

2005 

Three submissions were received on the Sydney Regional Environmental Plan (Sydney 
Harbour Catchment) 2005 and the Sydney Harbour Foreshores and Waterways Area DCP 
2005.  Two submissions were from residents that did not adjoin the site. One submission of 
support was from the applicant.  
One of the objecting resident’s submissions included legal advice from Addisons Lawyers.  

The submission in support of the planning proposal came from the applicant and was in the 
form of legal advice from Gadens Lawyers.  Issue 8 of this table discusses the legal advice. 

Issues raised in the submissions 

 The condition of the original Gateway Determination to consult with the Foreshores and 
Waterways Planning and Development Advisory Committee was deleted, therefore the 
Committee was unable to fulfil its role to protect the foreshore. 

 The planning proposal document and the review of the planning proposal in the UPC 
report of 24 November 2014 assert that the only relevant planning principle of the SREP 
is 13(f). Principles 13(b) and 13(c) should also have been addressed. 

 The Sydney Harbour Foreshores & Waterways Area DCP that supports the Sydney 
Regional Environmental Plan (Sydney Harbour Catchment) 2005 states that the siting of 
existing dwellings on the foreshore for the purpose of establishing a foreshore setback on 
a particular site is only able to be taken into consideration where Council does not have a 
foreshore building line. 
 

 



Woollahra Municipal Council 
Urban Planning Committee Agenda 27 July 2015 
 

 
Item No. R1 Page 18 

Staff response 

Foreshores and Waterways Planning and Development Advisory Committee Consultation 
The Gateway Determination originally required that Council consult with the Foreshores and 
Waterways Planning and Development Advisory Committee under Clause 30(1) of the SREP. 
However clause 30(1) of the SREP applies only to “any draft development control plan” and 
is therefore not relevant to this Planning Proposal, because it is not a development control 
plan. Council therefore requested that this condition was deleted and the Department of 
Planning and Environment agreed by formally amending the Gateway Determination on 24 
February 2015. 
Despite the condition to consult with the Foreshores and Waterways Planning and 
Development Advisory Committee being deleted, as part of the consultation on the planning 
proposal Council wrote to RMS as the adjoining land owner. The RMS responded with a 
submission through the Foreshores and Waterways Planning and Development Advisory 
Committee.  The submission states: 

The Foreshores and Waterways Planning and Development Advisory Committee (the 
Committee) has reviewed the referral in accordance with the Sydney Regional 
Environmental Plan (Sydney Harbour Catchment) 2005 (the SREP). The Committee 
raises no specific issues in relation to the proposed development and as such does not 
wish to make any further comment concerning this matter. 

Consistency with the SREP 
This SREP aims to establish a balance between promoting a prosperous working harbour, 
maintaining a healthy and sustainable waterway environment and promoting recreational 
access to the foreshore and waterways. It establishes planning principles and controls for the 
catchment as a whole which must be considered during the preparation of environmental 
planning instruments. 
The planning proposal was assessed against the planning principles of the SREP. Annexure 2 
to the report to the Urban Planning Committee of 24 November 2014 stated that: 

The planning proposal is consistent with the planning principles of the SEPP. The 
relevant principle being that development that is visible from the waterways or 
foreshores is to maintain, protect and enhance the unique visual qualities of Sydney 
Harbour.  

Principles 13(b) and 13(c) of the SREP are: 
(b)  the natural assets of the catchment are to be maintained and, where feasible, 

restored for their scenic and cultural values and their biodiversity and 
geodiversity, 

(c)  decisions with respect to the development of land are to take account of the 
cumulative environmental impact of development within the catchment, 

These principles were considered as part of the assessment. Regarding principle 13(b), the 
subject site is occupied by a dwelling house setback 12m from the foreshore.  The planning 
proposal or a redevelopment under the existing 30m foreshore building line would facilitate a 
development that would demolish this dwelling and replace it with a new building set back 
further from the foreshore. The greater setback would allow more of the subject site to be 
used for soft landscaping increasing scenic value. The planning proposal also proposes a 
reduced maximum building height at the highest part of the site, to maintain views to the 
harbour from the public and private domain. 

Regarding principle 13(c), the proposed planning control changes will not create unacceptable 
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cumulative impacts. The land is currently zoned for medium density residential development 
additional 436m2 of gross floor area created by increasing the FSR on one site only is minor 
in the context of the Sydney Harbour Catchment. 

 

Sydney Harbour Foreshores & Waterways Area DCP 

The section of the Sydney Harbour Foreshores & Waterways Area DCP referred to in the 
submission is section 5.3, Siting of buildings in Part 5 Design Guidelines for Land–Based 
Developments.  This part of the DCP provides guidance to development applications and is 
not directed at the preparation of planning proposals which seeks to establish or amend a 
foreshore building line. 

Notwithstanding, the planning proposal would establish a new foreshore building line for 
RFB and multi dwelling housing development. The locations of existing buildings are 
therefore a relevant consideration in determining whether to vary the existing control. 

Legal advice 

The legal advice submitted by the objectors and the applicant provides further comment on 
the consultation with the Foreshores and Waterways Planning and Development Advisory 
Committee and consistency of the planning proposal with the principles of the SREP in Issue 
8 below. 

5. Inconsistency with the covenant that applies to 83A Yarranabbe Road 

Fifteen submissions raised the covenant that applies to 83A Yarranabbe Road; three from 
adjoining owners, nine from residents, one from the Darling Point Society, one from outside 
the LGA, and one from SP2766 – 13-15 Thornton Street. 

Issues raised in submissions 

The submissions objected to the planning proposal as it would facilitate development that is 
inconsistent with covenant M167009 applying to 83A Yarranabbe Road (the foreshore lot).   

Staff response 

On 26 April 1966 Council granted consent to subdivide 83 Yarranabbe Road subject to the 
establishment of the covenant restricting development on 83A Yarranabbe Road (the 
foreshore lot) to a single dwelling. 
When Council resolved to apply the covenant, the County of Cumberland Planning Scheme 
Ordinance (CCPSO) applied to the site. The CCPSO zoned this site and the majority of 
Darling Point as ‘Living Area’ which permitted dwelling houses without consent and 
‘residential buildings’ with consent. The term ‘residential buildings’ included all other forms 
of residential development including RFBs. The CCPSO plan did not include maximum 
building heights or floor space ratio controls. 
A covenant registered as M167009 was established on 17 November 1971 which burdens 
83A Yarranabbe Road. The other parties to the covenant, or beneficiaries, are 85 Yarranabbe 
Road and Council. The covenant can only be released, varied or modified by Council. 
The covenant states: 

That no building shall be erected or placed or suffered to be erected upon the said 
Lot 1 other than a private dwelling house for use and occupation by a single family. 

The covenant is inconsistent with the current planning controls for the site and the area which 
permit higher density residential development than a ‘single dwelling house’.  
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Under Woollahra LEP 2014 the site is zoned R3 Medium Density Residential which permits 
RFB and multi dwelling housing development with consent. The objectives of the R3 zone 
include: 
 To provide for the housing needs of the community within a medium density residential 

environment. 
 To provide a variety of housing types within a medium density residential environment. 

 
The planning proposal is consistent with these objectives and the permissible uses in the 
R3 zone.  
Whilst the covenant is inconsistent with the current planning controls, it does not prevent the 
planning proposal from being approved.  
Effect of the covenant on a future DA  
As the covenant was imposed by Council it is not suspended under Woollahra LEP 2014 
clause 1.9A Suspension of covenants, agreements and instruments. This is due to subclause 
(2)(a) which excludes Council imposed covenants from being suspended. 
Council may grant consent to a development such as an RFB that is inconsistent with the 
covenant, but the owner of the site would need to have the covenant released, varied or 
amended prior to acting on the consent.  
Whether the covenant should be released is a matter Council could turn its mind to during an 
assessment of a DA for the site. 

6. Inconsistency with a previous Land and Environment Court decision 

Seventeen submissions raised a previous court decision; three from adjoining owners, three 
from adjoining residents, one from the Darling Point Society, eight from residents and one 
from SP2766 – 13-15 Thornton Street. One submission of support was received from the 
applicant.  

One of the objecting submissions included legal advice legal advice from Addisons Lawyers. 

The submission in support of the planning proposal came from the applicant and was in the 
form of legal advice from Gadens Lawyers. Issue 8 of this table discusses the legal advice. 

Issues raised in submissions 

 Council refused consent for DA485/2012, and the Land and Environment Court rejected 
an appeal on that refusal. The planning proposal is similar to that DA and should not be 
supported.  

 The Court held that no development could breach the 30 metre setback for flats. 
 The Court held that “…. there is public benefit in maintaining the planning controls 

adopted by the environmental planning instrument.” 
 The judgement was made in the context of properties to the west of the site that are of a 

lower height and FSR. The Court dismissed the applicant’s reliance upon buildings to the 
east and south of the site, including Thornton Place, as their context argument. 
Nevertheless, the planning proposal seeks to adopt the buildings to the east and west as 
part of its context justification for the increased height and FSR in this case.  

 The report to the Urban Planning Committee meeting of 24 November 2014 (the UPC 
report) mischaracterised the Land and Environment Court decision on DA485/2012  

 The conclusion that the planning proposal has strategic merit in the UPC report is based 
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on a faulty premise that the proposal absorbed the key points of the Land and 
Environment Court decision. Effectively, the author of the report failed to take into 
account a relevant consideration. 

 The planning proposal would permit future development on the site which is inconsistent 
with the judgement of the Land and Environment Court. 

 

Staff response 

The relationship of the Land and Environment Court’s decision for DA485/2012 in regard to 
the planning proposal is addressed in paragraphs 21-25 of the legal advice from Gadens 
(submission 52 of Annexure 3).  

A pertinent point of that advice states that:  

“a decision-maker’s task under Part 4 of the Act is to implement the applicable 
controls, not to decide what the appropriate controls should be.” 

This reflects the separation of actions set up in the Environmental Planning and Assessment 
Act 1979 under Part 3 (the plan making process) and Part 4 (the development application 
process). Accordingly, the Council is not bound by the decision of the Court when it decides 
to reconsider planning controls. 

Nevertheless, because a substantial number of submissions have raised the Court’s decision 
and the built form proposed under DA485/2012 we have provided the responses below. 

The role of the Court in Yarranabbe Developments Pty Limited v Woollahra Council 
NSWLEC 1007 was to determine the merit of the applicant’s appeal against the refusal of the 
DA485/2012.  The court considered the merit of the appeal having regard to the planning 
controls which were applied to the site. 

In doing so, the Court considered whether the objections under State Environmental Planning 
Policy 1- Development Standards to the compliance with the development standards for the 
site of frontage, height, FSR and foreshore building line contained in Woollahra Local 
Environmental Plan 1995 were unreasonable or unnecessary in the circumstances.  

The judgement did not state that ‘no development could breach the 30m setback for flats’. 
The comments in the judgement were in relation to the building proposed in DA485/2012, 
not all future development. 
The statement that “…there is public benefit in maintaining the planning controls adopted by 
the environmental planning instrument” was made in relation the SEPP 1 objections for 
DA485/2012. The Court held that in regard to the development proposed in DA485/2012, 
compliance with the relevant standards was necessary. The comment does not prevent 
Council contemplating changes to the site’s planning controls under Woollahra LEP 2014.  
Notwithstanding, a comparison of DA485/2012 submitted under Woollahra LEP 1995, the 
proposed controls and the existing Woollahra LEP 2014 is provided below. 
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 Foreshore 
setback 

Maximum building 
height 

FSR 

DA485/2012 13m 17.6m 1.66:1 

Planning proposal 18m 10.5m and 15.2m 
with 5.7m second 

height over 83 
Yarranabbe Road 

1.2:1 

Woollahra LEP 2014 
(RFBs)  

30m 10.5m 0.9:1 

Note: a minimum frontage control does not apply under Woollahra LEP 2014. 

On comparing the refused DA to the planning proposal, the foreshore setback has been 
increased, and the maximum building height and FSR have been reduced.  Furthermore, the 
planning proposal includes a second height of 5.7m is proposed for the highest part of the 
site. These changes respond to the amenity impacts that were identified during the appeal of 
DA485/2012. The changes to development standards are relevant, regardless of whether the 
Court conducted a full assessment of the DA under s79(c) of the Act.  

The suitability of the reduced foreshore building line, amended height controls and increased 
FSR have been addressed above in issues 1 to 3. However The applicant’s planning proposal 
and urban design statement were reported to the Urban Planning Committee meeting of 24 
November 2014 and exhibited as supporting documents with the planning proposal.  These 
documents explain the rationale for varying the Woollahra LEP 2014 planning controls for 
this particular site, most importantly: 

 Increasing the development capacity of the site by 436m2. 

 Maintaining views from the public domain across the site from the footpath in front 
of 85 Yarranabbe Road. 

 Improving the appearance of the streetscape by creating an envelope that minimises 
car parking and vehicle access on Yarranabbe Road. 

 Providing an envelope for logical and efficient massing of buildings on the site in a 
configuration that will provide acceptable amenity to the surrounding area. 

The UPC report stated that the applicant’s planning proposal was supported based on the 
indicative building envelope drawings, view analysis and shadow modelling.  

The exhibited planning proposal has strategic merit, as justified by its consistency with state 
environmental planning policies and section 117 Ministerial Directions under the Act. 

As stated above in Issue 1, the planning proposal does not seek to replicate the bulk and scale 
of the buildings to the east of the site. 

The Land and Environment Court decision for DA485/2012 does not prevent the planning 
proposal from being assessed on its merit, nor does it prevent Council amending the planning 
controls for the site. 
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7. The planning proposal will create an undesirable precedent 

Six submissions raised the issue of a precedent being created by the planning proposal; five 
of these submissions objected and one was in support of the planning proposal. The 
submissions objecting to proposal came from four residents in Darling Point and one from an 
adjoining owner.  
One of the objecting submissions was legal advice from Addisons Lawyers.  
The submission in support of the planning proposal came from the applicant and was in the 
form of legal advice from Gadens Lawyers. Issue 8 of this table discusses the legal advice. 

Issues raised in submissions 

The submissions objected to the planning proposal on the basis that the increased height, 
increased FSR and amended foreshore building line would create a precedent for similar 
development to occur in future.  

Staff response 

The planning proposal is site-specific and does not seek to amend or suggest development 
standards for the adjoining and neighbouring properties. There is no obligation for Council to 
review the development standards for other lands if it proceeds with a site-specific planning 
proposal. 
Should a development application be lodged for other foreshore properties, any successful 
non-compliance with a development standard would need to pass the test of clause 4.6 
Exceptions to development standards of Woollahra LEP 2014. The legal advice from Gadens 
(Annexure 3, submission 52) addresses this matter in detail. 

8. Legal advice on the planning proposal  

Two submissions were received from residents of Darling Point that contained legal advice 
from Addisons Lawyers on the planning proposal. The applicant provided legal advice from 
Gadens Lawyers in response. The Addisons advice is contained in submissions 50 and 51 and 
the Gadens advice is submission 52 of Annexure 3. 

The advice from Addisons dated 22 June and 14 July 2015 addressed four issues: 
1. The relationship of the planning proposal to the Land and Environment Court’s decision 

which dismissed an appeal against the Council’s decision for DA 485/2012 . That DA 
sought consent for a residential flat building on 83 and 83A Yarranabbe Road, Darling 
Point. 

2. The consideration of planning principles contained in Sydney Regional Environmental 
Plan (Sydney Harbour Catchment) 2005 and consultation with the Foreshores and 
Waterways Development Advisory Committee. 

3. The precedent which could be set by the planning proposal. 
4. The adequacy of the public consultation process. 
 
In summary the Addisons legal advice concludes: 
 The report to the Urban Planning Committee meeting of 24 November 2014 (the UPC 

report) mischaracterised the Land and Environment Court decision on DA485/2012. 

 The Court decided it was inappropriate to allow departures from the foreshore building 



Woollahra Municipal Council 
Urban Planning Committee Agenda 27 July 2015 
 

 
Item No. R1 Page 24 

line, height and floor space ratio standards.  

 The conclusion that the planning proposal has strategic merit in the UPC report is based 
on a faulty premise that the proposal absorbed the key points of the Land and 
Environment Court decision. Effectively, the author of the report failed to take into 
account a relevant consideration. 

 The proper starting point for considering the planning proposal is the framework of 
Woollahra LEP. The refused DA is not the benchmark for consideration. 

 The planning proposal document and the review of the planning proposal in the UPC 
report of 24 November 2014 incorrectly assert that the only relevant planning principle of 
the SREP is 13(f). Principles 13(b) and 13(c) should also have been addressed. 

 The Council did not consult with the Roads and Maritime Services’ Foreshores and 
Waterways Development Advisory Committee which would have revealed the need to 
address applicable principles of the SREP. 

 As Council’s documentation did not fully set out and consider the relevant planning 
principles the public participation exercise is incomplete and flawed. 

 If Council proceeds with the LEP and reduces the foreshore setback requirement for this 
site, it will be appropriate for every other property owner in this locality to make the same 
or similar request to that in the planning proposal. 

 
The advice from Gadens dated 16 July 2015 on behalf of the applicant provides the following 
responses to these issues. 

 The Courts decision regarding DA485/2012 was based on an assessment against the 
applicable LEP and DCP controls at the time. The Court did not decide whether the 
controls were appropriate.  

 The proponent has properly chosen to request an amendment to the planning controls. 

 Both the applicant’s request for a planning proposal and the Council’s report which 
assessed that request clearly show that the planning principles in the SREP have been 
considered as a whole and relevant principles have been drawn out. In this regard the 
planning principles of the SREP have been properly considered. 

 Consultation with the Foreshores and Waterways Development Advisory Committee 
under clause 30(1) of the SREP applies only to a draft development control plan. The 
Department of Planning and Environment acknowledged this point and subsequently 
amended the gateway determination. 

 The Council’s assessment of the SREP planning principles was not inadequate and is not 
a matter that the Courts would entertain in any Class 4 judicial review proceedings. Such 
a review could only occur where there has been a failure to consider the relevant matters 
at all.  

 The laws relating to precedent apply to the development application process under Part 4 
of the Act, not to the plan-making powers under part 3 of the Act. Precedent has no role to 
play in this instance.  
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9. The impact of the planning proposal on views 

Four submissions raised the effect of the planning proposal on views; one from SP 2766 – 15 
Thornton Street, two from adjoining residents and two from residents to the south of the site. 

Background on view sharing  
The concept of 'view sharing' concerns the equitable distribution of views between 
properties.  However, this concept can be difficult to apply to particular cases.  There will be 
circumstances when the concept of 'view sharing' can be reasonably applied and others where 
it will be more difficult.  
For this reason Council uses the principles of view sharing as set out by the Land and 
Environment Court in Tenacity Consulting v Warringah Council [2004] NSWLEC 140 in 
assessing view impact. 
As set out in the Tenacity case there is a four step process to assess the impact of 
development on views: 
Step 1. What views will be affected? 
Step 2. From what part of the property are views obtained ? 
Step 3. What is the extent of the impact?  
Step 4. What is the reasonableness of the proposal that is causing the impact? 
Based on the submissions received and the applicant’s view modelling, staff have followed 
this assessment process to conclude whether acceptable view sharing will be achieved under 
the proposed controls. 

15 Thornton Street 

Issues raised in submissions 

 Increasing the harbour view is of no consequence as there is a sufficient view at present  
 The outlook to the trees on 83 and 83A Yarranabbe Road would be lost 

 

Staff response 

Number 15 Thornton Street is located south west of the subject site on the opposite site of 
Yarranabbe Road. Views have been modelled from Level 2 of 5/15 Thornton Street to show 
the existing built form, the existing planning controls and the indicative proposed building 
envelope. These are shown below in Figures 12 to 14. Additionally, at the owner’s invitation 
Council officers visited 5/15 Thornton Avenue to examine potential view impacts of the 
planning proposal.   
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Figure 12- The applicant’s photomontage of the existing dwelling house on 83 Yarranabbe Road as 
viewed from 5/15 Thornton Street 
 

 
Figure 13 –Estimated photomontage of existing maximum building height on 83 Yarranabbe Road as 
viewed from 5/15 Thornton Street 
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Figure 14 – The applicant’s photomontage of an RFB constructed on 83 and 83A Yarranabbe Road 
under the proposed planning controls as viewed from 5/15Thornton Street 

In summary, there are existing views to Sydney Harbour including iconic views of the 
Harbour Bridge and Opera House from each level of the dwelling. The views are available 
from the garden, ground floor living room, first floor living room and balcony and second 
floor bedroom, office and balcony. There are also views across the harbour towards 
Cremorne and North Sydney, to Garden Island and to the waters adjacent to Darling Point.  

Compared with the existing planning controls, the planning proposal will reduce the 
maximum building height at the roadway by 4.8m. A building constructed under the 
proposed planning controls would be a similar height to the existing dwelling house on 83 
Yarranabbe Road. 

The existing iconic views of the Harbour Bridge and Opera House, and the other views 
across the harbour would not be affected by the proposed building envelope. There would be 
a negligible impact on views to the waters adjacent to Darling Point. In this regard, the 
building envelope created by the planning controls will facilitate satisfactory view sharing.  

Loss of trees  

The removal of these trees is discussed in Issue 10 Loss of trees/greenery. It is noted that 
removal of these trees would improve views to the waters closest to Darling Point. 

17A Thornton Street 

Issues raised in submissions 

The view from 17A Thornton Street will be reduced. 

Staff response 

No.17A Thornton Street is located to the south of the subject site on the opposite side of 
Yarranabbe Road.  
Views have been modelled from Level 1 of 17A Thornton Street to show the existing built 
form, the existing planning controls and the proposed building envelope. Views from Level 1 
would be most affected by increased building height on 83 and 83A Yarranabbe Road. These 
views are shown below in Figure 15 to 17.  
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Council staff met with two owners from 17A Thornton Street during the exhibition period. 
The submission from one of the owners included a photograph from a patio on Level 1 of the 
building. In summary, the views from this location are across the harbour towards Cremorne 
and Mosman and to the waters adjacent to Darling Point. To the west, the headland of 
Garden Island is visible.   

Compared with the envelope created by the existing planning controls, the planning proposal 
will reduce the maximum building height at the roadway by 4.8m.  This change would retain 
views of foreshore on the opposite side of the harbour and more of the existing views of the 
waters adjacent to Darling Point. A building constructed under the planning controls would 
be a similar height to the existing dwelling house on 83 Yarranabbe Road. 

The existing views across the harbour and to Garden Island would not be affected by the 
planning proposal. There would be a negligible impact on views to the waters closest to 
Darling Point. The building envelope created by the proposed planning controls will facilitate 
satisfactory view sharing. 

 
Figure 15 - The applicant’s photomontage of the existing dwelling house on 83 Yarranabbe Road as 
viewed from Level 1 of 17A Thornton Street 
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Figure 16 – Estimated photomontage of existing height controls on 83 and 83A Yarranabbe Road as 
viewed from Level 1 of 17A Thornton Street 
 

 
Figure 17 The applicant’s model of an RFB constructed under the planning controls as viewed from 
Level 1 of 17A Thornton Street 
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85 Yarranabbe Road 

Issues raised in submissions 

 There will possibly be some view loss to 85 Yarranabbe Road 
 The view of another building from 85 Yarranabbe Road, may not be considered an 

improvement compared with the existing view of 20 trees 

Staff response 

No.85 Yarranabbe Road is located to the east of the subject site. Apartments on levels 4 to 7 
at the rear of 85 Yarranabbe Road have views to the Harbour Bridge and Opera House which 
are obtained by looking across the side boundary of 83A Yarranabbe Road. These views are 
from balconies and living areas and bedrooms of the apartments. The existing dwelling house 
on 83A Yarranabbe Road blocks views from apartments on other levels. 
The current Woollahra LEP 2014 planning controls for 83A Yarranabbe Road allow a 
building to be constructed up to 10.5m for RFB or multi dwelling housing development or 
9.5m for dwelling house, dual occupancy or semi-detached dwelling development.  Under 
these height controls and with a 30m foreshore setback, if 83 and 83A Yarranabbe Road was 
developed for an RFB, and the existing dwelling house on 83A Yarranabbe Road were 
demolished, views towards the Harbour Bridge and Opera House would be increased for 
apartments on levels 2-4.   
The planning proposal retains the existing 10.5m maximum building height over 83A 
Yarranabbe Road. However, it also proposes to amend the foreshore building line for RFB 
and multi dwelling housing development from 30m to 18m.  This would allow an RFB to be 
constructed 12m closer to the foreshore and adjacent to the living areas and balconies on 
levels 1-3 and part of level 4 on 85 Yarranabbe Road. 
If a building was constructed under the proposed planning controls, views would also be 
improved from apartments on levels 2-4, but to a lesser degree compared with a building 
with a 30m foreshore setback. Under an 18m foreshore setback, part of a building would be 
visible from levels 1-4 in apartments at the rear of 85 Yarranabbe Road. 
In this regard, the building envelope created by the planning controls will facilitate 
satisfactory view sharing of the site if an RFB development was constructed over 83 and 83A 
Yarranabbe Road with an 18m foreshore setback. 
Loss of trees 
The potential loss of trees is addressed below in Issue 10. Loss of trees/greenery. However it 
is noted that the removal of the existing trees on 83 and 83A Yarranabbe Road would 
improve views to the west and north west from 85 Yarranabbe Road. 

General comments on views 

Issue raised in submission 

 The improvement to views is of no consequence. No one has complained about the 
current ‘lack’ of views. 

 Neighbouring residents who have sweeping harbour views would see a few degrees more 
water but that goes nowhere near compensating for looking over the top of a bulky 
building or at the side of a bulky building extending 12m too far towards the foreshore. 

 The fact that the view analysis is appropriate is a judgement made on the basis of the 
applicant’s pictorial submission that does not show the overall visual impact of the 
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proposed building. The judgement was made without site visits. 

Staff response 

The comment about the current lack of views is noted. 

The comments regarding the development on the site ignore the scale of a building that 
would be visible under the current controls. Notwithstanding that, the construction of an RFB 
under the proposed controls would remove the existing building located 12m from the 
foreshore at 83A Yarranabbe Road and increase the amount of landscaping on this part of the 
site.  

The applicant’s view modelling was suitable for the purposes of considering views from 
neighbouring buildings.  Staff conducted a site visit to 5/15 Thornton Street following a 
request from a resident to consider the outlook from their property. A view analysis is 
different to considering visual impact, which is what a building would look like.  The visual 
impact would be considered at the DA stage. 

10. Loss of trees/ greenery 

Seven submissions raised the potential loss of trees from the site; one from SP2766 – 13-15 
Thornton Street, one from SP2766 – 15 Thornton Street, two from adjoining owners and 
three from residents to the south of the site. 

Issues raised in submissions 

The submissions generally objected to the potential loss of trees on the site. The submissions 
state that the removal of the trees on the site will reduce amenity and that the established 
trees contribute to the natural beauty of the area. 
One submission supported the removal of the cypress trees on the site which are located on 
the boundary between 83A Yarranabbe Road and 85 Yarranabbe Road to restore views to the 
Harbour Bridge and harbour generally. 

Staff response 

The location of the existing landscaping and trees is shown in Figure 18 below. 

 
Figure 18:site aerial 



Woollahra Municipal Council 
Urban Planning Committee Agenda 27 July 2015 
 

 
Item No. R1 Page 32 

The removal of the trees from the site would be a matter of consideration for a DA. However, 
a referral to Council’s Tree Management staff for DA485/2012 noted that: 
“The two large trees on the site, the Avocado and the Camphor Laurel are compromised by 
having been supported over a long period of time by adjacent structure. Should these 
structures be demolished any support that they may provide to the trees would be removed. 
The stability of the trees then becomes of concern”. 
The referral identified that: 
 it is impractical to attempt to retain trees that are close to the centre of the site for an RFB 

development 
 it is far more effective to allow the trees to be removed and provide substantial 

replacements 

Under the existing controls the established trees may require removal should an RFB 
development be proposed which removes their supporting structures.  The retention of the 
existing trees is an unreasonable expectation and the planning proposal does not require 
amendment. 

11. Potential traffic and parking issues 

Two submissions raised traffic and parking issues; one from an adjoining owner and one 
from a resident to the south of the site. 

Issues raised in the submission 

 The additional traffic will result in congestion 
 Additional traffic should not be encouraged as Yarranabbe Road is a one-way street 
 An RFB development will result in additional on-street car parking if no parking is left on 

the top car park floor.  Additional on-street parking could result in existing residents 
having to park further away 

Staff response 

The Roads Division of Roads and Maritime Services raised no objections to the planning 
proposal. Council’s Traffic Engineers identify that redevelopment of the site under the 
proposed controls: 
 will result in low traffic generation from the site 
 will have minimal impact on the adjoining road network 
 can be accommodated in the existing road network capacity. 
The issues raised in submissions do not warrant change to the planning proposal. Further 
consideration of traffic and parking would need to be undertaken in response to a specific 
DA. 
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12. The suitability of setbacks from adjoining buildings 

One submission from SP 1470 – 21 Thornton Place raised setbacks and building separation 

Issues raised in submissions 

The site width is relatively narrow and it is unlikely that any medium density development 
will be able to achieve the setbacks provided by the current rules of thumb within the 
Residential Flat Design Code given these site constraints 
There is insufficient site frontage to achieve the height and FSR outcomes envisaged by the 
planning proposal and achieve the objectives of the LEP, Council’s Draft DCP, State 
Environmental Planning Policy 65 Residential Flat Building Development and the rules of 
thumb, especially separation, in the Residential flat Design Code. 

Staff response 

Setbacks are not controlled by the planning proposal. However, any future DA for the site 
will be required to have regard to the Woollahra Development Control Plan 2015 and the 
recently renamed State Environmental Planning Policy 65 Residential Apartment 
Development (SEPP 65).  SEPP 65 is supported by the Apartment Design Guide which 
address building separation and privacy.  
The proposed FSR and height controls will provide an opportunity to design a building which 
is setback to respond to the site’s context, and its relationship with adjoining properties.   

13. Impact on acoustic privacy 

Two submissions from adjoining owners to the east of the site raised acoustic privacy. 

Issue raised in submissions 

A development under the proposed planning controls will create acoustic privacy issues.  For 
example, the operation of a car lift and general noise will impact on 85 Yarranabbe Road.  

Staff response 

Whilst the planning proposal would allow an RFB to be located closer to the foreshore, the 
impact on acoustic privacy is not controlled by the planning proposal. Acoustic privacy is a 
matter that would be considered as part of a DA assessment.  The Woollahra Development 
Control Plan 2015 (chapter B3 General Development Controls) requires that new dwellings 
should be designed to ensure acoustic separation to the occupants of all dwellings.  This 
includes ensuring that all machinery complies with the requirements of the Protection of the 
Environment Operations Act 1997.  
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14. General comments on public meetings with Councillors and the public 

interest of the planning proposal 

Five submissions had general comments; two from adjoining residents to the west of the site, 
two from residents to the south of the site and one from SP2766 – 13-15 Thornton Street. 

Issues raised in submissions 

 Before the last Council elections there were two public meetings where Councillors 
stated they believed in protecting the foreshore.  

 The proposal is not in the public interest. 

Staff response 

The comments are noted. 

15. Support for the planning proposal  

Three submissions were received in support of the planning proposal; two from adjoining 
owners at 85 Yarranabbe Road and one from an owner of an apartment in 73-75 Yarranabbe 
Road 

Issues raised in submissions 

 General support for the proposed development. 
 Existing buildings on 83 and 83A are not attractive. 
 Proposal is good in the context. 
 The way potential problems such as light and height have been dealt with is impressive. 

Staff response 

The comments are noted. 

 
5. Making the Draft LEP under delegated authority 
To streamline the plan making process, some plan making powers can be delegated to Council for 
routine matters.   
In this case, the Minister has provided written authorisation to exercise delegation to finalise this 
planning proposal (see Annexure 2).  
Should Council resolve to finalise the planning proposal, staff will request that Parliamentary 
Counsel (PC) prepare a draft local environmental plan amendment. Once the amendment has been 
prepared, PC will issue an opinion that it can be made. 

6. Conclusion 
The planning proposal was prepared and exhibited in the manner required by the Act, the 
Regulation and Gateway Determination.  
The planning proposal to amend the foreshore building line, floor space ratio and height controls is 
consistent with the aim of Woollahra LEP 2014 to facilitate opportunities, in suitable locations, for 
diversity in dwelling density and type. It is also consistent with the objectives of clauses 4.3 Height 
of buildings, 4.4 Floor space ratio and 6.4 Limited development on foreshore area.  
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The planning proposal should be finalised as it offers the following benefits: 
 Provides an envelope for the logical and efficient massing of buildings on the site.  
 The suite of planning controls allows a better distribution of building bulk on the site by 

reducing height at the upper part of the site and increasing height in the centre which is set 
downhill. This approach responds to the topography of the site and its appearance from the 
harbour. 

 Maintains and improves views from the public domain across the site from the footpath in front 
of 85 Yarranabbe Road.  

 Reduces the potential scale of development on the Yarranabbe Road frontage. 
 Increases the development potential of the site by allowing an additional 436m2 of gross floor 

area in an RFB or multi dwelling housing development. 
 Has the potential to contribute to the housing target for the Woollahra LGA set by the Draft 

East Subregional  Strategy. 
The matters raised in the submissions have been assessed and it is considered that they do not raise 
matters that warrant amendment or termination of the planning proposal. In particular it is 
concluded that: 
 The Land and Environment Court decision for DA485/2012 was on a specific DA for the site 

under the Woollahra LEP 1995 controls. The role of the court was not to decide what the 
appropriate controls should be and the decision does not prevent Council from amending the 
planning controls for the site under Woollahra LEP 2014.  

 Although a covenant applies to 83A Yarranabbe Road, it is inconsistent with the existing zoning 
of the land for medium density residential development and does not prevent Council finalising 
the planning proposal. Council could consider whether to release the covenant if a DA was 
lodged for the site. 

 The planning proposal was assessed against all of the planning principles of the Sydney 
Regional Environmental Plan (Sydney Harbour Catchment) 2005 and found to be consistent 
with the relevant principle (13(f)). 

 The planning proposal was prepared and publicly exhibited consistent with the Act and the 
Regulation. 

 The planning proposal will not set a precedent for other property owners in the locality to make 
a similar request, as the laws relating to precedent apply to the development application process 
under part 4 of the Act, not to the plan-making powers under part 3 of the Act. 

 
We recommend that Council resolves to finalise the planning proposal and amend 
Woollahra LEP 2014 by making the following changes to the planning controls that apply to the 
site: 
 increase the floor space ratio (FSR) from 0.9:1 to 1.2:1 over the entire site 
 increase the maximum building height for residential flat building or multi dwelling housing 

development from 10.5m to 15.2m and apply a second height of 5.7m over 83 Yarranabbe Road  
 increase the maximum building height for residential flat building or multi dwelling housing 

development from 10.5m to 15.2m over the access handle of 83A Yarranabbe Road 
 amend the foreshore building line from 30m to 18m for residential flat building and multi 

dwelling housing development. 
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Political Donations – matters to be considered by Councillors at Meetings 
 

 

 
 
  

Action 
Declare a significant non-pecuniary conflict of 

interest, absent yourself from the meeting and take 
no further part in the debate or vote on the matter 

(Code of Conduct Cl 4.16(b)) 

Action 

Consider appropriate action required. 
This could include limiting involvement by: 

1. participating in discussion but not in decision making (vote), 
2. participating in decision making (vote) but not in the discussion 

3. not participating in the discussion or decision making (vote) 

4. removing the source of the conflict 

Do you believe the political 
contribution creates a significant 
non-pecuniary conflict of interest 

for you? 

(Code of Conduct Cl 4.23) 

Action 
Declare a significant non-

pecuniary conflict of interest, 
absent yourself from the meeting 

and take no further part in the 
debate or vote on the matter  

(Code of Conduct Cl 4.16(b)) 

Staff to record decision process 
(motions/amendments) and Division of votes for the 
determinative resolution or recommendation in the 

meeting minutes. 

Matter before Committee or  

Council Meeting 

Did the applicant, owner (if not 
the applicant) or someone close 

to the applicant make a 
donation in excess of $1,000 
that directly benefited your 

election campaign?  
(Code of Conduct Cl 4.21) 

Is the matter before the meeting 
a Planning Matter? 

Action 

Participate in debate and vote on the matter 

Did the applicant or someone 
close to the applicant make a 
donation less than $1,000 that 
directly benefited your election 

campaign? 

(Code of Conduct Cl 4.2) 

Staff to record decision process 
(motions/amendments) and Division of votes for the 
determinative resolution or recommendation in the 

meeting minutes. 

No 

No No 

No 

Yes 

Yes Yes 

Yes 

Yes 
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