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1. Executive summary 

 
1.1. I have been appointed by the Land and Environment Court to provide expert 

evidence in this matter in the field of town planning. 
 
1.2. The appeal relates to a proposal for Stage 1 of the development of the site 

for a preparatory and junior school. 
 

1.3. The Court Directions limit the issues that I will comment upon to the 
adequacy of the proposed setbacks to the northern property boundary, the 
visual impact of the proposed eastern roundabout, the adequacy of the 
proposed boundary landscaping in providing visual screening, and whether 
the SEPP 1 objection to the height of the buildings is well founded. 

 
1.4. In my opinion the proposal will have an impact upon the outlook and 

reasonable enjoyment of the neighbouring properties fronting New South 
Head Road and on No. 4A Kent Road. This is due to there being insufficient 
setback of buildings and tennis courts from those properties to provide a 
suitable area of landscaping and to relate in a reasonable manner with the 
nature of use of those adjoining properties, ie: with principal private open 
space adjoining the subject site. 

 
1.5. In my opinion a reasonable outcome could be achieved by relocating the 

proposed eastern roundabout (see paragraph 3.2.10 of this report for some 
options), increasing the northern setback of the Year 1 and Year 2 
classrooms to approximately 6 metres, and increasing the northern setback 
of the tennis courts to 3 metres. These setback areas should be thoroughly 
landscaped with species of a size commensurate to the height of the 
proposed buildings and tennis court fencing. 
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2. Introduction 

 
2.1. This Preliminary Report has been prepared by Geoff Goodyer of Symons 

Goodyer Pty Ltd, Balgowlah. 
 

2.2. I have been instructed by Lindsay Taylor Lawyers and Aitken McLachlan 
Thorpe Lawyers to assess and comment on the town planning impacts of a 
proposal for Stage 1 of the development of Nos. 6 and 6A Kent Road, Rose 
Bay for a preparatory and junior school. 

 
2.3. I appear in the Court as an expert witness in the field of town planning 

having been appointed by the Court. Details of my qualifications and 
experience are attached as Appendix A.  

 
2.4. This preliminary report has been prepared in accordance with the Land and 

Environment Court Expert Witness Practice Direction 2003, which 
commenced on 2 February 2004, and Practice Direction No. 1 of 2005 - 
Court Appointed Experts, which commenced on 1 February 2005 (as 
amended to 2 June 2006). I have read, and agree to be bound by, the 
practice directions and the Expert Witness Code of Conduct and understand 
that my duty is to assist the Court impartially and not to act as an advocate 
for any party. 

 
2.5. In the course of preparing my preliminary report I have inspected the site 

and surrounds (including No. 683 New South Head Road, No. 1 Iluka Road, 
No. 4A Kent Road, and No. 10A Kent Road) in the company of both parties, 
reviewed the relevant documents associated with the development 
application, had regard to relevant statutory controls, reviewed the 
Statement of Issues and reviewed the Statement of Basic Facts. Documents 
that I have reviewed and had regard to are: 

 
• Statement of Issues, 7 November 2006 

• Statement of Basic Facts, undated, which I have adopted for the 
purposes of this Preliminary Report 

• Woollahra Local Environmental Plan 1995, as amended to 5 May 2006  

• Woollahra Development Control Plan for School and College 
Development (21 June 1995) 

• Woollahra Residential Development Control Plan 2003 (as amended to 
28 October 2005) 

• Drawings Nos. DA002, DA003, DA004, DA100, DA151, DA160, DA201, 
DA600, DA1000 and DA1001, all Issue O1, dated July 05 

• Respondent’s briefing documents, including Development Application 
Assessment Report dated 18 September 2006 and letters from 
objectors 

• Applicant’s briefing documents, including Statement of Environmental 
Effects by JBA Urban Planning Consultants Pty Ltd dated August 2005 
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3. The issues 

 
3.1 Introduction 

 
3.1.1. The Directions of the Court are that I provide expert town planning evidence 

in relation to Issues 10, 11 (in respect of visual impact only), 12 (in relation 
to visual screening only) and 13 of the Statement of Issues dated 7 
November 2006. 

 
3.1.2. In addition, I understand that Court has appointed Mr Graham Atkins to give 

evidence in relation to noise issues, and that the parties have retained their 
own traffic experts to address the remainder of the issues. 

 

3.2 Issue 10 – Setbacks to 679-693 New South Head Road 
 
3.2.1. Issue 10 is: 
 

10. Whether the setback of the proposed Development from the properties 
at 679-693 New South Head Road (“NSHR Properties”) is 
unacceptable due to noise and visual impacts? 

 
Particulars 

 
10.1 The objective in paragraph (a)(i) of Paragraph 9 of the Schools 

DCP includes to protect and promote views and aural and visual 
privacy in relation to neighbouring land; 

 
10.2 Paragraph 9 of the Schools DCP required that buildings situated 

near property boundaries are to comply with the minimum 
setback requirements for residential buildings in Council’s 
Residential Development Control Plan, but that this requirement 
may be varied depending on the nature of adjoining 
development and amenity issues including noise generation. 

 
10.3 The rear boundary of the NSHR Properties should be treated as 

the rear boundary of the Property, and as such, the Development 
does not comply with the requirements of the Woollahra 
Residential Development Control Plan 2003 (“RDCP”) regarding 
rear setbacks. 

 
3.2.2. A starting point in assessing the adequacy of the proposed boundaries is 

the planning controls (indeed, these are the focus of my considerations, 
although not of themselves determinative). 

 
3.2.3. There is an element of difficulty in identifying whether the boundaries of the 

subject site adjacent to existing neighbouring residential development are 
side boundaries or rear boundaries. The configuration of the site is not a 
typical rectangular allotment with front, side and rear boundaries - it is 
irregularly shaped with access points from Kent Road and Iluka Road. 
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3.2.4. In my experience it is not unusual for planning controls to specify that some 

allotments have no rear boundaries, only front and side boundaries (on a 
corner allotment, for example). 

 
3.2.5. There is a significant difference in the requirements for setbacks to side or 

rear boundaries in Part 5 of the Woollahra Residential DCP. Control C5.2.3 
requires a rear setback of 25% of the average site length (which, in this 
case, results in a setback of 60-65 metres from the northern boundary and 
40-45 metres from the eastern and western boundaries). Control C5.2.5 
requires a side setback of at least 1.5 metres, with an additional setback of 
0.5 metres for every metre or part thereof that a building height exceeds 
3.0 metres adjacent to the boundary (which, in this case, results in a 
setback of 2.5 metres to the northern boundary, 3.5 metres for the 
Preparatory School to the eastern boundary, and 4.5 metres for the Junior 
School to the eastern boundary). 

 
3.2.6. The enormous difference in the setbacks that would be required if the 

boundaries are treated as either side or rear boundaries and the setback 
controls strictly applied indicate that these numerical controls are of limited 
assistance in identifying an appropriate setback for the buildings from the 
boundaries. 

 
3.2.7. The Schools DCP recognises that these controls may be varied depending 

upon the nature of adjoining development and amenity issues including 
privacy, noise generation, overshadowing and views (Clause 9.0). The 
adjoining development identified in this Issue (Nos. 679-693 New South 
Head Road) generally comprises 2-storey residential dwelling houses with 
setbacks to the rear boundary of around 15 metres. These setback areas 
comprise the principal outdoor open space for these dwellings. 

 
3.2.8. It is worth noting that there are differences in the nature of development on 

some of the NSHR properties and the way that they relate to the subject 
site. 

 
• Nos. 687 - 693, and part of No. 685, adjoin the proposed Preparatory 

School buildings. 
 
• Nos. 679 - 685 adjoin the proposed tennis courts. 
 
• No. 693 is on a battleaxe allotment and is set substantially closer to 

the boundary of the subject site (minimum setback of approximately 2 
metres). 

 
• No. 691 is a duplex (Unit 1 on the ground floor and Unit 2 on the first 

floor). 
 
3.2.9. The proposed buildings (Year 1 and Year 2 classrooms) at their closest to 

the rear boundaries of the NSHR properties are approximately 4.5 metres 
tall, with skillion roofs rising to a height of approximately 6.5 metres at a 
distance of 15 metres from the boundary. 
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3.2.10. In assessing the appropriateness of the proposed setbacks to the NSHR 

properties I believe that the focus should be on the relevant objective of 
Clause 9.0 of the Schools DCP, ie: to protect and promote open space, 
sunlight access, views and aural and visual privacy. 

 
3.2.11. With regards to open space, my understanding of the Schools DCP is that 

the objective is to protect the amenity of private open space (although this 
isn’t clear from the wording of the DCP). The amenity of the open space on 
the NSHR properties will be impacted because the outlook over the rear 
fence will, in part, now include the top of the proposed classroom buildings 
or the tennis court fencing. In this regard it is noted that a hedge of lilli pilli 
(mature height 4-5 metres) is proposed in the 3 metre setback area to the 
buildings and the 2 metre setback to the tennis courts. 

 
3.2.12. In my opinion the proposed setbacks of the Year 1 and Year 2 classrooms 

from the NSHR properties would be appropriate if the relationship was one 
of side boundary to side boundary. However, given the context of the 
development on the NSHR properties, which have principal private open 
spaces adjoining the subject site and outlooks towards the subject site 
(away from the traffic on New South Head Road), a greater setback would 
maintain reasonable amenity for those properties and provide a better 
relationship between the sites. 

 
3.2.13. There is no numerical standard as to exactly what greater setback is 

required for the Year 1 and Year 2 classrooms. However, I would suggest a 
6 metre setback would provide the appropriate relationship between the 
sites. In my opinion, 6 metres would reduce the impact by providing greater 
separation between the buildings and the NSHR properties and providing a 
landscaped area similar in width to a small residential rear yard. 

 
3.2.14. In terms of the setback of the proposed tennis courts, I am concerned that 

the 2 metre setback will not be sufficient to grow vegetation of a height that 
will be commensurate with the height of the tennis court fences. In this 
regard, I was unable to find a reference in the documentation provided to 
me as to the precise height of the tennis court fences, so I have assumed 
that they will be approximately 4.5 metres tall to prevent balls being hit into 
the back yards of neighbouring properties. 

 
3.2.15. An additional 1 metre setback (to a total of 3.0 metres) would, in my 

opinion, be sufficient to provide planting of a suitable height and permit a 
variety of species to be established. The extra metre of landscaping would 
enable a thicker hedge to be established. This can easily be accommodated 
by amending the alignment of the proposed circulation road or reducing the 
setback of the tennis courts from the circulation road. 

 
3.2.16. By way of note, I also considered reducing the length of the tennis courts to 

increase the setback to the northern boundary of the site. They are 
proposed to be 35 metres long. My research indicated that a standard 
(domestic) tennis court is 30.5 metre long, a competition tennis court is 
33.0 metres long and an international tennis court is 36.5 metre long. 
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Consequently, another option for increasing the setback to the northern 
boundary would be to reduce the length of the tennis courts to 33.5 metres, 
which is the approximate size of a competition tennis court. 

 
3.2.17. There is no issue with regards to overshadowing of the NSHR properties, as 

they are located to the north of the proposed school buildings. 
 

3.2.18. Issues in relation to aural privacy are addressed by Mr Atkins (the Court-
appointed expert in relation to noise issues). 

 
3.2.19. With regards to views, the outlook from the NSHR properties is currently 

over what used to be the bowling greens for the Rose Bay Bowling Club to 
the old clubhouse and Dangar Fields beyond. The following photograph 
shows the view from the first floor windows of No. 683 New South Head 
Road: 

 

 
 

Photograph 1: View from first floor window of No. 683 New South Head Road looking south 
over the subject site. 

 
3.2.20. The proposal will change this outlook significantly. However, as the proposal 

is for a development that is permissible with the zone and which generally 
complies with the relevant development standards, it is not unreasonable to 
expect that this outlook could change (note that this expectation is primarily 
due to the decision of the Court of Appeal that the proposal constituted a 
“community facility” and was permissible in the zone). 
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3.2.21. The buildings have been sited and designed so that the lower parts of the 

building are close to the NSHR properties, with a skillion roof that angles 
away from those properties. Notwithstanding this, the buildings are still 
relatively large, compared to the NSHR properties, with long facades. 

 
3.2.22. The proposal seeks to soften this by providing a hedge of lilli pilli. In my 

opinion, given the scale of the proposed buildings, a more generous 
landscaped area is required. The 6 metre setback recommended in 
paragraph 3.2.13 above would provide a reasonable area for landscaping to 
soften the appearance of the buildings. 

 

3.3 Issue 11 – Visual impact of eastern roundabout on 4A Kent Road 
 
3.3.1. Issue 11 is: 
 

11. Whether the location of the proposed eastern roundabout has an 
unacceptable noise and visual impact on the property at 4A Kent 
Road, and should be relocated 10 metres to the south. 

 
3.3.2. Mr Atkins is commenting on the noise impacts of the proposed eastern 

roundabout. 
 
3.3.3. The existing view from No. 4A Kent Road is shown in the following 

photograph: 
 
 
 

 
Photograph 2: View from first floor window of No. 4A Kent Road looking west over the subject 
site. The dotted line indicates the approximate location of the eastern side of the proposed 
pedestrian pathway that adjoins the roundabout and roughly indicates the extent of the 
closest hard surfaced area. Note: This dotted line is approximate only, and has been 
estimated using two known reference points: the south-eastern corner of No. 4 Kent Road, 
being the rendered blockwork fence, and the existing tree within the grassed area. 
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3.3.4. It is noted that the existing fence separating No. 4A Kent Road from No. 6 
Kent Road is not located on the boundary. In fact, it is located 
approximately 6 metres within No. 6 Kent Road. The proposed roundabout 
will be located partly on the eastern side of the existing fence (ie: within the 
grassed area adjoining No. 4A Kent Road). 

 
3.3.5. The proposed roundabout and pathway are partly located directly on the 

boundary with No. 4A Kent Road, and approximately 6.5 metres from the 
building at the closest point. Consequently, for part of this area there is no 
opportunity for screen planting. The Landscape Plan by Taylor Brammer 
Landscape Architects Pty Ltd does not indicate any planting in the area 
between the roundabout and No. 4A Kent Road. 

 
3.3.6. In my opinion, the proximity of the roundabout to No. 4A Kent Road and the 

lack of any opportunity to screen it with planting is such that it will have an 
unacceptable visual impact. 

 
3.3.7. I have considered opportunities to address this impact by relocating the 

roundabout and enabling screen planting to be provided. The possible 
location identified in the Statement of Issues is to relocate the roundabout 
10 metres to the south. 

 
3.3.8. Relocation of the eastern roundabout 10 metres to the south will require 

the removal of some of the existing mature paperbark (Melaleuca) trees. 
The Development Impact Assessment Report by Earthscape Horticultural 
Services (“the Earthscape Report”) dated July 2005 (Appendix J to the 
Statement of Environmental Effects) identifies that “most of the locally-
indigenous vegetation has been cleared from surrounding areas for 
residential development” (paragraph 2.1.3) and that the Melaleucas “are all 
locally indigenous species, representative of the original vegetation of the 
area and would be of some benefit to native wildlife. However, none of the 
trees contain visible nesting hollows or other visible signs of wildlife 
habitation. The remainder of the trees are planted exotic and non-local 
native species” (paragraph 6.2.2). 

 
3.3.9. Council’s Landscape Advisor recommends that the Melaleuca trees be 

retained. In my opinion, based on these comments, the conclusions of the 
Earthscape report, and my observations of the size and health of these 
trees, it is desirable that they be retained. Retention of these trees is 
consistent with clause 15.0 of the Schools DCP, which states “the Council 
will encourage the retention of all significant trees located on-site”. 

 
3.3.10. There are other opportunities to relocate the roundabout away from No. 4A 

Kent Road that, in my opinion, are worth examining. Two options that are 
possible are shown in the following diagram: 
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Diagram 1: Possible options for relocation of the proposed eastern roundabout. 

 
3.3.11. I have prepared these Options for discussion purposes. I appreciate that the 

relocation of the roundabout will potentially have impacts on other issues, 
such as the Melalueca trees, the configuration of buildings, etc. However, 
they also demonstrate that there are options that will enable a setback and 
screen planting to be provided to mitigate the visual impacts of the 
development when viewed from No. 4A Kent Road. 

 

3.4 Issue 12 – Visual screening provided by landscaping 
 
3.4.1. Issue 12 is: 
 

12. Whether the proposed landscaping provides adequate privacy and 
visual screening between the Development and the NSHR Properties, 
and 4A and 8 Kent Road, and whether the landscaping is 
unacceptable due to the failure to use Australian Native plants, and 
plants that have a low water usage? 

 
Particulars 

 
12.1 The objectives of Paragraph 15 of the Schools DCP include to 

encourage the use of landscaping to minimise the impact of 
proposals on surrounding development and to soften the 
appearance of school buildings; 

 
12.2 Paragraph 15 of the Schools DCP requires a landscape buffer to 

protect the aural and visual privacy of neighbours. 
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3.4.2. The scope of my appointment as a town planning expert in this matter 
means that I will only be commenting on whether the proposed landscaping 
provides adequate privacy and visual screening. 

 
3.4.3. In terms of No. 4A Kent Road, my comments in relation to Issue 11 apply, 

ie: that the proposed roundabout and pedestrian pathway do not provide 
any room for landscaping to soften and screen the development and should 
be relocated. 

 
3.4.4. In terms of No. 8 Kent Road, this property has a northern boundary and a 

western boundary to the subject site. On the northern boundary, the existing 
2-storey school building is to be demolished and the area used for vehicular 
access to the site and car parking. A 1.7 metre wide landscape strip is 
proposed along the boundary, widening to approximately 3 metres at the 
street frontage. In my opinion this will provide sufficient room for 
satisfactory screen planting on this boundary, subject to details being 
provided with a future development application as part of the Stage 
Development. Existing mature trees located closer to the No. 4A Kent Road 
are proposed to be retained, providing a canopy and improving the outlook 
from No. 8 Kent Road. 

 
3.4.5. The proposed buildings adjoining the western boundary of No. 8 Kent Road 

are set back 9 - 9.2 metres from the boundary, providing a generous area 
for landscaping that will screen and soften the development. 

 
3.4.6. In terms of the NSHR properties, this issue is addressed in relation to Issue 

10 above. 
 

3.5 Issue 13 – Building height and SEPP 1 objection 
 
3.5.1. Issue 13 is: 
 

13. Whether the objection lodged to the application of clause 12 of the 
WLEP to the proposed development under State Environmental 
Planning Policy No. 1 – Development Standards, should be upheld. 

 
Particulars 
 
13.1 The pitched roof of the gymnasium breaches the development 

standard of 9.5 metres set out in clause 12 of the WLEP and is 
inconsistent with objective (a) of clause 12AA of the WLEP; 

 
13.2 This issue can be dealt with by way of a condition of consent. 
 

3.5.2. Clause 12 of WLEP 1995 limits the height of buildings to a maximum height 
as indicated on the “height map”. In this regard, No. 6 Kent Road (the old 
bowling club land) is not coloured on the height map and therefore there is 
no restriction of the height of buildings on that land under WLEP 1995. 

 
3.5.3. A 9.5 metre height limit applies to No. 6A Kent Road. The proposal has a 

maximum height of 10.37 metres for the gymnasium, which exceeds the 
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height limit by 0.87 metres. Other buildings also infringe the height limit to 
minor extents (up to 0.18 metres), but the applicant submitted the proposal 
on the basis that these buildings comply with the height limit. Consequently, 
the SEPP 1 objection lodged by the applicant relates only to the gymnasium. 

 
3.5.4. SEPP 1 permits variations to development standards where strict 

compliance is unreasonable or unnecessary or would tend to hinder the 
attainment of the objectives of the Act. The accepted methodology for 
assessing a SEPP 1 objection is outlined in Winten Property Group Limited v 
North Sydney Council [2001] NSWLEC 46. 

 
3.5.5. The height of the gymnasium is determined by the clear height necessary to 

conduct the various sports that are proposed within the building, plus any 
additional height required for the roof structure over the space. 

 
3.5.6. The Applicant’s architect, PD Mayoh Architects, advised Council (in a letter 

from JBA Planning dated 25 August 2006) that the minimum clear height 
required for the anticipated sports within the gymnasium was 7 metres and 
that a 2.5 metre “clear area” was required above this for the roof structure. 

 
3.5.7. Whilst I am not a structural engineer, I believe that it would be possible to 

engineer a solution that would enable the building to comply with the height 
limit and also provide sufficient height for anticipated sporting activities 
within the building. 

 
3.5.8. Assuming that there is such an engineering solution to provide a roof 

structure over the wide span of the two basketball courts (approximately 37 
metres) then it is my opinion that a complying development would not be 
unreasonable. Assuming such a solution is practical and not inordinately 
expensive it would not be contrary to the objectives of the Act. 

 
3.5.9. The objectives of the development standard are stated in clause 12AA of 

WLEP 1995, as follows: 
 

(a)  to minimise impact of new development on existing views of Sydney 
Harbour, ridgelines, public and private open spaces and views of the 
Sydney City skyline, 

 
Comment: The height of the proposed gymnasium, being 0.87 metres above 
the 9.5 metre height limit, will have a negligible impact on views given the 
positioning of the building on the site and its separation from neighbouring 
sites. 
 
(b)  to provide compatibility with the adjoining residential neighbourhood, 
 
Comment: The height of the proposed gymnasium, being 0.87 metres above 
the 9.5 metre height limit, will be reasonably compatible with the adjoining 
residential neighbourhoods, which are characterised by 2-storey dwellings 
and 2-3 storey residential flat buildings. 
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(c)  to safeguard visual privacy of interior and exterior living areas of 
neighbouring dwellings, 
 
Comment: The height of the proposed gymnasium, being 0.87 metres above 
the 9.5 metre height limit, will have no impact on privacy given the 
positioning of the building on the site and its separation from neighbouring 
sites. 
 
(d)  to minimise detrimental impacts on existing sunlight access to interior 
living rooms and exterior open space areas and minimise overshadowing, 

 
Comment: The proposed gymnasium will have no impact on solar access to 
residential properties. 
 
(e)  to maintain the amenity of the public domain by preserving public views 
of the harbour and surrounding areas and the special qualities of 
streetscapes. 

 
Comment: The height of the proposed gymnasium, being 0.87 metres above 
the 9.5 metre height limit, will have a negligible impact on views given the 
positioning of the building on the site and its separation from neighbouring 
sites. 

 
3.5.10. It is my opinion that it is unnecessary to require strict compliance with the 

development standard for the proposed gymnasium to satisfy the underlying 
objectives of the development standard. The proposal is unusual in that it is 
for a gymnasium building and is on land which requires the raising of the 
floor above the flood level. In these circumstances the upholding of this 
SEPP 1 objection will not lead to general planning changes or undermine 
the standard as it would be applied in other cases. 

 
3.5.11. Therefore, I consider the SEPP 1 objection to be well founded. 
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4. Objectors’ issues 

 
4.1. Practice Direction No. 1 of 2005 - Court Appointed Experts, requires me to 

consider issues raised by objectors. In this matter, however, the scope of my 
considerations has been limited by the Court Directions. In commenting 
upon the Issues above I have also read and considered the many 
submissions received by the Council during the processing of the 
development application. Other matters raised in those submissions are 
beyond the scope of this Preliminary Report. 

 

 
Geoff Goodyer 
22 December 2006 
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