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Outline Of Meeting Protocol & Procedure: 
 
• The Chairperson will call the Meeting to order and ask the Committee/Staff to present 

apologies or late correspondence. 
• The Chairperson will commence the Order of Business as shown in the Index to the 

Agenda. 
• At the beginning of each item the Chairperson will ask whether a member(s) of the 

public wish to address the Committee. 
• If person(s) wish to address the Committee, they are allowed three (3) minutes in which 

to do so.  Please direct comments to the issues at hand. 
• If there are persons representing both sides of a matter (eg applicant/objector), the 

objector speaks first. 
• At the conclusion of the allotted three (3) minutes, the speaker resumes his/her seat and 

takes no further part in the debate unless specifically called to do so by the Chairperson. 
• If there is more than one (1) person wishing to address the Committee from the same 

side of the debate, the Chairperson will request that where possible a spokesperson be 
nominated to represent the parties. 

• The Chairperson has the discretion whether to continue to accept speakers from the 
floor. 

• After considering any submissions the Committee will debate the matter (if necessary), 
and arrive at a resolution. 

 
Note: Matters where there is a substantive change to the recommendation of the Council 

Officer are referred to the next appropriate meeting of the Application Assessment 
Panel. 

 
Note: Matters can be “called” from this Committee to the Development Control Committee 

(DCC) by Councillors subject to the following requirements: 
 
- Calling requires two Councillors 
- Calling must be lodged before 3.00pm on the business day preceding the Application 

Assessment Panel meeting at which the item is listed. 
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WOOLLAHRA MUNICIPAL COUNCIL 
 

Notice of Meeting 
 
 
 
29 August 2005 
 
 
 
 
To: General Manager 
 Director – Technical Services 

Director – Planning & Development 
Manager – Compliance 
Manager – Strategic Planning 
 
 
 

CC: The Mayor 
 All Councillors 
 
 
 
 
 

Application Assessment Panel Meeting – 6 September 2005 
 
 
In accordance with the provisions of the Local Government Act 1993, I request your 
attendance at a Meeting of the Council’s Application Assessment Panel to be held in the 
Committee Room, 536 New South Head Road, Double Bay, on Tuesday 6 September 
2005 at 3.00pm. 
 
 
 
 
Gary  James 
General Manager
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Meeting Agenda 
Part One of One Part 

 
 
 
Item 

 
Subject 

 
Pages 

 
1 
2 
3 

Apologies 
Late Correspondence 
Declarations of Interest 
 

 
 

Items to be Decided by this Committee using its Delegated Authority 
 

D1 Confirmation of Minutes of Meeting held on 30 August 2005   1 

D2 DA72/2005 – 60 Duxford Street, Paddington – Addition of a new 
adjustable louvred pergola in the rear courtyard of existing terrace 
house – 15/2/2005 
*See Recommendation Page 3 
     

2-15 

D3 DA623/2004 – 81 New Beach Road, Darling Point – Alterations & 
additions to dwelling – 23/9/2004, 4/5/2005 & 15/6/2005 
*See Recommendation Page 35 
 

16-56 

D4 DA760/2003 Part 2 – 7 Wentworth Road, Vaucluse – Section 96 
Application proposed modification internal & external modifications 
– 10/3/2005 
*See Recommendation Page 71 
 

57-75 

D5 DA807/2004 – 103 Moncur Street, Woollahra – Alterations & 
additions & new front fence to existing dwelling – 8/12/2004, 
30/5/2005 & 4/8/2005 
*See Recommendation Page 97 
 

76-121 

D6 DA166/2005 – 16 Transvaal Avenue, Double Bay – Change of use of 
the rear ground floor from residential to a beauty salon & the upper 
floor from residential to office – 1/4/2005, 14/4/2005 & 27/7/2005 
*See Recommendation Page 130 
 

122-135 

D7 DA353/2005 – 9 Wyuna Road, Point Piper – Erection of a new timber 
flagpole – 14/6/2005 
*See Recommendation Page 150 
 

136-157 
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Item No: D1 Delegated to Committee 
Subject: Confirmation of Minutes of Meeting held on 30 August 2005   
Author: Les Windle, Manager - Governance 
File No: See Application Assessment Panel Minutes 
Reason for Report: The Minutes of the Meeting of Tuesday 30 August 2005 were 

previously circulated.  In accordance with the guidelines for 
Committees’ operations it is now necessary that those Minutes be 
formally taken as read and confirmed. 

 
Recommendation: 
 
That the Minutes of the Application Assessment Panel Meeting of 30 August 2005 be taken as read 
and confirmed. 
 
 
 
 
 
Les Windle 
Manager - Governance 
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DEVELOPMENT APPLICATION ASSESSMENT REPORT 
 
ITEM No. D2 

FILE No. DA 72/2005/1 

ADDRESS: 
 

60 Duxford Street PADDINGTON 2021 
 

PROPOSAL: 
 

Addition of a new adjustable louvred pergola in the rear courtyard 
of the existing terrace house. 
 

TYPE OF CONSENT: 
 

Local Development 
 

APPLICANT: 
 

Miss Fiona M Tuite 

OWNER: 
 

Ms F M Tuite 

DATE LODGED: 
 

15/02/2005 

AUTHOR: Mr R Hedstrom 
 
LOCALITY PLAN 
 

 
 
Subject 
Site 
 
 
Objectors 
 
 
 
 
 
 

North 

 

 
 

Locality Plan 
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1. SUMMARY 
 
This matter was previously referred to the Application Assessment Panel (AAP) on 23 August 
2005.  The Development Application Assessment Report recommended refusal of the application 
for seven reasons, including that the work has already been carried out and Council cannot grant 
retrospective approval.  It was also recommended that further action should be taken by Council’s 
Compliance Department to remove the unauthorised louvred pergola structure.  A copy of the 
Assessment Report and recommendation is annexed (Annexure 1). 
 
The AAP discussed that the louvred pergola should be considered as a roofed structure and that it 
would reduce the provision of private open space on the site.  The extent of non-compliance of 
5.25m² was not considered to warrant the removal of the structure provided that an appropriate area 
(15m²) of soft landscaping was provided on the site to accord with the objectives of the Paddington 
DCP and to offset the increase in roofed area.  Additionally, the overall form and appearance of the 
structure was not considered detrimental to the character of the terrace or the Conservation Area 
and would improve the internal amenity of the dwelling. 
 
Following representations from the applicant, the AAP concluded that the development application 
must be refused due to the work already being carried but that the structure should be permitted to 
remain.  The following resolution was made: 
 
THAT Development Application No. DA72/2005, for addition of a new adjustable louvred pergola 
in rear courtyard of existing terrace house, on land at No. 60 Duxford Street, Paddington, be 
deferred to the meeting of the Application Assessment Panel to be held on 6 September 2005, to 
permit a revised recommendation to be submitted to the Panel canvassing the retention of the 
structure and the submission of a Building Certificate application.  
 
The matter is now referred back to the AAP for further consideration and determination in 
accordance with this resolution. 

2. RECOMMENDATION: Pursuant to Section 80(1) of the Environmental Planning and 
Assessment Act, 1979  
 
A. THAT Council, as the consent authority, refuse development consent to Development 

Application No. 72/2005 for an adjustable louvred pergola in the rear courtyard of the existing 
dwelling on land at 60 Duxford Street Paddington, for the following reason: 

 
1. The louvred pergola has been erected without the approval of Council having been 

obtained beforehand.  Council has no power under the Environmental Planning and 
Assessment Act 1979 to grant retrospective approval to development applications in 
respect of works undertaken without development consent. 

 
B. THAT in refusing to grant development consent to Development Application No. 72/2005/1, 

Council will not seek the removal of the unauthorised works, providing the following is 
complied with within a period of thirty (30) days of the date of this determination: 

  
1. All connections between the louvred pergola structure and the side wall of 10 

Stafford Street, Paddington, being removed. 
 
2. A minimum of 15m² of ground level soft landscaping that is capable of providing 

natural drainage being created on the site. 
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3. The submission in accordance with Sections 149A-149G of the Environmental 
Planning and Assessment Act 1979 of a Building Certificate in relation to the 
louvred pergola and compliance with items 1 and 2 above.  An Engineer’s 
Certificate of Adequacy must also be submitted with this application in respect to 
the freestanding louvred pergola. 

 
C. That the matter be referred to the Manager – Compliance to consider any further appropriate 

action against the person responsible for carrying out work without development consent 
under Part 6 of the Environmental Planning & Assessment Act 1979 in accordance with 
Council's Policy on Unauthorised Uses, Buildings & Works. 

 
 
 
 
Mr R Hedstrom        Mr R Keys 
ASSESSMENT OFFICER      TEAM LEADER 
 
 
ADVISINGS 
 
1. Appeal 
 

Council is always prepared to discuss its decisions and, in this regard, please do not hesitate to 
contact Mr R Hedstrom.  However, if you wish to pursue your rights of appeal in the Land & 
Environment Court you are advised that Council generally seeks resolution of such appeals 
through a Section 34 Conference, instead of a full Court hearing.  This approach is less 
adversarial, it achieves a quicker decision than would be the case through a full Court hearing 
and it can give rise to considerable cost and time savings for all parties involved.  The use of 
the Section 34 Conference approach requires the appellant to agree, in writing, to the Court 
appointed assessor having the full authority to completely determine the matter at the 
conference. 

 
 
 
 
ANNEXURES 
 
1. Development Application Assessment Report considered by the Application Assessment 

Panel on 23 August 2005. 
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DEVELOPMENT APPLICATION ASSESSMENT REPORT 
 
ITEM No. D3 

FILE No. DA 623/2004/1 
 

ADDRESS: 
 

81 New Beach Road DARLING POINT 2027 
 

PROPOSAL: 
 

Alterations and additions to dwelling. 
 

ZONING: 
 

Residential 2(b) 

TYPE OF CONSENT: 
 

Integrated Development  
 

APPLICANT: 
 

Mr J Beville 

OWNER: 
 

Mr J & Mrs M Beville 

DATE LODGED: 
 

23/09/2004 Original submission  
04/05/2005 Revised submission 
15/06/2005 Revised submission  

AUTHOR: Mr G Fotis 
 
LOCALITY PLAN 
 

 
 
Subject 
Site 
 
 
Objectors 
 
 
 
 
 
 

North 

 

 
 

Locality Plan 
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1. SUMMARY 
 
Reason for report 
 
As a result of the objections submitted, the subject application is referred to the Application 
Assessment Panel for determination. 
 
Issues 
 
§ Foreshore Building Line 
§ Harbour foreshore location 
§ Objector’s concerns 
 
Objections  
 
Two objections received.  
 
Cost of works 
 
The stated cost of the proposed work of $600, 000 has been checked using the standard criteria 
specified in the Cordell Building Guide and is considered to be accurate. 
 
Recommendation 
 
The application is recommended for approval, subject to conditions, because it: 
 
§ complies with the relevant objectives contained in the Woollahra LEP; 
§ accords with the objectives of the Woollahra Residential DCP 2003; 
§ will not adversely affect the character and streetscape of the area; and 
§ will not have adverse impacts on the amenity of neighbouring residential properties such that 

refusal is warranted. 

2. DESCRIPTION OF PROPOSAL 
 
The proposal as revised by the applicant on the 15 June 2005, addressing objectors concern, 
involves the following works: 
 
§ Demolition of the existing rear garage wing and replaced with a new garage (slightly larger). 
§ New accommodation wing to the rear of the building comprising bedroom 4 (ground floor) and 

bedroom 3 (first floor). 
§ Alterations to the northern facade (foreshore) of the dwelling by reinstating the first floor central 

balcony with new Juliet balconies added on either.   
§ Internal re-planning.  
§ New principal pedestrian entry along the western boundary by introducing entry gate and 

pergola structure.     
§ The overall height of the dwelling is to be retained with only the re-roofing of the dwelling 

being proposed. The proposed finish of the roof is to be pre-weathered zinc. 
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3. DESCRIPTION OF SITE AND LOCALITY 
 
The subject site is located at the northern extremity of New Beach Road with a northern boundary 
to Sydney Harbour. The site is accessed from New Beach Road via a right of way also utilised by 
the adjoining properties (Nos 82 and 80 New Beach Road). The site is 587m² in area and is 
generally regular in shape and level with a frontage of 18.9m to the harbour with a depth of 27.2m. 
An additional area of 9.1m x 7.8m fronts onto the right of way access to the rear of the site and 
accommodates the existing garage.   
 
The subject site is currently occupied by a two storey post 1950 brick dwelling with a pitched tiled 
roof with a garage attached to the rear of the dwelling. An existing pool and jetty are to be retained 
on the site and are not affected by the proposed works.  
 
Dwellings of similar scale and proportions to the existing dwelling adjoin the site. The small group 
provides a cluster of dwellings largely secluded from the public domain and the surrounding 
streetscape. To the south-west of the subject site, on the slopes traversed by Yarranabbe Road, 
higher density residential flat building overlook the subject site.      

4. PROPERTY HISTORY 
 
The proposal, as amended, differs from the original submission in the following manner; 
 
• The proposed new garage along the western boundary has been setback (1.945m) in line with 

the existing building. 
• Maintain the existing entry of the dwelling and the provision of a new entry porch and entry 

gate linked with a new pergola structure  
• New 1.6m high masonry boundary wall along the western boundary. 
• New timber pattens on top of the new masonry wall located adjacent to the main entry 

measuring 3.4m from the natural ground level at a length of 6.0m.    
• Louvers provided to the upper level windows located on the western elevation. 
• Bedroom No 4 (ground floor) and bedroom No 3(first floor) has modified their internal 

configuration. 
• The new balcony off bedroom No 3, originally proposed to the southern elevation has been 

relocated to the eastern elevation. 
• The garage wall along the eastern elevation will incorporate a column and beam construction 

so as to ensure adequate curtilage around the adjoining neighbours tree (No 80 New Beach 
Road).  

5. REFERRALS 
 
5.1 Comments from external approval bodies 
 
Under the provisions of Section 91 of the Environmental Planning and Assessment Act 1979, the 
proposed development is identified as Integrated Development, on the basis that it requires 
development consent from Woollahra Council as well as a Part 3A permit from the Waterways 
Authority under the Rivers and Foreshores Improvement Act 1948. 

 
Having regard to the provisions of the Environmental Planning and Assessment Act 1979 and the 
Regulations, the development application has been referred to the Waterways Authority. Their 
comments in response to the proposed application are as follows: 
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“NSW Maritime has reviewed the information in relation to the granting of a permit under Part 
3A of the Rivers and Foreshores Improvement Act 1948 (Part 3A Permit). 
 
Based on the information provided, and if Council is of a mind to grant development consent to 
the subject development application, Council is advised that a Part 3A Permit would not be 
required for the proposed development provided the following general terms are met: 

 
1. The works are to be carried out so that: 

 
(a) No materials are eroded, or likely to be eroded, are deposited, or likely to be 

deposited, on the bed or shore or into the waters of Sydney Harbour; 
and 
(b) No materials are likely to be carried by natural forces to the bed, shore or waters 

of Sydney Harbour. 
 

2. Any material that does enter the waters of Sydney Harbour must be removed immediately. 
 
3. In relation to the above, best practice methods shall be adopted for the on-site control of 

runoff, sediment and other pollutants during, and post, construction. 
 

Methods shall be in accordance with the relevant specifications and standards contained 
in the manual Managing Urban Stormwater – Soils & Construction issued by the NSW 
Department of Housing in 1998 and any other relevant Council requirements. 

 
4. The erosion, sediment and pollution controls shall be installed and stabilised before 

commencement of site works.  This does not include the works associated with the 
construction of the appropriate controls. 

 
5. The erosion, sediment and pollution control system is to be effectively maintained at or 

above design capacity for the duration of the works and until such time as all ground 
disturbed by the works has been stabilised and rehabilitated so that it no longer acts as a 
source of sediment. 

 
6. Any material that is to be stockpiled on site is to be stabilised to prevent erosion or 

dispersal of the material into the adjacent waterway. 
 
7. The intertidal area is to be fully protected for the duration of the works. 
 
8. Landscaping is to include the use of locally indigenous species, which represent the 

original plant communities that would have been found along the shoreline in the vicinity 
of the subject land, suitable indigenous replacements for the locality can be found on the 
website www.sydneyharbour.nsw.gov.au. 

 
9. No works are to be undertaken on land owned by the NSW Maritime (ie below MHWM) 

without the relevant approvals being granted by NSW Maritime.  
 
The above terms of the Waterways Authority have been included as conditions of the recommended 
Development Consent (Refer Conditions No 2 to 10 inclusive). 
 
5.2 Building 
 
The proposed works are considered satisfactory with regards to the Building Code of Australia 
subject compliance with Condition No 43 of the recommendation. 
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5.3 Technical Services 
 
No comment required. 
 
5.4 Landscaping/Trees Management 
 
Council’s Trees and Landscaping Officer offered the following comment: 
 
I refer to the following documents received for this report: 
SJB Architects site drawings DA04-E to DA10-C dated 29 April 2005. 
 
A site inspection was carried out on the following day:  
7 July 2005 
 
Comments have been prepared on the following. Where Approval is recommended, Conditions of 
Consent follow at the end of the comments. 
 
Garage Roof 
The applicant should be advised of the maintenance problems with leaf litter that will be 
encountered by constructing a flat roof under the canopy of a deciduous tree. Council would not 
consider a latter Tree Preservation Order application to prune the tree to control leaf fall. 

 
RECOMMENDATION 
 
Council’s Tree and Landscape Officer has determined that the development proposal is satisfactory  
in terms of tree preservation and landscaping, subject to conditions. Accordingly, the following 
conditions are recommended.  
 
Comment: Refer to Conditions No’s 19 to 23 inclusive and Advising No 11 of the 
recommendation. 

ENVIRONMENTAL ASSESSMENT UNDER S.79C 
 
The relevant matters for consideration under section 79C of the Environmental Planning and 
Assessment Act 1979 are assessed under the following headings: 

6. RELEVANT STATE/REGIONAL INSTRUMENTS AND LEGISLATION 
 
6.1 SEPPs 
 
SEPP No. 55 - Remediation of Land 
 
Under clause 7 (1) (a) of State Environmental Planning Policy No. 55 – Remediation of Land, 
consideration has been given as to whether the land is contaminated.  An assessment of the Initial 
site evaluation provided by the applicant indicates the land does not require further consideration 
under clause 7(1) (b) and (c) of SEPP 55. 
 
SEPP No. 56 - Sydney Harbour Foreshores and Tributaries 
 
The application has been considered in respect to the provisions of SEPP 56 as the site has a 
frontage to Sydney Harbour.   
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The proposed works will not interfere with Harbour vistas, as the architecture and materials to be 
used will complement the existing building and improve its appearance. No increase in the overall 
height of the building is proposed.  There will similarly be no effect on the Harbour foreshore and 
public access thereto. 
 
Accordingly, the proposal is not considered to contravene the provisions of SEPP 56. 
 
6.2   REPs 
 
SREP 23 - Sydney and Middle Harbours applies to this proposal as the site can be seen from 
Sydney Harbour. There will be no adverse impact on vistas from Sydney Harbour as the proposed 
work is within the existing building footprint (as viewed from Sydney Harbour) and will have no 
impact on the visual qualities of the land or its visual impact on the harbour. Therefore the proposal 
accords with the objectives of SREP 23. 
 
6.3 Section 94 contribution 
 
There is no Section 94 contribution applicable to this development.  
 
6.4 Other relevant legislation 
 
There is no other legislation relevant to this proposal. 

7. WOOLLAHRA LOCAL ENVIRONMENTAL PLAN 1995 
 
7.1 Aims and objectives of WLEP 1995 and zone (Clause 8(5)) 
 

The proposal is permissible and is consistent with the aims and objectives of the LEP and the 
relevant objectives of the Residential 2(b) zone. 

 
7.2 Statutory compliance table 
 

Site Area: 587m² Existing Proposed Control Complies 

Overall Height 

10.1m  
(Chimney) 

9.4m  
(main roof of 

dwelling) 

9.4m  
(New zinc 
cladding to 

existing roof 
structure) 

7.0m 
(New works to 
the rear of the 

site)  

6.5m NO*# 

FSBL 

11.2m  
(Enclosed 

balcony located 
centrally)   

11.2m 
(Juliet balconies 
to either side of 

enclosed 
balcony – which 
is now proposed 
to be reinstated 
as a balcony)   

12.0m NO*# 

* Existing non-compliance    
# SEPP No1 objection submitted   
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7.3 Site area requirements 
 
The subject land is an existing allotment that was in existence before the appointed day and is 
satisfactory under the provisions of Clause 10(2) of WLEP 1995. 
 
7.4 Height 
 
The site is subject to a statutory 6.5 metre height limit.  The proposed comprising a new wing to the 
rear of the main building accommodating garaging and two bedrooms and a laundry, will exceed 
this height limitation by a maximum of 400mm (6.9m), but will still be 2.5m lower than the overall 
ridge height of the house. The proposed re-roofing of the dwelling and the balconies and shade 
structures (north elevation) will also be over the prescribed height limit.         
 
A SEPP No. 1 objection to this development standard has been lodged with the application, 
prepared by EA Planning, dated 15 October 2004.   
 
The appropriate way for dealing with a SEPP No. 1 objection is by way of a five-part test.  The 
following assessment has been set out in this fashion. 
 
1.     Is the planning control in question a development standard? 
 
The prescribed maximum height limitation pursuant to Clause 12 of the LEP, is a development 
standard. 
 
2.     What is the underlying purpose of the standard? 
 
The underlying purpose or objectives, of the height standard, pursuant to Clause 12AA of the LEP 
are as follows: 
 
(a)    to minimise impact of new development on existing views of Sydney Harbour, ridgelines,    
        public and private open spaces and views of the Sydney City skyline, 
(b)    to provide compatibility with the adjoining residential neighbourhood, 
(c)    to safeguard visual privacy of interior and exterior living areas of neighbouring dwellings, 
(d)   to minimise detrimental impacts on existing sunlight access to interior living rooms and        
         exterior open space areas and minimise overshadowing, 
(e) to maintain the amenity of the public domain by preserving public views of the harbour and 

surrounding areas and the special qualities of the streetscapes. 
 
The following is a summary as to how the proposal achieves the objectives under Clause 12AA 
despite its numeric non-compliance: 
 
§ The terrace does not cause any loss of amenity for adjoining properties in terms of view loss, 

privacy impact or overshadowing.  
§ There is no adverse impact on Harbour views or the public domain. 
§ The visual appearance of the proposed work is compatible with existing building and the 

surrounding buildings. 
 
3.     Is compliance with the development standard consistent with the aims of the Policy, and in 

particular, does the development standard tend to hinder the attainment of the objects specified 
in s.5(a)(i) and (ii) of the EPA Act? 
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The aims of SEPP No. 1 state: 
 

3.     This Policy provides flexibility in the application of planning controls operating by 
virtue of development standards in circumstances where strict compliance with those 
standards would, in any particular case, be unreasonable or unnecessary or tend to 
hinder the attainment of the objects specified in section 5(a)(i) and (ii) of the Act.                                                                                                         

 
The objects specified in s 5(a)(i) and (ii) of the Act state: 
 
         5. The objects of this Act are: 
 
 (a)       to encourage:     
 

(i) the proper management, development and conservation of natural and 
artificial resources, including agricultural land, natural areas, forests, 
minerals, water,  cities, towns and villages for the purpose of promoting the 
social and economic welfare of the community and a better environment; 

 
(ii) the promotion and co-ordination of the orderly and economic use and  

development of land. 
 
It is considered that enforcing the numeric development standard would hinder the attainment of 
objectives under 5(a) of the Act. EA Planning puts forward that: 
 
The relevant objectives are satisfied by  
 
i. Having no impacts upon existing views of Sydney Harbour and ridgeline as the existing roof 

profile is retained and the small balconies and shading structures finish well below the main 
ridgeline of the existing roof ridge; 

ii. The development remains compatible with the adjoining neighbourhood as the relationship of 
the roof bulk is unchanged from the circumstance that has existed upon the site for in excess 
of fifty years; 

iii. There is no impact upon the visual privacy to the living areas from the proposed balconies 
and shading structures or the reproofing of the main element of the building; 

iv. There is no alteration to the level of access to adjoining properties as a result of the proposed 
reproofing of the main element of the building and the small balconies and shading structures 
to the northern elevation of the dwelling; 

v. There is no impact upon existing public views as a result of the proposed reproofing of the 
main element of the dwelling or the proposed small balconies and shading structures to the 
north elevation; 

vi. There are no adverse impacts upon the visual prominence of the existing built form; 
vii. The development remains consistent with the objectives for foreshore development outlined 

within SREP 23 Sydney and Middle harbours.          
 
In addition to the development satisfying the objectives of the standard the proposal has additional 
positive outcomes that include: 
 
i. Significant improvement to the architectural appearance of the dwelling viewed from the 

harbour; 
ii. The balcony and shading structures are light weight and do not add to the perceived building 

mass; 
iii. The new roofing material does not cause any glare or unacceptable reflection; and  
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iv. The proposed treatment of the north elevation introduces practical design measures that 
improve the dwelling performance relative to heat load upon external glazing and provisions 
of natural ventilation consistent with the objectives of Council’s ESD provisions within the 
DCP and the Basix objectives, even though they do not strictly apply to the application.       

 
The objection advanced by the applicant that compliance with the development standard is 
unreasonable and unnecessary is well founded in relation to the variation resulting in no additional 
height to the building. The proposal also accords with the underlying objectives of Clause 12AA. 
 
Therefore, the proposal is seen to be in accordance with the objectives under 5(a) of the Act. 
 
4.     Is compliance with the standard unreasonable or unnecessary in the circumstances of the   
       case? 
 
In the circumstances of this case it is considered unreasonable to strictly enforce this development 
standard as the alterations and additions will sympathetic to the architecture of surrounding 
buildings.   
 
Therefore it is considered unreasonable and unnecessary to enforce strict compliance with the 
height development standard in this instance as the alterations and additions will be lower than the 
existing height of the building with the non-compliance only minor in numerical terms. 
 
5.     Is the objection well founded? 
 
The objection advanced by the applicant that compliance with this development standard is 
unreasonable and unnecessary, is well founded in relation to the height of the existing building not 
being exceeded, the variation being of no amenity impact to adjoining neighbours and the non-
compliance resulting in a sympathetic appearance to the building. 
 
It is considered that strict enforcement of this development standard would be unreasonable and 
unnecessary in this case and that granting of consent would be consistent with the aims and 
objectives set out in Clause 3 of SEPP No. 1. 
 
7.5 Floor space ratio 
 
There is no statutory floor space ratio standard for this development. 
 
7.6 FSBL 
 
The site is also affected by a 12 metre and 30 metre foreshore building line. Clause 22 of the WLEP 
1995 does not permit a building to be erected between a FSBL and MHWM apart from the 
following structures, which are permissible with consent:  
 
(a) baths (swimming pools) and ancillary buildings,   
(b) boat sheds, 
(c) wharves, 
(d) jetties, 
(e) structures or works below or at the surface of the ground. 
 
Cl.22 (2) specifically does not permit the erection (which includes alterations and additions) of a 
building between the FSBL and MHWM. Works to the subject part of the building (north elevation) 
include: 
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§ Reinstatement of the first floor balcony that has been previously enclosed; and  
§ Reconfiguartion of the existing window openings to be glazed doors providing access to the 

private open space and two small Juliet balconies; 
 
A SEPP No. 1 objection to this development standard has been lodged with this application 
prepared by EA Planning.   
 
The appropriate manner for dealing with a SEPP No. 1 objection is by way of a five-part test.  The 
following assessment has been set out in this fashion. 
 
1. Is the planning control in question a development standard?  
 
The foreshore building line affectations pursuant to Clause 22 of the LEP, are development 
standards.  
 
2.    What is the underlying purpose of the development standard? 
 
The underlying purpose or objectives of the standard, pursuant to Clause 22AA of the LEP, are as 
follows: 
 
(a)    to retain Sydney harbour's natural shorelines, 
(b)   to provide larger foreshore setbacks at the points and heads of bays in recognition of their         
        visual prominence, 
(c)   to protect significant areas of vegetation and, where appropriate, provide areas for future  
       planting which will not detrimentally impact on views from the harbour and its foreshores,  
(d)  to protect the amenity of adjoining lands in relation to reasonable access to views and 

sunlight, 
(e)   to preserve the rights of property owners to maintain an encroachment on the foreshore  
       building line by an existing main building, 
(f)   to protect rock platforms and the intertidal ecology.  
 
The following is a summary as to how the proposal achieves the objectives under Clause 22AA 
despite its numeric non-compliance: 
 
§ The existing building structure (centrally located balcony) lies within the foreshore building 

line. 
§ There will be negligible additional visual bulk added to the building as the work is generally 

within the existing built footprint. 
§ The overall appearance of the building will be enhanced by improving the architectural 

articulation of the subject part of the building 
§ The new works will be sympathetic to the materials and design of the existing building, 
§ The works will provide better amenity for the occupants by providing increased natural light 

and ventilation to north facing openings.  
 
3.    Is compliance with the development standard consistent with the aims of the Policy, and in   
        particular, does the development standard tend to hinder the attainment of the objects  
        specified in s.5(a)(i) and (ii) of the EPA Act? 
 
The aims of SEPP No. 1 state: 
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3.         This Policy provides flexibility in the application of planning controls operating by virtue           
of development standards in circumstances where strict compliance with those standards 

            would, in any particular case, be unreasonable or unnecessary or tend to hinder the  
            attainment of the objects specified in section 5(a)(i) and (ii) of the Act. 
 
The objects specified in 5(a)(i) and (ii) of the Act state: 
 
5.        The objects of this Act are: 
 
           (a)       to encourage: 
 

  (i)   the proper management, development and conservation of natural and artificial                       
resources, including agricultural land, natural areas, forests, minerals, water,                        
cities, towns and villages for the purpose of promoting the social and economic                        
welfare of the community and a better environment; 

  (ii)  the promotion and co-ordination of the orderly and economic use and                        
development of land. 

 
It is considered that enforcing the development standard will hinder the attainment of objectives 
under 5(a) of the Act. EA Planning puts forward that: 
The relevant objectives are satisfied by: 
 
i. Resulting in no adverse impacts to the natural shoreline; 
ii. No adverse impacts upon the visual prominence of the existing built form; 
iii. No impact upon any existing vegetation or landscaping opportunities; 
iv. No adverse impacts upon adjoining dwellings views, privacy or solar access; 
v. Maintains an existing encroachment of the FBL; and  
vi. Results in no impacts upon rock platforms or intertidal ecology.          
 
In addition to the development satisfying the objectives of the standard the proposal has additional 
positive outcomes that include:  
 
i. Significant improvement t o the architectural appearance of the dwelling viewed from the 

harbour; 
ii. Provision of greater articulation to the facade and therefore light and shadow on the northern 

elevation; 
iii. No floor area is to be added forward of the FBL. The proposal in fact reduces the floor area 

forward of the FBL through  the reinstatement of the first floor terrace area; 
iv. The balcony and shading structures are light weight and do not add to the perceived building 

mass;    
v. The balconies frame the central bay and reinforce it as a feature of the is elevation; and  
vi. The proposed treatment of the north elevation introduces practical design measures that 

improve the dwellings performance relative to heat load upon external glazing and provision 
of natural ventilation consistent with the objectives of Council’s ESD provisions within the 
DCP and the Basix objectives, even though they do not strictly apply to the application.       

 
These arguments are considered to be valid, particularly as there is no significant additional 
encroachment proposed and the appearance of the building will improve when viewed from the 
Harbour foreshore. The proposal also accords with the underlying objectives of Clause 22. 
 
Therefore, the proposal is seen to be in accordance with the objectives under 5(a) of the Act.  
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4.     Is compliance with the standard unreasonable or unnecessary in the circumstances of the   
        case? 
 
It is considered that strict compliance with this setback (FBL) development standard is 
unreasonable and unnecessary in this case for the reasons as set out above, particularly as there is no 
additional encroachment as the balcony additions proposed are generally within the envelope of the 
existing building and the proposal achieves the objectives of this clause by enhancing the external 
appearance of the building without compromising the surrounding amenity. 
 
5. Is the objection well founded? 
 
The objection advanced by the applicant that compliance with the development standard is 
unreasonable and unnecessary is well founded, as the proposed works will enhance the external 
appearance of the building as viewed from the Harbour.  It is considered that strict enforcement of 
this development standard would be unreasonable and unnecessary in this case and that granting of 
consent would be consistent with the aims and objectives set out in Clause 3 of SEPP No. 1. 
 
7.7 Other special clauses/development standards  
 
Clause 19 HFSPA: The proposal is acceptable in terms of Clause 19(2).  
 
Clause 25 Water, wastewater and stormwater: The proposal is acceptable in terms of Clause 
25(1) and (2).  
 
Clause 25D Acid Sulfate Soils: The site is within a Class 2 Acid Sulfate Soil area identified in the 
Planning NSW Acid Sulfate Soil Risk Map. Classification 2 prescribes that preliminary testing is 
required to be conducted to confirm the presence of potential or actual acid sulfate soils in 
accordance with the Acid Sulfate Soil Manual 1998 Assessment Guidelines issued by DUAP, now 
Department of Infrastructure Planning and Natural Resources. 
 
In this regard Douglas Partners were engaged to determine the probability of acid sulfate soils on 
the site. Preliminary investigation reports from Douglas Partners dated 11 August 2005 and 18 
August 2005 and well as a report from Beville Group dated 5 August 2005 indicates that acid 
sulfate soils are not present at the site.  
 
Council's Environmental Health Officer, Tonya Lego, has reviewed the above reports and provided 
the following comments: 
 

Reference is made to the abovementioned premises in relation to the Acid Sulfate Soil 
Assessment. We confirm receipt of the letter of 18th August 2005 from Douglas and Partners 
and advise the following. 
 
The Environmental Health Officer concludes that the preliminary acid sulfate soils 
assessment lodged by the applicant is acceptable. The assessment concludes that an acid 
sulfate soils management plan is not required. Therefore, consent for the proposed works 
under clause 25D is not required.   

 
As such, acid sulfate soils are not deemed to be a risk for the development and therefore acceptable 
in terms of Clause 25D.  
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8. DRAFT AMENDMENTS TO STATUTORY CONTROLS 
 
Draft State Environmental Planning Policy (Application of Development Standards) 2004 
applies  
 
Section 79C(1)(a)(ii) of the Act requires that in determining a development application, a consent 
authority is to take into consideration any draft environmental planning instrument "EPI" that is 
or has been placed on public exhibition and details of which have been notified to the consent 
authority. 
Draft State Environmental Planning Policy (Application of Development Standards) 2004 ("the 
proposed SEPP") was publicly exhibited from 10 May to 18 June 2004. In considering how much 
weight should be placed upon an exhibited draft environmental planning instrument under section 
79C of the Act one must assess how likely it is that the draft EPI will commence, in what form it is 
likely to commence and consider what effect the instrument would have if applied. 
 
The proposed SEPP received significant criticism from the development industry in submissions.  
Officers of DIPNR have advised that it will not be made in the form it was exhibited and that it will 
now be included as part of the new Integrated LEP Template. This template will be placed on public 
exhibition in late April/May 2005. Therefore, it is not known in what form the draft SEPP will be 
made. 
 
Clause 14 of the draft SEPP provides Saving and Transitional provisions. These provisions provide 
that any application submitted prior to the commencement of the proposed SEPP and within 28 
days after the commencement of the proposed SEPP is to be determined in accordance with the 
former SEPP No.1 as if the former SEPP No.1 had not been repealed by the proposed SEPP. It is 
likely that the draft SEPP, if made, will contain transitional provisions.  
 
The draft SEPP would, if it commenced in its exhibited form, require a higher threshold test in 
order for an objection against a development standard to be sustained. However, the draft policy 
should not be given determining weight in the assessment of deve lopment applications for the 
following reasons: 
 
1. The draft SEPP will not be made in the form it was exhibited 
2. It is not known whether the threshold tests contained in the exhibited SEPP will be retained 
3. It is likely that, if made, the draft SEPP will contain savings and transitional provisions.  
 
This means that objections submitted under State Environmental Planning Policy No.1 must be 
assessed under the current policy. 
 
Draft Sydney Regional Environmental Plan (Sydney Harbour Catchment) 2004 
 
This draft planning instrument is aimed at repealing several existing planning instruments including 
SREP No 23 Sydney and Middle Harbours. The draft SEPP requires the consideration of similar 
issues as SREP No 23 such as the visual impact of development upon Sydney Harbour and adjacent 
foreshore areas. 
 
The proposal will be distantly visible from Sydney Harbour and will not appear incongruous with 
surrounding development when viewed from the harbour and adjoining foreshore areas. 
Accordingly, the proposal is considered to be satisfactory with regard to the provisions of the draft 
planning instrument. 
 



Woollahra Municipal Council 
Application Assessment Panel  6 September 2005  
 

H:\Application Assessment Panel\AGENDAS\2005\sept6-05aapage.doc 19 

9. DEVELOPMENT CONTROL PLANS 
 
9.1 Numeric Compliance table - Woollahra Residential Development Control Plan 2003 
 

Site Area (587m²) Existing Proposed Control Complies 

Maximum Number of Storeys –  
Dwelling 2 2 2  YES  

Building Boundary Setbacks  
 
Rear  (south – adjoining the ROW) 
Side (west) 
 Ground Floor 
 First Floor 
Side (east) 
 Ground Floor 
  

 
 

4.2 
 

1.945m 
1.945m 

 
0.3 

 

 
 

2.0 
 

1.945m 
1.945m 

 
0.3 

 

 
Predo. Setback of 

garages fronting R.O.W  
3.5m 
3.5m 

 
1.5m 

 
 

YES 
 

NO* 
NO* 

 
NO* 

 

Setback from Significant Mature Trees approx. 1.3 approx. 1.9 3.0m NO* 

Building Footprint  
36.8% 

(216m2 ) 
38.9% 

(228m2 ) 
44% 

(258.28m2) 
YES 

Floor Space Ratio  
0.57:1 

(approx. 
338m2) 

0.6:1 
(355m2 ) 

0.55:1 
(322.8m2 ) 

NO 

Floor to Ceiling Height –  
Habitable Rooms  

Predo. 2.7m 
and greater  

Predo. 2.7m 
and greater  2.7m YES 

Solar Access to Open Space of Adjacent 
Properties (Hrs on 21 June) >50% >50% 

50% (or 35m2)  
for 2 hours YES 

Solar Access to Nth Facing Living Areas of 
Adjacent Properties (Hrs on 21 June) >3hrs. >3hrs. 3.0 hours YES 

Deep Soil Landscaping – 
Dwelling  
 
Landscaped area 359m² (61% of the site 
area)    

53.2% 
(191m²) 

53.2% 
(191m²) 

 
50% 

(179m2 ) 
 

YES 

 
 
Side and Rear Fence Height (m)  
(Western boundary) 
 
 

No fence  
 

1.6 
 

1.8 YES 

Solar Access to North-Facing Living Areas of 
Development (Hrs on 21 June) 

>3hrs. >3hrs. 3.0 hours YES 

 Car Parking Spaces – 
Dwellings 

2 2 2 YES 

* Existing non-compliance 
 
Site analysis performance criteria (Part 3) 
 
A satisfactory site analysis plan has been prepared and submitted in accordance with Part 3 of the 
Woollahra Residential Development Control Plan 2003. 
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Desired future precinct character objectives and performance criteria (Part 4) 
 
The development is considered to comply with the desired future character objectives for the 
Darling Point Precinct as set out in Part 4 of the Woollahra DCP 2003, as the proposed works will 
not be readily visible from the street and the majority of works are within the profile of the existing 
building. The appearance and scale of the building work proposed will maintain the continuity of 
the building form and roofline in accordance with the objective. The proposal is therefore 
considered acceptable in the context of the site and locality. 
 
There is no interference to vistas of the Harbour from adjoining public space nor impact on views of 
the Darling Point skyline as required by Performance Criteria C 4.1.17 of Part 4.1 of the WRDCP. 
 
The work is sympathetic to the surrounding environs and therefore accords with the objectives of 
the precinct controls for properties within the Darling Point Precinct in Part 4.1 of the WRDCP. 
Streetscape performance criteria (Section 5.1) 
 
The subject site does not contribute to the existing streetscape. The proposed alterations and 
additions, including the garage, will not be visible from New Beach Road and is therefore satisfies  
the objectives of P 5.1 of the DCP. 
 
Building size and location performance criteria (Section 5.2) 
 
Building Footprint 
 
A maximum building footprint equivalent to 44% of the site area applies to this proposal.  The 
building footprint will be increased slightly from the existing amount of 36.8% to 38.9%.   This 
increase is only minor, equating to about 12m², which is considered acceptable and the bulk of the 
works remain within the footprint of the existing building. 
 
Floor Space Ratio 
 
In regard to the floor space ratio control, a maximum FSR of 0.55:1 is required under Performance 
Criteria C5.2.9 for this site. The proposal, as shown in the above table, will increase the FSR from 
an existing non-complying amount of 0.57:1 (338m²) to 0.6:1 (355m²). The resultant floor space 
ratio, equating to about 17m², is not inconsistent with that of other development in this area. Given 
the extra floor area will not contribute significantly to the visible bulk of the building nor impacting 
on views or the surrounding amenity, it is considered that the proposal still achieves the objectives 
of the FSR control. 
 
Building Setbacks 
 
The subject site and in particular the attached garage does not contribute to the existing streetscape.   
The proposed setback of the garage from the right of way (ROW) will conform to the existing 
garage at No 82 New Beach Road and therefore considered acceptable.  
 
The proposed side boundary setbacks do not comply with Council's numerical requirements as 
demonstrated in the compliance table. While this is so, the proposed setbacks are considered 
acceptable for the following reasons: 
 
• Setbacks are identical to those of the existing building 
• Privacy is not an issue with windows along the western elevation (first floor) being treated to 

preserve the existing privacy of No 82 New Beach Road.   
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• Solar access of adjoining properties will be maintained in accordance with Council’s RDCP 
requirements. 

 
The reduced setback is consistent with side setbacks of surrounding development and satisfies the 
objectives of the building setback standards contained within RDCP 2003.  It is considered that 
requiring the first floor to be setback in accordance with the RDCP would not result in substantial 
benefits for neighbours. 
 
The proposed ancillary structures (pergola, entry gate and entry porch structure) along the western 
boundary with a maximum height of 3.4m (control 3.6m) is compliant with C 5.2.4 of the DCP 
2003.   
 
Setback from tree 
 
Performance criteria C5.2.1 requires setbacks to preserve existing mature trees, with buildings 
located at least 3m form the base of trees to minimise root damage.   
 
Concern were raised by Council’s Tree Officer that the proposed garage (northern wall) will be 
located approximately 0.9m away from the even closer than the existing garage wall which is 
approximately 1.3m away from the tree. As a consequence the applicant has modified the proposal 
and introduced a column and beam construction (refer to facsimile DA 13 dated 11/07/05 from 
SJB Architects) to the eastern garage wall. This will ensure the impact on the tree’s root system 
will be kept to a minimum.      
 
Council's Tree Officer has raised no objection to the proposal subject to appropriate conditions and 
an advising being imposed ensuring the protection of the tree. Therefore no additional impact is 
envisaged. 
 
Solar Access 
 
In regard to Performance criteria C5.2.14 of the DCP, which requires north-facing windows to 
habitable rooms of adjoining dwellings to not have sunlight reduced to less than 3 hours between 
9:00a.m. and 3:00p.m. in mid-winter, the proposal is compliant. As for the solar access afforded to 
the eastern elevation of No 82 New Beach Road, the proposal will ensure that the existing 
overshadowing will not be significantly reduced and that No 82 will continue to receive in excess of 
three (3) hours of solar access between 9am and 3pm in mid winter.  
 
In regard to Performance Criteria C5.2.13of the DCP, which requires that sunlight be provided to at 
least 50% of the main ground level private open space of adjacent properties for a minimum of two 
hours between 9am and 3pm on 21 June, the proposal is compliant. 
 
In this regard, the proposed development is appropriate from a solar access perspective. 
 
Other Issues 
 
The floor to ceiling height of the bedroom 3 (first floor) is marginally below the required 2.7m, 
however is a continuation of the existing level, and no planning objection is raised.  
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Open space and landscaping performance criteria (Section 5.3) 
 
The proposal generally complies with the objectives and numerical requirements in Part 5.3 of the 
WRDCP. There is no overall change to the amount of ground level open space given that the 
majority of proposed works (sited behind the garage) is within the existing building envelope. The 
proposal does not alter the provision of soft landscaping on the site. 
 
Fences and walls performance criteria (Section 5.4) 
 
The proposed side boundary fence (1.6m) is considered to be acceptable in respect to Part 5.4 of the 
WRDCP. 
 
Views performance criteria (Section 5.5) 
 
There are no significant views currently enjoyed by surrounding development that will affected as a 
result of the proposed works. The proposal therefore satisfies the provisions of Part 5.5 of Council’s 
RDCP 2003. 
 
Energy efficiency performance criteria (Section 5.6) 
 
The proposal with its northern orientation is considered to be acceptable in respect to Part 5.6 of the 
WRDCP. 
 
Stormwater management performance criteria (Section 5.7) 
 
Stormwater from the proposed addition will be required to connect into the existing system. (See 
Condition No. 24)  Accordingly, the proposal is acceptable in respect to Part 5.7 of the WRDCP. 
 
Acoustic and visual privacy performance criteria (Section 5.8) 
 
The primary objective of Part 5.8 of the DCP is to ensure adequate acoustic and visual privacy is 
maintained for both occupants and neighbours. 
The proposal has been designed to prevent overlooking of No 82 New Beach Road to the west of 
the subject site, by incorporating fixed timber batten screening to the western windows (first floor). 
The application also incorporates timber batten screens above the proposed masonry fence at the 
entry of the subject dwelling.     
 
Therefore the proposal is seen to be satisfactory in respect to Section 5.8 of the WRDCP. 
 
Car parking and driveways performance criteria (Section 5.9) 
 
The application involves an extension to the existing garage to allow accommodation for two 
vehicles with adequate storage. The subject site does not contribute to the existing streetscape. The 
proposed garage will not be visible from New Beach Road and therefore will not dominate the 
streetscape nor detract from the appearance of the development in accordance with O 5.9.3 of the 
DCP.   
 
Two car spaces are permitted under Performance criteria C5.9.5 of the DCP.  A condition is 
included in the recommendation to require the driveway access to comply with AS 2890.1 - Off-
Street Car Parking, in accordance with Performance criteria C5.9.15. (See Condition No. 41) 
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Therefore, in terms of Section 5.9, the proposal is satisfactory. 
 
Site facilities performance criteria (Section 5.10) 
 
The proposal is satisfactory in terms of Part 5.10 in regard to the provision of site facilities under 
the WRDCP. 
 
Harbour foreshore development performance criteria (Section 5.11) 
 
The site is located within the Harbour Foreshore Scenic Protection Area.  The development works 
proposed comply with the objectives of Section 5.11 as the scenic quality of the Harbour is 
maintained given that the height of existing roofline will not be altered, and there is no interference 
with public access to the Harbour and its foreshore environs. 
 
Consequently, in terms of Section 5.11, the proposal is acceptable. 
 
Access and mobility performance criteria (Section 5.13) 
 
The proposal maintains separate pedestrian and vehicular access to the site.  The provisions of Part 
5.9 of the Woollahra Residential DCP 2003 are designed to ensure adequate pedestrian access.  The 
proposal is considered to be satisfactory in this regard. 
 
9.2 DCP for off-street car parking provision and servicing facilities 
 
The application provides accommodation for two vehicles, which is in accordance with the DCP 
requirement for single residential dwellings.  The proposed double garage is considered satisfactory 
in terms of this DCP while the internal dimensions and entrance width of the proposed garage are 
also satisfactory. The driveway design is required to comply with AS2890.1, which has been 
addressed by condition in the recommendation. (See Condition No. 41) 
 
9.3 Woollahra Access  
 
The proposal is for a Class 1 building.  The Access DCP encourages, rather than requires, visitor 
access for older people or people with a disability.  Access has not been provided throughout this 
proposal as many parts of the built structures on the site are only accessible by stairways, however, 
this is considered acceptable under the provisions of the DCP.  
 
9.4 DCP for SREP 23 - Sydney and Middle Harbour  
 
Assessment under the development control plan for SREP 23 is as per the SREP 23, being that the 
proposed development will not have an adverse impact on the Harbour. 

10. APPLICABLE REGULATIONS 
 
Clause 92 of the EPA Regulation 2000 requires that Council take into consideration Australian 
Standard AS 2601 - 1991: The demolition of structures, as in force at 1 July 1993.  This 
requirement is addressed by Condition No. 36.       

11. THE LIKELY IMPACTS OF THE PROPOSAL 
 
All likely impacts of the proposal have been assessed elsewhere in this report. 
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12. THE SUITABILITY OF THE SITE 
 

The suitability of the site for this proposal has been demonstrated in the previous sections of this 
report. 

13. SUBMISSIONS 
 
The proposal was advertised and notified in accordance with Council’s Advertising and 
Notifications DCP. Submissions were received from: 
 
1. Design Collabrative on behalf of Mr and Mrs Meagher from No 82 New Beach Road, 

Darling Point. Mr A Meagher also submitted a separate submission on the 19 April 
2005. 

2. WJ Mirow (Chairman) from Yuruga Home Units Pty Limited  - 67 Yarranabbe Road, 
Darling Point. 

3. R A Field from No 80 New Beach Road, Darling Point. 
 
The first revision dated 04/05/2005 was also advertised and notified in accordance with Council’s 
Advertising and Notifications DCP. All but one of the original objectors responded to the revised 
scheme. As a consequence, the applicant in an attempt to address the objectors concern submitted a 
further revision-dated 15/06/2005, which is the subject of this report.   
 
The objectors raised the following issues: 
 
§ The height of the proposed masonry boundary wall (3.6m) is considered excessive.  
 
Comment: The height of the solid masonry boundary wall along the western boundary has been 
reduced from 3.6m to 1.6m.  
 
The applicant offered the following comments: 
 

We have amended the West elevation as per the attached drawings so as to reduce the height of 
the solid masonry wall at the entry of the house from 3.6 metres to 1.6 metres. In addition, to 
ensure that there is a degree of privacy at the entry of the dwelling we have added above this 
masonry wall timber batten screens. Please note that in accordance with the neighbours request 
the finish face of the wall has been noted to match the finish of the main house, this being 
rendered and painted.    

 
§ The metal roof is considered unsightly and industrial looking. The roof is not in keeping with 

surrounding buildings and the surface of the metal will be reflective and be a source of glare 
affecting our amenity and outlook from our apartments.  

 
Comment: The proposed development although introducing contemporary materials is considered 
to respect the character of the locality, which contains a varied and complimentary range of building 
forms and styles.    
 
The applicant offered the following comments: 
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In respect to this objection we would simply like to note that the proposed finish to the roof of 
the dwelling is pre-weathered zinc. This is a natural material and has a non-reflective finish. 
Further, zinc is a highly finished and crafted material and is not an industrial finish. The 
material finish is characteristic of a harbour side location and can be seen to adorn many 
heritage buildings around Sydney Harbour.   

 
§ The height of the pergola structure (3.6m) is considered excessive  
 
Comment: This issue has been dealt with previously within this report. Refer to Part 9 - Building 
size and location performance criteria.   
 
§ The height of the proposed garage (4.6m) is considered excessive. 
 
Comment: In response to the overall height of the garage the applicant has offered the following 
comments: 
 

We have asked for additional head height to that which would normally be required so as to 
respond to two personal requirements of the Bevilles. 
 
Firstly, so that a four wheel drive with roof racks can enter the garage unencumbered, and 
secondly so as to allow for the storage above parked cars for ski’s snow boards, and 
watercraft (kayak etc). 
Given the overall height of the garage is not dissimilar to the overall height of our adjoining 
neighbours garage and rear deck area we do not think that this is an unreasonable request. 
 
Further we have endeavored to make the garage as low as possible by using a concrete roof 
slab to keep the structure as thin as possible. The impact that this height has on the adjoining 
property is minimal as can be seen in the shadow diagrams as lodged with the Development 
Application. 
 

Although the reasons put forward by the applicant are not necessarily relevant matters considered 
under s79C of the Environmental Planning and Assessment Act, the absence of any impacts to the 
adjoining property, as demonstrated below, means the proposed garage height of 4.6m is considered 
reasonable. 

 
• The proposal will not result in any unreasonable sense of enclosure.   
• The scale and bulk of the garage is compatible with that of surrounding development in 

particular the garage to No 82 New Beach Road. 
• The proposed height of the garage will not result in any unreasonable adverse impacts 

on the adjoining property in regard to view loss, overshadowing or privacy.  
 
This issue has also been discussed under - Part 9 - Building size and location performance 
criteria.   

 
The replacement application, dated 15/06/05 (as defined by Clause 90 of the Environmental 
Planning and Assessment Regulation 2000) was not renotified under clause 5.1 of the DCP because, 
having considered clause 9 of the DCP, the replacement application is substantially the same 
development as the original proposal and considered to have no greater environmental impact upon 
neighbours. Despite this, the neighbours were informed verbally of the latest set of changes made to 
the plans.  
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14. CONCLUSION - THE PUBLIC INTEREST 
 
The proposal is acceptable against the relevant considerations under s79C and would be in the 
public interest. 
 
15. RECOMMENDATION: Pursuant to Section 80(1) of the Environmental Planning and 

Assessment Act, 1979  
 

THAT the Council, as the consent authority, is of the opinion that the objections under State 
Environmental Planning Policy No 1 – Development Standards to the 6.5 metres height and FSBL  
development standards under clause 12 & clause 22 – Woollahra Local Environmental Plan 1995 
are well founded. The Council is also of the opinion that strict compliance with the development 
standards is unreasonable and unnecessary in the circumstances of this case as the development will 
not impact on views, not create additional overshadowing at noon on the winter solstice, maintain 
the visual appearance of the building as viewed from the Harbour and will achieve the objectives of 
the height and FSBL standards. 

 
AND 

 
THAT the Council, as the consent authority, being satisfied that the objections under SEPP No. 1 
are well founded and also being of the opinion that the granting of consent to Development 
Application No. 623/2004 is consistent with the aims of the Policy, grant development consent to 
DA No. 623/2004 for alterations and additions on land at 81 New Beach Road Darling Point, 
subject to the following conditions: 
 
1. Approved Plans  
 

The development must be carried out in accordance with plans numbered DA04E, 05E, 06D, 
07C, 08C, 09E & 10C dated 29/04/05 & facsimile DA 13, dated 11/07/05, drawn by SJB 
Architects, all of which carry a Council stamp “Approved DA Plans” and the signature of a 
Council officer, except where amended by the following conditions. 
 

2. Waterways condition 
 
 The works are to be carried out so that: 
 

(a) No materials are eroded, or likely to be eroded, are deposited, or likely to be deposited, 
on the bed or shore or into the waters of Sydney Harbour; and 

 (b) No materials are likely to be carried by natural forces to the bed, shore or waters of 
Sydney Harbour. 

 
3. Waterways condition 
 

Any material that does enter the waters of Sydney Harbour must be removed immediately. 
 

4. Waterways condition 
 
In relation to the above, best practice methods shall be adopted for the on-site control of 
runoff, sediment and other pollutants during, and post, construction. 
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Methods shall be in accordance with the relevant specifications and standards contained in the 
manual Managing Urban Stormwater – Soils & Construction issued by the NSW Department 
of Housing in 1998 and any other relevant Council requirements. 

 
5. Waterways condition 
 

The erosion, sediment and pollution controls sha ll be installed and stabilised before 
commencement of site works.  This does not include the works associated with the 
construction of the appropriate controls. 

 
6. Waterways condition 
 

The erosion, sediment and pollution control system is to be effectively maintained at or above 
design capacity for the duration of the works and until such time as all ground disturbed by 
the works has been stabilised and rehabilitated so that it no longer acts as a source of 
sediment. 

 
7. Waterways condition 
 

Any material that is to be stockpiled on site is to be stabilised to prevent erosion or dispersal 
of the material into the adjacent waterway. 

 
8. Waterways condition 
 

The intertidal area is to be fully protected for the duration of the works. 
 

9. Waterways condition 
 

Landscaping is to include the use of locally indigenous species, which represent the original 
plant communities that would have been found along the shoreline in the vicinity of the 
subject land, suitable indigenous replacements for the locality can be found on the website 
www.sydneyharbour.nsw.gov.au. 

 
10. Waterways condition 
 

No works are to be undertaken on land owned by the NSW Maritime (ie below MHWM) 
without the relevant approvals being granted by NSW Maritime.  
 

11. Requirement for a Construction Certificate 
 

In accordance with the provisions of Section 81A of the Environmental Planning and 
Assessment Act 1979, the erection of the building must not be commenced until: 

 
(a) detailed plans and specifications of the building have been endorsed with a Construction 

Certificate by: 
 

(i) Council; or 
(ii) an accredited certifier; and 
 

(b) a principal certifying authority (PCA) has been appointed and the Council has been 
notified in writing of the appointment, and 
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(c) at least two days notice, in writing, has been given to Council of the intention to 
commence work. 

 
12. Materials 
 

Details of the colour, texture and substance of all external materials must be submitted to 
Council or the accredited certifier prior to the issue of a Construction Certificate and are to be 
to the satisfaction of an authorised Council assessment officer or the accredited certifier.  
 

13. Structural adequacy 
 

A statement from a qualified practising Structural Engineer, certifying to the adequacy of the 
existing structural members, walls and footings to support the additional loads imposed by the 
proposed development, must be submitted with the Construction Certificate application. 

 
This condition is imposed to ensure the structural integrity of the proposed building work. 
 

14. Structural details 
 

Structural engineering details and design calculations, prepared and certified by a qualified 
practising Structural Engineer, must be submitted with Construction Certificate application, 
for all reinforced concrete work, structural steel work, retaining walls, brick fences, shoring 
and underpinning, isolated piers, chimneys, parapets and other structural members. 

 
This condition is imposed to ensure the structural integrity of the proposed building work. 

 
15. Demolition, excavation and construction hours  
 

Demolition, excavation and construction work must not take place outside the hours of 
7.00am to 5.30pm Monday to Friday and 7.00am to 1.00pm Saturday.  No work and no 
deliveries are to take place on Sundays and public holidays.   Noise from construction 
activities associated with the development must comply with the guidelines contained in the 
NSW EPA Environmental Noise Control Manual Chapter 171. 

 
16. Levels 
 

For the purpose of indicating relative levels in terms of Australian Height Datum and 
boundary clearances, and to ensure that building construction complies with the development 
consent, survey certificates must be provided to the PCA in respect of the building/s layout 
and ground floor level/s prior to pouring of concrete or laying of timber floor boards. 

 
17. Building Inspections  
 

The Applicant, Owner and Builder, jointly and severally, must ensure that they call their 
Principal Certifying Authority ("the PCA") to carry out such critical phase building 
inspections required by the PCA, the PCA Service Agreement and that the PCA is satisfied 
with the level of compliance achieved before the Builder proceeds to the next phase of 
construction.  Ample notice of required inspections must be given to the PCA in accordance 
with the PCA Service Agreement. The Applicant, Owner and Builder must comply with the 
PCA Service Agreement (Service Contract) and any lawful direction given by the Principal 
Certifying Authority. 
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Note: It is the responsibility of the PCA to ensure that critical phase building inspections are 
undertaken in accordance with a PCA Service Agreement and issue to the Applicant, Owner 
and Builder appropriate Notice under Section 109L of the Environmental Planning & 
Assessment Act 1979 ("the Act") where any breach of this consent occurs.  Failure of the 
PCA to issue such notice may result in Council taking action under Section 109V of the Act.  
Failure of the Applicant, Owner and Builder to comply with a PCA Service Agreement and 
comply with lawful directions of the PCA under this condition may result in Council issuing 
fines, notices, orders and commencing legal proceedings.  Council will only enter into PCA 
Agreements with the Owner of the land being developed.  Council, if appointed as the PCA, 
will report to the owner of the land being developed.  
 

18. Occupation Certificate (section 109M of the Act) 
 

A person must not commence occupation or use of the whole or any part of a new building 
(within the meaning of section 109H (4) of the Act) unless an occupation certificate has been 
issued in relation to the building or part. 
Note : new building includes an altered portion of, or an extension to, an existing building. 
Note : In circumstance where the works do not relate to occupation the required occupation certificate 
is essentially a certificate of completion of the approved work. 

 
19. Landscaping Plan  
 

A landscape plan, prepared by a qualified Landscape Architect or Landscape Consultant, to a 
scale of 1:100 or 1:200, conforming to Council's Landscaping Code and all other relevant 
conditions of this Consent, must be submitted to Council or the accredited certifier for 
approval with or before the application for a Construction Certificate. If submitted to Council, 
four weeks should be allowed for this assessment. 
The Plan must include the location of all proposed and existing planting delineating existing 
trees to be retained, removed or transplanted.  The Plan must include a detailed planting 
schedule, which includes species listed by botanical and common names, quantities of each 
species, pot sizes, and the estimated size of the plant at maturity. 
 

20. Existing trees which must be retained  
 

Approval is NOT granted for the removal of the following trees, which Council has 
determined to be significant landscape elements. Where indicated a Tree Preservation Bond is 
required to be lodged with Council. The Bond has been applied in accordance with Council’s 
policy regarding the bonding of trees on or adjacent development sites, where an assessment 
has determined that the proposed development may impact on the preservation of the 
following trees.  

 
 Trees on Private Property 
  

Council 
Reference No: 

Species Location Dimension 
(Metres) 
 

1 Liriodendron tulipiferum 
Tulip Tree  

East boundary – Standing on No 80 New 
Beach Rd 

10 x 12 

 
The Construction Certificate plans must include reference to the retention of the above 
mentioned trees and identify the trees by Councils reference number (Ref No: 1) and 
colour or shade them in the colour green for trees to be retained and yellow for trees to 
be transplanted. 
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21. Trees which may be removed  
 

This consent includes approval under Council’s Tree Preservation Order to remove the 
following trees:  

 
Council 
Reference No: 
 

Species Location Dimension (Metres) 
 

2 Cordyline sp. Grass Tree  Side – West boundary 7 x 2 
 

The Construction Certificate plans must include reference to the removal of the above 
mentioned trees and identify the trees by Council’s reference number (Council Ref No: 
2) and colour or shade them in the colour red. 

 
22. Hand excavation within tree root zones  
  

To prevent compaction within the root zone, excavation undertaken within the specified 
radius of the trunks of the following trees must be hand dug.  Any root pruning must be 
undertaken by hand along the perimeter line of such works by an experienced Tree Surgeon-
Arborist with a minimum qualification of a Certificate in Arboriculture or other equivalent 
qualification acceptable to Council’s Landscape Assessment Officer.   

 
Beyond this radius, mechanical excavation is permitted, when root pruning by hand along the 
perimeter line of such works is completed. 

 
Council 
Reference No: 

Species Location Radius from 
Trunk(Metres) 
 

1 Liriodendron tulipiferum 
Tulip Tree  

East boundary – Standing on No 
80 New Beach Rd 

4 metres 

23. Footings in the vicinity of trees  
 

To ensure the preservation of retained trees, NO APPROVAL is granted for severing of 
significant tree roots.  Footings for any structures constructed within the area, defined by the 
canopy driplines of the following trees, shall be constructed using an isolated pier and beam 
construction method, to bridge any existing roots exceeding 100mm, where excavation 
identifies roots exceeding this diameter. The piers shall be located such that no roots of a 
diameter greater than 100mm shall be severed. 

 
Approval is granted for the root pruning of all roots of a diameter less than 100mm, subject to 
all pruning works being undertaken by an experienced Tree Surgeon-Arborist with a 
minimum qualification of a Certificate in Arboriculture or other equivalent qualification 
acceptable to Council.   
  

Council 
Reference No: 

Species Location Dimension 
(Metres) 
 

1 Liriodendron tulipiferum 
Tulip Tree  

East boundary – Standing on No 80 New 
Beach Rd 

10 x 12 
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24. Connection to existing drainage system 
 

Stormwater run-off from the proposed additions to drain to the exis ting stormwater drainage 
system.  
 
The existing stormwater drainage pipes on the property must be checked and certified by a 
practising hydraulic engineer to ensure that all existing stormwater pipes are in good 
condition and are operating satisfactorily. Certification and a plan showing pipe locations and 
diameters must be submitted to Council or the accredited certifier prior to the final building 
inspection. 
 
Note: connection of stormwater run-off to the Sydney Water sewer system is not permitted.  
 
If the existing stormwater pipes are not in good condition and/or not operating satisfactorily, 
the existing drainage system must be upgraded. Certification and a plan showing pipe 
locations and diameters of the upgraded system must be submitted to Council or the 
accredited certifier prior to the final building inspection. 
 
Stormwater disposal is to comply with the requirements and conditions as set out in Council’s 
Draft Stormwater Development Control and Local Approvals Policy. 
 

25. Wet areas 
 

All floors of wet areas are to be constructed and finished so as to be impervious to water and 
graded to a sufficient number of floor drains. 
 

26. Long Service Levy Payment  
 

A Long Service Levy under Section 34 of the Building & Construction Industry Long Service 
Payment Act , 1986, must be paid and proof of payment provided prior to the issue of a 
Construction Certificate. 
 
The Levy can be paid directly to the Long Services Payments Corporation or to Council. 
 

27. Erosion and sediment control  
 

An erosion and sediment control plan, designed in accordance with the SSROC Soil and 
Water Management Brochures titled “Do it Right on Site” and the current version of the NSW 
Landcom publication “Managing Urban Stormwater: Soils and Construction” (The Blue 
Book), must be prepared to show erosion and sediment control measures which are to be 
installed. The Plan must be submitted to Council or the accredited certifier for approval before 
commencement of excavation or construction work. 
 

28. Sediment removal from vehicle wheels 
 

A vehicle wheel wash, cattle grid, wheel shaker or other appropriate device, must be installed 
to prevent mud and dirt leaving the site and being deposited on the street. 
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29. Stockpiles 
 

Stockpiles of topsoil, sand, aggregate, soil or other material must not be located on any 
drainage line or easement, natural watercourse, footpath or roadway, or within the dripline of 
any Street Tree. Stockpiles within the construction site must be protected with adequate 
sediment controls, in accordance with Council’s Code for Sediment Control. 
 

30. Location of building operations  
 

Building operations such as brick cutting, washing tools or brushes and mixing mortar must 
not take place on public roadways or footways or in any other location which could lead to the 
discharge of materials into the stormwater drainage system. 

 
Footpaths, gutters and roadways must be swept regularly to keep them free from sediment. 

 
31. Temporary disposal of roof water 
 

Stormwater from any roof areas must be linked, via a temporary downpipe, to a Council 
approved stormwater disposal system immediately upon completion of the roof installation.  
 

32. Disposal of site water during construction  
 

The disposal of site water (includes groundwater, seepage, dewatering and stormwater trapped 
in excavations) must be in accordance with the requirements contained within Council’s 
“Stormwater Development Control Plan and Local Approvals Policy”. Disposal of site 
water to Council’s stormwater system is not permitted. The applicant is advised to liase 
with Sydney Water regarding a Trade Waste Agreement. 
 

33. Water conservation 
 

Water saving showerheads must be fitted to all showers within the development to reduce 
water consumption and promote energy efficiency. 

 
34. Energy efficiency 
 

The development must be designed and constructed so that each dwelling achieves a 
performance rating of 3.5 stars (NatHERS or equivalent).  A NatHERS certificate, or 
equivalent, is to be submitted by an accredited NatHERS assessor.  (A list of accredited 
assessors is available from Council’s Customer Services Counter or from the Sustainable 
Energy Development Authority). 
 

35. Standard for demolition 
 

All demolition work must be undertaken in accordance with the provisions of Australian 
Standard AS2601-2001: The Demolition of Structures. 
 

36. Site fencing 
 

The site must be appropriately secured and fenced to the satisfaction of Council during 
demolition, excavation and construction work to ensure there are no unacceptable impacts on 
the amenity of adjoining properties. Permits for hoardings and or scaffolding on Council land 
must be obtained and clearly displayed on site. 
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37. Damage security deposit   
 

A security deposit of $ 14,000 for the cost of making good any damage to Council property 
caused as a consequence of the construction work, plus an administration fee of $154.00, must 
be paid to Council prior to the issue of the Construction Certificate.  The security deposit, 
which may be in the form of a bank guarantee, has been calculated in accordance with the 
following schedule. 

 
Estimated cost of work      Deposit 
 
Works up to $50,000      $2,000  
Works in excess of $50,000 & up to $100,000  $4,000 
Works in excess of $100,000     $4,000+$200/$10,000 estimated  
 cost>$100,000 

 
Council may use all or part of the Damage Security Deposit to complete damage restoration 
works if they do not meet Council’s requirements. 

 
38. Storage of materials and plant on Council’s footpath 
 

Building, excavation or demolition materials and plant must not be stored on Council’s 
footpath and/or roadway unless prior written approval has been obtained from Council’s 
Development Engineer. 

 
39. Repair of Damaged Infrastructure  
 

If Council’s infrastructure is damaged during the course of works, Council’s Development 
Engineer must be notified and necessary repairs must be undertaken within the time stipulated 
by Council, to Council’s specifications, and at no cost to Council. Works generally must be in 
accordance with the relevant clauses of the current edition of AUS-SPEC. 
 
If work is not undertaken to the satisfaction of the Development Engineer with regard to time 
or quality, Council may carry out remedial works and deduct the cost from the Damage 
Security Deposit.   
 

40. Vehicular access and garaging 
 

The proposed garage, driveways and access ramps must be designed to comply with 
Australian Standard AS 2890.1 – “Off-Street car parking.”  
 

41. Lighting 
 

Any lighting on the site must be designed so as not to cause nuisance to other residences in 
the area or to motorists on nearby roads and to ensure no adverse impact on the amenity of the 
surrounding area by light overspill.  All lighting must comply with the Australian Standard 
AS4282: 1997 Control of the Obtrusive Effects of Outdoor Lighting. 
 

42. Compliance with Building Code of Australia 
 

(a) All building work must be carried out in accordance with the provisions of the Building 
Code of Australia. 
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(b) This condition does not apply to the extent to which an exemption is in force under 

Clause 187 or 188, of the Environmental Planning and Assessment Regulation 2000, 
subject to the terms of any condition or requirement referred to in Clause 187 (6) or 188 
(4) of the Regulation. 

 
43. Residential building work 
 

(a) Building work that involves residential building work (within the meaning of the Home 
Building Act 1989) must not be carried out unless the principal certifying authority 
(PCA) for the development to which the work relates: 

 
• in the case of work to be done by a licensee under that Act: 
 

(i) has been informed in writing of the licensee's name and contractor license 
number; and 

(ii) is satisfied that the licensee has complied with the requirements of Part 6 of that 
Act; or 

 
• in the case of work to be done by any other person: 
 

(iii) has been informed in writing of the person's name and owner-builder permit 
number; or 

(iv) has been given a declaration, signed by the owner of the land, that states that the 
reasonable market cost of the labour and materials involved in the work is less 
than the amount prescribed for the purposes of the definition of owner-builder 
work in Section 29 of that Act, 

 
and is given appropriate information and declarations under paragraphs (a) and (b) 
whenever arrangements for the doing of the work are changed in such a manner as to 
render out of date any information or declaration previously given under either of those 
paragraphs. 

 
Note:The amount referred to in paragraph (a) (iv) above is prescribed by regulations under the 

Home Building Act 1989.  As at the date on which this Regulation was Gazetted, that 
amount was $5,000.  As those regulations are amended from time to time, so that 
amount may vary. 

 
(b) A certificate purporting to be issued by an approved insurer under Part 6 of the Home 

Building Act 1989 that states that a person is the holder of an insurance policy issued for 
the purposes of that Part is, for the purposes of this clause, sufficient evidence that the 
person has complied with the requirements of that Part. 

 
44. Excavations and backfilling 
 

(a) All excavations and backfilling associated with the erection or demolition of a building 
must be executed safely and in accordance with appropriate professiona l standards. 

 
(b) All excavations associated with the erection or demolition of a building must be 

properly guarded and protected to prevent them from being dangerous to life or 
property. 
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45. Retaining walls and drainage 
 

If the soil conditions require it: 
 

(a) retaining walls associated with the erection or demolition of a building or other 
approved methods of preventing movement of the soil must be provided; and 

 
(b) adequate provision must be made for drainage. 

 
46. Support for neighbouring buildings 
 

(a) If an excavation associated with the erection or demolition of a building extends below 
the level of the base of the footings of a building on an adjoining allotment of land, the 
person causing the excavation to be made: 

 
(i) must preserve and protect the building from damage; and 
(ii) if necessary, must underpin and support the building in an approved manner; and 
(iii) must, at least 7 days before excavating below the level of the base of the footings 

of a building on an adjoining allotment of land, give notice of intention to do so to 
the owner of the adjoining allotment of land and furnish particulars of the 
excavation to the owner of the building being erected or demolished. 

 
(b) The owner of the adjoining allotment of land is not liable for any part of the cost of 

work carried out for the purposes of this condition, whether carried out on the allotment 
of land being excavated or on the adjoining allotment of land. 

 
(c) In this condition, allotment of land includes a public road and any other public place. 
 

47. Protection of public places 
 

(a) If the work involved in the erection or demolition of a building: 
 

(i) is likely to cause pedestrian or vehicular traffic on a public place to be obstructed 
or rendered inconvenient, or 

(ii) building involves the enclosure of a public place; 
 

a hoarding or fence must be erected between the work site and the public place. 
  

(b) If necessary, an awning must be erected, sufficient to prevent any substance from, or in 
connection with, the work falling into the public place. 

 
(c) The work site must be kept lit between sunset and sunrise if it is likely to be hazardous 

to persons in the public place. 
 

(d) Any such hoarding, fence or awning must be removed when the work has been 
completed. 

 
Note:  Prior to the erection of any hoarding, fence or the like on any footpath or other property 
owned or controlled by Council, permission must be sought and obtained from Council and 
the prescribed rental fee paid.   
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48. Signs to be erected on building and demolition sites 
 

(a) A sign must be erected in a prominent position on any work site on which work 
involved in the erection or demolition of a building is being carried out : 

 
(i) stating that unauthorised entry to the work site is prohibited; and 
(ii) showing the name of the person in charge of the work site and a telephone number 

at which that person may be contacted outside working hours. 
 

(b) Any such sign must be removed when the work has been completed. 
 

(c) This clause does not apply to: 
 

(i) building work carried out inside an existing building; or  
(ii) building work carried out on premises that must be occupied continuously (both 

during and outside working hours) while the work is being carried out. 
 

49. Toilet facilities 
 

(a) Toilet facilities must be provided, at or in the vicinity of the work site on which work 
involved in the erection or demolition of a building is being carried out, at the rate of 
one toilet for every 20 persons or part of 20 persons employed at the site. 

 
(b) Each toilet provided: 

 
(a) must be a standard flushing toilet; and 

 
(b) must be connected: 

 
(i) to a public sewer; or 
(ii) if connection to a public sewer is not practicable, to an accredited sewage 

management facility approved by the Council; or 
(iii) if connection to a public sewer or an accredited sewage management facility 

is not practicable, to some other sewage management facility approved by 
the Council. 

 
(c) The provision of toilet facilities in accordance with this clause must be completed 

before any other work is commenced. 
 

(d) In this condition: 
 

accredited sewage management facility means a sewage management facility to which 
Division 4A of Part 3 of the Local Government (Approvals) Regulation 1993 applies, being a 
sewage management facility that is installed or constructed to a design or plan the subject of a 
certificate of accreditation referred to in Clause 95B of the Regulation. 
 
approved by the Council means the subject of an approval in force under Division 1 of Part 3 
of the Local Government (Approvals) Regulation 1993. 

 
public sewer has the same meaning as it has in the Local Government (Approvals) Regulation 
1993. 
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sewage management facility has the same meaning as it has in the Local Government 
(Approvals) Regulation 1993. 

 
50. Residential building work over $12,000 in value  
 

Council must be provided with the following information prior to the commencement of any 
works; 

 
(a) the proposed builder's details (in writing); and 
(b) proof of payment of the required insurance premium pursuant to Part 6 of the Home 

Building Act 1989. 
 
Mr G Fotis         Mr R Keys  
SENIOR ASSESSMENT OFFICER    TEAM LEADER 
 
 
ADVISINGS 
 
1. Application for a Construction Certificate 
 

The required Application for a Construction Certificate may be lodged with Council.  
Alternatively, you may apply to an accredited private certifier for a Construction Certificate. 
 
WARNING:  Failure to obtain a Construction Certificate prior to the 
commencement of any building work is a serious breach of Section 81A(2) of the 
Environmental Planning & Assessment Act 1979.  It is also a criminal offence which 
attracts substantial penalties and may also result in action in the Land and 
Environment Court and orders for demolition. 

 
2. Occupational Health and Safety 
 

All site works must comply with the occupational health and safety requirements of the NSW 
WorkCover Authority. 
 

3. Hazardous Material Management (to be included in all Development Consents) 
 

"Builders are advised to obtain a copy of the EPA publication Solutions to Pollution for 
Builders which provides environmental information including hazardous material 
management. The EPA can be contacted by phone on 131 555 or at www.epa.nsw.gov.au " 
 

4. Hazardous waste removal  
 

Hazardous or intractable wastes arising from the demolition process must be removed and 
disposed of in accordance with the requirements of WorkCover and the EPA, and in 
accordance with the provisions of: 
• New South Wales Occupational Health and Safety Act, 1983; 
• New South Wales Construction Safety Act, 1912; Regulation 84A-J Construction Work 

Involving Asbestos or Asbestos Cement 1983; 
• The Occupational Health and Safety (Hazardous Substances) Regulation 1996; 
• The Occupational Health and Safety (Asbestos Removal Work) Regulation 1996; and 
• The Waste Minimisation and Management Act and Regulations. 
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5. Modifications to the consent 
 

Changes to the external configuration of the building, changes to the site layout or any 
changes to the proposed operation or use will require the submission and approval of an 
application under Section 96 of the Environmental Planning & Assessment Act 1979 before 
the issue of a Construction Certificate. 
 

6. Storage bins on footpath and roadway 
 

Approval is required from Council prior to the placement of any storage bin on Council's 
footpath and/or roadway. 
 

7. Home Building Act insurance 
 

Home Building Act Insurance must be obtained from an insurance company approved by the 
Department of Fair Trading prior to the commencement of demolition or construction work. 
 

8. Building Code of Australia classification 
 

The classification of the building pursuant to the Building Code of Australia is 1a. 
 

9. Compliance with the Building Code of Australia 
 

Preliminary assessment of the development application drawings indicates that the proposal 
may not comply with the following sections/parts of the Building Code of Australia: 
 

10. Long Service Levy  
 

The current rate of the levy required by this consent is 0.2% of the cost all building and 
construction work costing $25,000 or more.  

 
11. Maintains of the flat roof garage  

 
The applicant should be advised of the maintenance problems with leaf litter that will be 
encountered by constructing a flat roof under the canopy of a deciduous tree. Council would 
not consider a latter Tree Preservation Order application to prune the tree to control leaf fall. 
 

12. Appeal 
 

Council is always prepared to discuss its decisions and, in this regard, please do not hesitate to 
contact G Fotis.  However, if you wish to pursue your rights of appeal in the Land & 
Environment Court you are advised that Council generally seeks resolution of such appeals 
through a Section 34 Conference, instead of a full Court hearing.  This approach is less 
adversarial, it achieves a quicker decision than would be the case through a full Court hearing 
and it can give rise to considerable cost and time savings for all parties involved.  The use of 
the Section 34 Conference approach requires the appellant to agree, in writing, to the Court 
appointed assessor having the full authority to completely determine the matter at the 
conference. 

 
 
ANNEXURES 
1. Plans and elevation 
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SECTION 96 APPLICATION ASSESSMENT REPORT 
 
ITEM No. D4 

FILE No. DA 760/2003/2 

ADDRESS: 7 Wentworth Road, Vaucluse 
 

EXISTING CONSENT: 
 

Alterations and additions to a dwelling-house and the construction 
of a new swimming pool 
 

TYPE OF CONSENT: 
 

Local 

DATE OF CONSENT: 27/4/2004 

PROPOSED 
MODIFICATIONS 

Internal and external modifications 

DATE S96 LODGED: 
 

10/03/2005 

CONSENT AUTHORITY: Council 
APPLICANT: Michael Suttor Architects Pty Ltd 
OWNER: Mr F & Mrs E Khedoori 
AUTHOR: Mr D Booth 
 
LOCALITY PLAN 
 

 
 
Subject 
Site 
 
 
Objectors 
 
 
 
 
 
 

North 

 

 
 

Locality Plan 
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1. SUMMARY 
 
Reason for report 
 
The recommendation for the approval of the proposed modifications does not satisfy objectors’ 
concerns. Whilst the original proposal was determined by Council's Development Control 
Committee, the proposed modifications do not involve modifications to any conditions of consent 
specifically imposed by the Committee. Accordingly, the subject Section 96 application is referred 
to Council's Application Assessment Panel for determination. 
 
Issues 
 
• height non-compliances 
• unauthorised works (chimney)  
• objectors’ concerns  
• boundary setback non-compliances 
 
Objections  
 
Two 
 
Recommendation 
 
The proposed modifications to the development consent are recommended for approval because: 
 
• they are considered to be satisfactory with regard to the relevant provisions under Section 96 

and Section of 79 C of the Environmental Planning and Assessment Act 1979 
• the consent, as proposed to be modified, is considered to be substantially the same as that 

originally granted 
• they, as conditioned, will not adversely affect the amenity of the public domain or adjoining 

properties such that refusal is justified 

2. DESCRIPTION OF APPROVED PROPOSAL 
 
The approved development comprises the following alterations and additions to an existing 
dwelling house: 
 
Basement level 
 
• excavation to create basement level containing cabana, bathroom and plant/foundation space  
 
Ground floor level  
 
• enlarge rear of dwelling with an extension of approximately 30m²  
• new terrace at rear of dwelling accessed from new living room 
• internal modifications to the existing ground floor layout including demolishing internal walls 

and constructing new walls 
• alter position of window openings 
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• addition at front of the dwelling to provide access to first floor guest quarters and ground floor 
double garage 

 
First floor level 
 
• extension at rear, slightly smaller than the ground floor addition including a balcony with 

planter boxes 
• internal modifications to the existing first floor layout including demolishing internal walls and 

constructing new walls. 
• alter position of window openings 
 
Rear yard 
 
• demolish existing swimming pool 
• construct new swimming pool which is altered in shape  
• stone paving around pool 
 
Front yard 
 
• removal of trees 
• new front fence 
• new driveway location and gate including new vehicle crossing and paved turning area 
• landscaping works 

3. DESCRIPTION OF PROPOSED MODIFICATION 
 
The proposed modification comprises the following changes to the approved scheme: 
 
• the deletion of Condition No 2 which states as follows:  
 
2. Deletion of Guestroom 

 
The first floor level above the garage and the associated adjoining star and dormer windows 
are to be deleted from the plans submitted with the construction certificate application. This 
condition has been imposed to preserve the amenity of the streetscape. 

 
It is proposed to construct a first floor level above the garage which has been modified from that as 
originally proposed in terms of deleting the front dormer. 
 
• internal modifications at ground and first floor levels 
• new pool plant room and heater to the rear yard area 
• construction of stormwater pits  
• modifications to the number and position of roof skylights 
• the deletion of Condition No 3 which states as follows: 
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3. Chimney 
 

The proposed new chimney on the eastern elevation to the fireplace in the rear ground floor 
living room shall be deleted from the plans submitted with the construction certificate 
application as the chimney exceeds the 9.5m height standard and was not the subject of the 
SEPP 1 objection submitted with the application. 

 
An inspection of the site on 26 August 2005 revealed that this chimney has been constructed and is 
therefore unauthorised work. 
 
• new capping to the two existing chimneys 
• the construction of a retaining wall and the reconstruction of a central section of the masonry 

fence to the western side boundary 
• fenestrational changes to the eastern, northern and western elevations  
• the erection of a wrought iron gate adjacent to the western side boundary 
• the erection of an awning over the rear terrace at ground floor level  
• the northern extension of the powder room by 600 mm (0.6 m² of additional gross floor area and 

building footprint). 

4. DESCRIPTION OF SITE AND LOCALITY 
 
The site is located on the northern side of Wentworth Road, Vaucluse.  The site has a frontage of 
18.95m, a depth of 50.52m on the eastern side of the property, a depth of 62.54m on the western 
side of the property, a rear boundary of 25m and an area of 1031.8m².  The site slopes gently from 
Wentworth Road and drops steeply at the very rear of the site with a fall of approximately 20m to 
properties fronting Olola Avenue. 
 
The site is currently undergoing development generally in accordance with the development 
consent.  Surrounding development is characterised by single and two storey dwelling-houses. 

ASSESSMENT UNDER S96 
 
5.1 S96 (1) Correction of minor error, misdescription or miscalculation 
 
Not applicable. 
 
5.2 S96 (1A) Modification involving minimal environmental impact 
 
Not applicable. 
 
5.3 S96 (2) Other modifications  
 
Potential adverse environmental impacts associated with the proposed modifications relate to view 
loss, loss of privacy and visual impacts upon adjoining properties and visual impact upon the public 
domain.  Accordingly, the subject Section 96 Application is deemed to fall within this category.  
 
5.4 S96AA Modification of a consent granted by the Court 
 
Not applicable. 
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5.5 Substantially the same development 
 
The proposed modifications to the development consent are the first.  The extent of the proposed 
modifications are considered to be minor relative to the scope of the approved works such that the 
development consent as proposed to be modified, is considered to be substantially the same 
development to which consent was originally granted.   
 
5.6 S96 (2) (b) Consultation with Minister, public authority or approval body 
 
Not applicable. 
 
5.7 Threatened species 
 
The subject modification will not result in any adverse impact upon any threatened species. 

ENVIRONMENTAL ASSESSMENT UNDER S.79C 
 
The relevant matters for consideration under section 79C of the Environmental Planning and 
Assessment Act 1979 are assessed under the following headings: 

6. RELEVANT STATE/REGIONAL INSTRUMENTS AND LEGISLATION 
 
6.1 SEPPs 
 
SEPP 55–Remediation of Land 
 
Under clause 7 (1) (a) of State Environmental Planning Policy No 55-Remediation of Land, 
consideration is required to be been given as to whether the land is contaminated. The assessment of 
the original development application concluded that the alterations elevations and new swimming 
pool did not require further consideration under clause 7 (1) (b) and (c) of SEPP 55.  The same 
conclusion applies to the proposed modifications. 
 
6.2 REPs 
 
SREP No.23–Sydney and Middle Harbours  
 
The provisions of Clause 18 and the objectives stated under Clause 2 of this instrument require 
Council to consider the visual impact that a development proposal will have upon Sydney Harbour 
and the adjoining foreshore areas. 
   
Whilst the approved development will be distantly visible from Sydney Harbour and some 
foreshore areas, the proposed external modifications are minor in extent relative to the approved 
development such that they will not have any adverse visual impact upon Sydney Harbour or the 
foreshore areas. Accordingly, the proposed modifications are considered to be satisfactory with 
regard to the provisions of this instrument. 
 
6.3 Other relevant legislation 
 
There is no other legislation relevant to the proposed modifications. 
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7. WOOLLAHRA LOCAL ENVIRONMENTAL PLAN 1995 
 
7.1 Aims and objectives of WLEP 1995 and zone (Clause 8(5)) 
 
The proposed modifications are considered to be consistent with the aims and objectives of the LEP 
and the relevant objectives of the Residential 2(a) zone. 
 
7.2 Statutory compliance table 
 

COMPLIANCE  WITH CURRENT 
STATUTORY CONTROL 

Site Area (1031.8 m²) 
Approved 

scheme  
Proposed 

modifications Control Complies 

Overall Height (m) 10.5 11.2 9.5 NO 

 
7.3 Height 
 
The maximum height of the approved development is 10.5 m above the ground level that existed at 
the time the original development application was lodged. The maximum height of the proposed 
modifications are 11.2 m which is in excess of Council's maximum height standard of 9.5 m. The 
non-compliances relates to the upper 1.7 m of the proposed new chimney and the proposed capping 
to the 2 existing chimneys.  
 
Whilst an objection to Council’s height development standard under SEPP No 1–Development 
Standards is not required for a Section 96 Application, the objectives of the standard are relevant. 
The objectives of the height standard listed under Clause 12AA of Woollahra LEP 1995 are: 
 
(a) to minimise impact of new development on existing views of Sydney Harbour, ridgelines, 

public and private open spaces and views of the Sydney City skyline, 
(b) to provide compatibility with the adjoining residential neighbourhood, 
(c) to safeguard visual privacy of interior and exterior living areas of neighbouring dwellings, 
(d) to minimise detrimental impacts on existing sunlight access to interior living rooms and 

exterior open space areas and minimise overshadowing, 
(e) to maintain the amenity of the public domain by preserving public views of the harbour and 

surrounding areas and the special qualities of the streetscapes. 
 
The proposed new chimney has already been constructed and is therefore unauthorised work.  
However, unauthorised work which is the subject of a Section 96 application may be retrospectively 
approved. 
 
The chimney has been objected to by the owners of the adjoining property to the east (No 5 
Wentworth Road) on the basis of overshadowing and visual impact.  In this regard, the non-
complying portion of the chimney, the upper 1.7 m of the 700mm x 900mm has no significant 
adverse impact upon the amenity of this adjoining property or any other adjoining property in terms 
of overshadowing or visual impact. 
 
The proposed modifications have also been objected to the basis of any view loss that they may 
have upon No 4 Wentworth Road, located opposite the subject site.  An inspection of this property 
confirmed that the chimney as constructed has a negligible impact upon views from this property. 
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The unauthorised chimney together with the proposed capping to the two existing chimneys 
collectively have no significant impact upon the amenity of adjoining properties or the public 
domain. 
 
The proposed modifications are considered to be satisfactory with regard to the above-mentioned 
objectives. Accordingly, no objection is raised in relation to these areas of non-compliance.  

7.4 Other special clauses/development standards  
 
Clause 18 Excavation 
 
Clause 18 of Woollahra LEP 1995 requires Council to consider the impact of proposed excavation 
upon the local environment.  In this regard, the proposed modifications involves minor additional 
excavation associated with footings to the proposed additional structures.  The impact of the 
additional excavation upon the local environment is adequately addressed by Conditions Nos 35, 
36 and 56-58 of the development consent and is considered to be satisfactory with regard to the 
provisions of Clause 18 of Woollahra LEP 1995. 
 
Clause 25 Water, wastewater and stormwater 
 
Clause 25 of Woollahra LEP 1995 requires Council to take into consideration the provision of 
adequate stormwater drainage and the provision of adequate water and sewerage services. The 
proposed modifications do not increase the demand for water or the generation of wastewater. The 
development consent contains Conditions Nos 20-23 addressing the issue of stormwater drainage.  
The subject Section 96 application does not seek to modify these conditions, which adequately 
address the issue of management of any additional stormwater run-off associated with the proposed 
modifications.  
 
Clause 25D Acid Sulfate Soils 
 
The subject site is within the Class 5 Acid Sulphate Soil area identified in the Planning NSW Acid 
Sulphate Soil Risk Map.  However, the subject works are not likely to lower the water table below 1 
m AHD on any land within 500 m with a 1, 2, 3 or 4 land classification and therefore, there is no 
issue of acid sulphate affectation in this instance. 
 
Clause 27 Development in vicinity of heritage items  
 
Clause 27 of Woollahra LEP 1995 requires Council to take into consideration the likely effect of the 
proposed development on the heritage significance of a heritage item, group, conservation area and 
setting.  Adjoining properties to the rear, Nos 24, 25, 27 and 28 Olola Avenue contain heritage 
listed trees.  The proposed modifications will not result in any adverse impact upon the heritage 
significance of these trees as the adjoining properties are approximately 20m lower than 7 
Wentworth Road and the works to be undertaken are set back a substantial distance from the rear 
boundary.  The proposed modifications are considered to be satisfactory with regard to Clause 27.  

8. DRAFT AMENDMENTS TO STATUTORY CONTROLS 
 
Section 79C(1)(a)(ii) of the Act requires that in determining a development application, a consent 
authority is to take into consideration any draft environmental planning instrument that is or has 
been placed on public exhibition and details of which have been notified to the consent authority. 
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Draft Sydney Regional Environmental Plan (Sydney Harbour Catchment) 2004 
 
This draft planning instrument is aimed at repealing several existing planning instruments including 
SREP 23 Sydney and Middle Harbours.  The draft SREP requires the consideration of similar issues 
as SREP 23 such as the visual impact of development upon Sydney Harbour and adjacent foreshore 
areas. 
 
The development will be distantly visible from Sydney Harbour and some foreshore areas.  
However, the proposed external modifications are so minor in extent that they will not have any 
adverse visual impact upon Sydney Harbour or the foreshore areas. Accordingly, the proposed 
modifications are considered to be satisfactory with regard to the provisions of this instrument. 

10. DEVELOPMENT CONTROL PLANS 
 
10.1 Numeric Compliance table - Woollahra Residential Development Control Plan 2003 
 

Site Area (1031.8m²) 
Approved 

Development 
Proposed 

Modifications Control Complies 

Maximum Number of Storeys 3 2 2 YES 

Building Boundary Setbacks House (m): 
 
Front (south) 
Rear (north) 
Side (east) 
Side (west) 

 
 

4.4-21.2 
1.9-19 
1.5-4.0 
1.5-3.8 

 
 

4.4-6.2 
11.2-15.9 
1.5-6.0 

0.675-5.0 

 
 

10.6 
14.1 
2.5 
2.5 

 
 

NO 
NO (Partial) 
NO (Partial) 
NO (Partial) 

 

Building Boundary Setbacks –Ancillary 
structures (m) 
Rear (north) 
Side (east) 
Side (west) 

 
 

5.5-9.0 
1.4 
1.2 

 
 

7.1-8.9 
11.7 
3.8 

 
 

14.1 
2.5 
2.5 

 
 

NO 
YES 
YES  

Deep soil landscaped area  34% 34% 34% YES 

Building Footprint  32% 32% 32% YES 

Floor Space Ratio  0.5:1 0.55:1 0.55:1 YES 

Solar Access to Open Space of Adjacent 
Properties (Hrs on 21 June) > 50% > 50% 

50% (or 35m2)  
for 2 hours YES 

Solar Access to Nth Facing Living Areas of 
Adjacent Properties (Hrs on 21 June) > 3 > 3 3.0 hours YES 

 
Desired future precinct character objectives and performance criteria  
 
The future character objectives of the Vaucluse West Precinct aim to retain the scenic qualities, 
maintain public views, minimise alterations to the landform, preserve the existing tree canopy and 
encourage well-designed contemporary buildings. 
 
The proposed modifications involve the following non-compliances with the relevant performance 
criteria stipulated under Part 4.13 of WRDCP 2003: 
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Side boundary setbacks 
 
Performance Criterion 4.13.3 stipulates minimum side boundary setbacks of 2.5 m for development 
up to 5.5 m in height on an allotment with a frontage width of 18 m or greater.  The minimum 
setback requirement increases by 0.5 m for every 1 m of height above 5.5 m. 
 
The proposed modifications to both of the side elevations of the proposal involve non-compliances 
with Council's minimum side boundary setback requirements. 
 
The following discussion of the significance of the side boundary setback non-compliances also 
takes into consideration the impact upon residential amenity in order to achieve consistency with 
the objectives under Section 5.2 of WRDCP 2003 which relate to front and rear setback controls in 
addition to side boundary setback requirements for sites with a frontage less than 18 m.  
Specifically, Objective 5.2.2 aims to ensure that the size and location of buildings allow for the 
sharing of views and preserve privacy and sunlight access for neighbouring residences. 
 
Eastern (side) boundary setback  
 
The proposed modifications to the eastern elevation of the dwelling-house are setback 1.5-6.0 m 
from the eastern side boundary which is partially less than Council's minimum requirement of 2.5 
m.  The area of non-compliance relates to the proposed 600 mm northern extension of the powder 
room and fenestrational changes to the eastern elevation including a new window opening to the 
eastern elevation of the boundary.  This new window has been objected to by the owners of the 
adjoining property to the east (No 5 Wentworth Road) on the basis of loss of privacy.   
 
The proposed modifications result in a net decrease of 2 in the number of windows to the eastern 
elevation at ground floor level.  Lines of sight from the proposed window to the powder room will 
be obscured by the side boundary fence.   
 
The proposed modifications to the eastern elevation will not result in any significant impact upon 
the amenity of the adjoining property to the east and accordingly, no objection is raised in relation 
to these areas of non-compliance.  
 
Western (side) boundary setback 
 
The proposed modifications to the western elevation of the dwelling-house are setback 0.675-5.0 m 
from the eastern side boundary which is partially less than Council's minimum requirement of 2.5 
m.  The area of non-compliance relates to the proposed western dormer to the first floor level above 
the garage and fenestrational changes to the western elevation including 4 new window openings. 
These modifications have not been objected to by the owners of the adjoining property to the west 
(No 9 Wentworth Road).   
 
The proposed modifications to the western elevation will not result in any significant impact upon 
the amenity of the adjoining property to the west and accordingly, no objection is raised in relation 
to these areas of non-compliance.  
 
Streetscape performance criteria 
 
The provisions of Part 5.1 Council's RDCP 2003 requires development to achieve consistency with 
the desired future character for the locality and contribute to cohesive streetscapes and desirable 
pedestrian environments.  
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The proposed modifications are considered to be satisfactory in terms of streetscape impact. 
  
An objection has been received which states that the proposed first floor level of the garage will 
adversely affect the streetscape. The proposed first floor level above the garage is within the 
approved envelope of the garage roof with the exception of the two side dormers. The proposed 
dormers are considered to be minor elements which are compatible with the architecture of the 
dwelling-house such that no significant adverse impact upon the streetscape is envisaged.  
 
The proposed modifications are satisfactory with the desired future character objectives and 
performance criteria for the Vaucluse West Precinct contained in Woollahra RDCP 2003. The 
proposed modifications will not have any significant adverse impact upon the public domain.  
 
The proposal complies with the performance criteria stipulated under Part 5.1 of Council's RDCP 
2003. 
 
Building size and location performance criteria 
 
Whilst the proposed modifications increase the approved gross floor area of the proposal by 57.8 m² 
and the building footprint following 0.6 m², compliance with Council's floor space ratio and 
building footprint controls is maintained. 
 
The proposal involves non-compliances with the provisions of Part 5.2 of Woollahra RDCP 2003 in 
relation to Council's required setbacks the front and rear boundaries. 
 
The objectives of Part 5.2 of Woollahra RDCP 2003 involve: 
 
• the preservation of established tree and vegetation networks and the promotion of new networks 

by ensuring sufficient areas for deep soil planting and sufficient setbacks between the rear of 
buildings 

 
• to ensure the size and location of buildings allow for the sharing of views and preserve privacy 

and sunlight access for neighbouring residents 
 
• to ensure the form and scale of development is not excessive and maintains the continuity of 

building forms and front setbacks in the street  
 
• to limit site excavation and minimise cut and fill to ensure that building form relates to the 

topography and to protect the amenity of adjoining properties both during and after construction 
 
The extent and significance of the areas of non-compliance are discussed as follows: 
 
Northern (rear) elevation setback 
 
The proposed modifications to the northern elevation of the dwelling-house are setback 11.2-15.9 m 
from the northern (rear) boundary which is partially less than Counc il's minimum requirement of 
14.1 m. The area of non-compliance relates to the eastern section of the proposed awning over the 
rear terrace at ground floor level. The proposed pool plant room and heater are setback 6.4-6.5 m 
from the rear boundary which is less than Council's minimum requirement of 14.1 m. 
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These modifications have not been objected to by the owner of the adjoining property to the rear 
(No 25 Olola Avenue).   
 
Condition No 54 of the development consent requires the sound attenuation of any plant associated 
with the swimming pool. The proposed modifications will not result in any significant impact upon 
the amenity of the adjoining property to the north and accordingly, no objection is raised in relation 
to these areas of non-compliance.  
 
Southern (front) elevation setback 
 
The proposed side dormers to the proposed first floor level above the garage are setback 7.1-8.9 m 
from the street alignment which is less than the average front setback of adjoining development of 
10.6 m. 
 
The proposed dormers will not result in any significant adverse impact upon the streetscape due to 
the existence of screen planting, the minor scale of structures, the sufficient setback distance from 
the street alignment and the complimentary design of the dormers with the design of the dwelling-
house.  Accordingly, no objection is raised in relation to these areas of non-compliance. 
 
On the basis that the proposed first floor level above the garage has no significant environmental 
impact, it is recommended that Condition No 2 be deleted. 
 
Solar access 
 
Performance Criterion C5.2.13 requires sunlight to be provided to at least 50% (or 35 m² with 
minimum dimension 2.5 m, whichever is smaller) of the main ground level private open space of 
adjacent properties for a minimum of two hours between 9 am and 3 pm on June 21.  Where 
existing overshadowing his greater than this, sunlight is not to be further reduced. 
 
Performance Criterion C5.2.14 stipulates that north-facing windows to habitable rooms of 
neighbouring dwellings do not have sunlight reduced to less than 3 hours between 9 am and 3 pm 
on June 21. 
 
Solar access to adjoining properties will be maintained in accordance with these provisions. 
 
Open space and landscaping performance criteria (Section 5.3) 
 
Whilst the proposed modifications reduce the provision of deep soil landscaped area from that as 
approved by approximately 2.8 m², compliance is maintained with Council's minimum requirement. 
The proposed modifications do not impact upon existing significant vegetation.   
 
The proposed modifications are considered to be satisfactory with regard to the relevant objectives 
and performance criteria stipulated under Part 5.3 of WRDCP 2003. 
 
Views performance criteria (Section 5.5) 
 
The provisions of Part 5.5 of WRDCP 2003 require the protection and enhancement of public views 
and to encourage view sharing as a means of ensuring equitable access to views from private 
dwellings. Public views will not be affected by the proposal. 
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The owners of No 4 Wentworth Road have objected to the proposal on the grounds of loss of views.   
 
The LEC in Tenacity Consulting Pty Ltd V Warringah Council has adopted a four-step assessment 
of view affectation. The steps are as follows: 
 
• the assessment of the views affected 
• consideration from what part of the property the views are obtained 
• the extent of the impact and 
• the reasonableness of the proposal that is causing the impact 
 
The above mentioned four-step assessment has been adopted for the property identified above. 
 
The assessment of the views affected 
 
Views affected from this property are of Sydney Harbour and adjoining foreshore areas.  
 
Consideration from what part of the property the views are obtained 
 
The views are obtained from front terraces at ground and first floor levels and adjacent main 
internal living and bedroom areas.  
 
The extent of the impact  
 
The unauthorised chimney results in the negligible loss of views from this property. 
 
The reasonableness of the proposal that is causing the impact 
 
Considering that the extent of view loss is negligible with no impact at all upon iconic views and 
with wide-ranging views maintained, the view impact upon this property is considered to be 
reasonable.  
 
The proposal is considered to be satisfactory with regard to the provisions of Part 5.5 of WRDCP 
2003. 
 
Stormwater management performance criteria  
 
The provisions of Part 5.7 of Council's RDCP 2003, require adequate stormwater management. The 
development consent contains conditions addressing the issue of stormwater drainage. The 
development consent contains Conditions Nos 24-27 addressing the issue of stormwater drainage.  
The subject Section 96 application does not seek to modify these conditions, which adequately 
address the issue of management of any additional stormwater run-off associated with the proposed 
modifications.  
 
Acoustic and visual privacy performance criteria  
 
The provisions of Part 5.8 of Council's RDCP 2003 requires the maintenance of the visual and 
acoustic privacy of adjoining properties and to ensure adequate privacy for the occupants of the 
proposed dwelling-house. 
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The subject proposal has been objected to by the owners of the adjoining property to the east (No 5 
Wentworth Road) on the basis of overlooking from the proposed east-facing window to the powder 
room at ground floor level.  As discussed previously, lines of sight from this window will be 
adequately screened by the eastern boundary fence. 
 
The proposed modifications are considered to be satisfactory in terms of maintaining the visual and 
acoustic privacy of adjoining properties. 
 
Access and mobility performance criteria  
 
The provisions of Part 5.13 of Council's RDCP 2003 require the provision of adequate access to the 
development by all people in the community including people with disabilities.  The proposed 
modifications are considered to be satisfactory in this regard. 
 
12 Other DCPs, codes and policies  
 
Woollahra Access DCP 
 
The Woollahra Access DCP requires the provision of adequate access to and within a development 
including for elderly and disabled persons. The proposed modifications are considered to be 
satisfactory in this regard. 
 
DCP for SREP 23 
 
This DCP requires the consideration of the design and siting of development with the purpose of 
preventing any adverse visual impact upon Sydney Harbour.  The proposed modifications are 
considered to be satisfactory in this regard. 
 
Policy on Unauthorised Uses, Buildings and Works 
 
An inspection of the site on 26 August 2005 revealed that the proposed additional chimney had 
been construct prior to the consent being modified to allow it to be constructed. 
 
Council has three available options with respect to the unauthorised building works: demolition, 
prosecution or no further action subject to certain conditions being met. 
 
Council may take enforcement action or prosecute following consideration of the following issues: 
 
• The nature and seriousness of the breach 
• Balancing the public interest and the cost to Council 
• Available methods of enforcement 
• Circumstances of the case  
 
The nature and seriousness of the breach 
 
The subject unauthorised work has not resulted in any adverse impact upon the local environment 
including the amenity of adjoining properties.  
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Balancing the public interest and cost to Council 
 
The unauthorised work did not incur any additional cost to Council.  
 
Available methods of enforcement  
 
Given the acceptable nature of the work, it is not recommended that court action be taken in respect 
of the illegal work.  
 
The circumstances of the case 
 
The unauthorised work is considered to be minor in nature and has not resulted in any adverse 
environmental or residential amenity impact.  
 
Legal advice has been received advising that Council is able to grant retrospective approval to 
Section 96 applications involving unauthorised work where such work is acceptable on merit and 
are substantially the same as the original development consent.  It is considered that the 
unauthorised work satisfies both considerations and therefore it is recommended that Council 
approve the work retrospectively. 
 
On the basis that the new chimney has no significant adverse environmental impact, it is 
recommended that Condition No 3 be deleted. 
 
13. APPLICABLE REGULATIONS 
 
There are no other regulations applicable to the subject Section 96 Application. 
 
14. THE LIKELY IMPACTS OF THE MODIFIED DEVELOPMENT 
 
All likely impacts of the proposed development have been assessed elsewhere in this report. 

15. SUBMISSIONS 
 
The proposal was advertised and notified in accordance with Council’s Advertising and 
Notifications DCP.  Submissions were received from: 
 
1. Ron Weinstock-148 Bellevue Road Bellevue Hill on behalf of Mrs D Baral, 5 Wentworth 

Road, Vaucluse 
2. Vashi Melwani-4 Wentworth Road Vaucluse  
 
The objectors raised the following issues: 
 

• loss of views 
• adverse visual impact 
• loss of privacy 
• overshadowing 

 
These issues have been addressed previously. 
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16. CONCLUSION - THE PUBLIC INTEREST 
 
The proposal is acceptable against the relevant considerations under S96 and S79C. 

16. RECOMMENDATION: Pursuant to Section 96 of the Environmental Planning and 
Assessment Act, 1979  
 
THAT Council, as the consent authority, modify development consent to Development Application 
No. 760/2003 for alterations and additions to a dwelling-house and construction of a new swimming 
pool on land at 7 Wentworth Road, Vaucluse, in the following manner: 
 
The modification of Condition No 1 as follows: 
 
1. Approved Plans  
 

This consent relates to the work, shown in colour, on plans numbered DA1, DA2 & DA4 
dated 2-9-03 and DA3 dated 29-8-03, drawn by Michael Suttor Architects, as amended by 
Drawing No FD 1 dated 3-3-4, including landscape plans numbered T.W.1 and T.W.2, dated 
August 2003, drawn by Landscape Design, Tony Ward, all of which carry a Council stamp 
“Approved DA Plans” and the signature of a Council officer as amended by the works 
shown in colour on plans numbered DA1A-DA4 dated 21/1/05, drawn by Michael Suttor 
Architects on which there is a Council stamp “Approved S96 plans ”, except where amended 
by the following conditions. 
 

The deletion of Conditions Nos 2 and 3. 
 

  
 
 
Mr D Booth          Mr N Economou 
SENIOR ASSESSMENT OFFICER      TEAM LEADER 
 
ADVISING 
 
1. Application for a Construction Certificate 
 

The required Application for a Construction Certificate may be lodged with Council.  
Alternatively, you may apply to an accredited private certifier for a Construction Certificate. 
 
WARNING:  Failure to obtain a Construction Certificate prior to the 
commencement of any building work is a serious breach of Section 81A(2) of the 
Environmental Planning & Assessment Act 1979.  It is also a criminal offence which 
attracts substantial penalties and may also result in action in the Land and 
Environment Court and orders for demolition. 

 
 
ANNEXURES 
 
1. Plans and elevations 
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DEVELOPMENT APPLICATION ASSESSMENT REPORT 
 
ITEM No. D5 

FILE No. DA 807/2004/1 

ADDRESS: 
 

103 Moncur Street WOOLLAHRA 2025  

PROPOSAL: 
 

Alterations and additions and new front fence to existing dwelling 
 

TYPE OF CONSENT: 
 

Local 

APPLICANT: 
 

Robin Graham Architect 

OWNER: 
 

Mr A D & Mrs G W Gall 

DATE LODGED: 
 

8 December 2004 (Initial submission) 
30 May 2005 (Amended plans) 
4 August 2005 (Front Fence Design) 
 

AUTHOR: Ms C McMahon 
 
LOCALITY PLAN 
 

 
 
Subject 
Site 
 
 
Objectors 
 
 
 
 
 
 

North 

 

 
 

Locality Plan 
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1. SUMMARY 
 
Reason for report  
 
One letter of objection was received as a result of the notification period, the contents of which 
were unable to be overcome by condition. The matter is therefore forwarded to the Application 
Assessment Panel for determination. 
 
Issues 
 

• Privacy 
• Height 
• View loss 

 
Cost of works 
 
The stated cost of the proposed work of $450,000.00 has been checked using the standard criteria 
specified in the Cordell Building Guide and is considered to be accurate. 
 
 
Recommendation 
 
Conditional consent 

2. DESCRIPTION OF PROPOSAL 
 
The description of the proposal is based on the amended plans lodged with Council 30th June 2005. 
The application seeks consent for alterations and additions to the existing two-storey dwelling 
comprising of: - 
 
Ground floor 
• Removal of the existing front window, modify the opening and install bay window 
• Enlargement of existing dining and lounge rooms to the rear 
• Side extension along the western boundary, comprising a relocated kitchen 
• The reuse of the existing side extension which currently houses the existing kitchen to a 

bathroom and laundry 
• The relocation of the existing stairwell to first floor 
• New highlight windows to the southern elevation of the formal sitting room 
• Demolition of existing fireplace in lounge room 
• Demolition of existing carport in front elevation 
• New rear terrace with associated landscaping and planters 
• Associated landscaping and paving within front, side and rear yards 
 
First floor 
• Enlargement of existing main bedroom to the rear, including the addition of a planter  
• New bathroom and walk in wardrobe 
• Various new windows 
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3. DESCRIPTION OF SITE WITHIN WOOLLAHRA HCA 
 

Description Heritage Item or Contributory Item Group Element Precinct 
Victoria House Contributory Item None West Woollahra 

 
The existing house dates from a key period of significance of the conservation area (the existing 
house is shown on the 1887 municipal map) and is a contributory element in the streetscape.   
 
The rear of the house faces onto Holdsworth Street Reserve. The house was modified externally 
about 1955 when the front bay window and original front porch were removed. However the 
external form of the house appears to have changed little from its original form although there have 
been changes to the external appearance such as a new roofing material and painting of the stone 
quoins. 

4. PROPERTY HISTORY 
 
4.1 Previous Development Applications  
 
The property has been the subject of the following applications:- 
 
• DA237/2001 was approved by Council on 8 June 2001 and involved the replacement of the 

existing fence, pedestrian gate and carport entrance with a fence at the same height. 
• DA266/2000 was approved by Council on 1 May 2000 and involved the addition of a new 

skylight to the existing roof.  
• DA264/2000 was approved by Council on 6 April 2000 and involved repair work associated 

with hail damage. 
• DA592/1999 was approved by Council on 20 August 1999 and involved alterations to the 

existing residence. 
 
4.2 Pre-DA Meeting 
 
A pre DA meeting, involving the works that are the subject of the current application, was held on 
10 August 2004. The following conclusion was provided: - 
 

“The following issues need to be addressed: - 
 

• the double hardstand car space in the front yard of the dwelling should be removed and 
replaced with suitable landscaping  

• the front fence should be reduced to a maximum height of 1.5m accompanied with 
suitable landscaping and planting 

• visual privacy from the north western first floor bedroom window was maintained 
 
Further supportive documentation regarding the history of the dwelling and justification for 
the integration of the new and old work at the front of the dwelling would need to be provided 
to Council.”  
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It was conveyed to the applicant at the pre DA meeting that the proposal did not comply with 
several heritage related controls in the Woollahra Heritage Conservation Area DCP 2003. 
Discussion during the meeting centred on the apparent integrity of the heritage significance of the 
dwelling. The applicant argued that the contributory status of the dwelling was not justified and that 
several components of the dwelling were mock or inconsistent when investigated more fully. 
Regardless, the following comments were provided in the pre DA meeting minutes: - 
 
“The applicant acknowledged these non-compliances and Council acknowledged that the subject 
site had no connectivity to both adjoining properties to the north and south. Following further 
discussions at the meeting between Council’s Heritage Officer and the applicant and owner, it was 
considered that a departure from some of the controls listed above could be acceptable if: - 

• efforts were made to alleviate issues associated with the double car space, front fence 
and visual privacy 

• evidence showed that the appearance of the building was ‘mock’ or the heritage 
significance of the dwelling was less than originally expected 

• justification was provided to support the integrity of the old work and new work 
• justification was provided that there was little impact upon the heritage significance of 

the old Uniting Church opposite and the adjoining  property to the south.” 
 
4.3 History of Development Application  
 
The Development Application was originally lodged with Council on 8th December 2004. 
 
The application was referred to Council’s Heritage Officer who advised on 10th January 2005: 
 

The existing house is shown on the 1887 municipal map (on page 7 of the heritage impact 
assessment submitted by the applicant). The house was modified externally about 1955 when 
the front bay window and original front porch were removed. However the external form of 
the house appears to have changed little from its original form although there have been 
changes to the external appearance such as a new roofing material and painting of the stone 
quoins. The information submitted by the applicant is insufficient to conclude that the existing 
building is “mock” or “fake” or that its heritage significance is less than thought when the 
pre-DA comments were made.  
 
The proposed work includes additions to the front and side elevation. These additions 
generally repeat the characteristic form and details of the original building and are 
sympathetic to the architectural style of the original building and in many respects improve 
the streetscape contribution made by the existing building. However the Woollahra HCA DCP 
is quite definite and clear that the original principal building forms are to be retained. This 
means that the addition to the side is not acceptable but must be behind the principle building 
form.  
 

• The proposed work would have several positive impacts, including: 
• Replacement of the existing high solid fence with a palisade and masonry pier fence. 

Although details of the fence have not been provided and would be required. 
• Removal of the existing carport structure in front of the existing house. 
• Reinstatement of a bay window to the front façade. 
• Removal of paint from the stone quoins. 

 
Negative impacts, not discussed above, include: 
 



Woollahra Municipal Council 
Application Assessment Panel  6 September 2005  
 

H:\Application Assessment Panel\AGENDAS\2005\sept6-05aapage.doc 58 

• The awkward juxtaposition of the new work with the original building form so that 
there is not a clear distinction between the original building and later of the proposed 
new work. The integrity of the original building is therefore compromised. 

• The dormer window to the front façade. 
 
Consideration :  
The proposed work is at variance with controls which include the following: 

• 3.2.1.C1 which requires the original principle building form to be retained and no 
alterations to original elevations. The proposed addition at the front will result in the 
loss of the original principle building form and original elevation. 

• 3.2.3.C3 which requires additions to be located at the rear of the buildings. 
• 3.2.3.C5 which requires side additions to be located behind the principle building 

form 
• 3.2.4.C4 which requires additions to significant items to have traditional roof forms 

appropriate to the style of the building. The eclectic roof forms of the proposed 
addition are not traditional. 

• 3.2.4.C5 which states that dormer are not permitted on street front elevations. 
• 3.3.2.C2 which states that additional storeys may be permitted in a rear wing so long 

as the roof has an appropriate traditional from and is no higher than the gutter line of 
the principle roof. The existing rear wing however, has a roof which is no higher than 
the existing roof. It is proposed to replace the existing skillion roof (which does not 
comply with the current controls) with a hipped roof which will be higher than the 
original roof. This variance with the controls, is considered acceptable because of the 
limited visibility of the proposed hipped roof. 

 
Recommendation 
REFUSAL 

 
The referral was forwarded to the applicant who was advised of a likely refusal of the application. A 
meeting was held to discuss the issues which was attended by the applicant and owner of 103 
Moncur Street, Councillor John Comino, Council’s Heritage Officer, Team Leader and Manager of 
Development Control and the Assessment Officer. The main issues discussed were the proposed 
northwards addition to the existing north wing of the front or earlier C1870s/1880s portion of the 
existing house and the proposed dormer window to this addition as these changes would not comply 
with a number of the DCP controls. Further discussion also occurred after the meeting with the 
applicant between Council’s Team Leader, Manager and Director of Development Control, 
Manager of Strategic Planning and Assessment Officer whereby a likely refusal of the application 
was maintained.  
 
As a result of the meetings the applicant requested a deferral of the application in order to submit 
amended plans. Amended plans were finally lodged with Council on 30th June 2005. The amended 
plans delete the proposed dormer window and extension of the existing north wing. 

5. REFERRALS 
 
5.1 Heritage 
 
The amended plans lodged with Council on 30th June 2005 were referred to Council’s heritage 
Officer who advised as follows:- 
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Assessment of heritage impact 
The revised drawings have generally addressed the issues of concern raised previously and 
the proposed work would therefore be recommended for approval. However details of the 
front fence have not been provided, and are required. Control 3.4.7.C5 of the WHCADCP 
states that front fences should be no higher than 1.5 metres. 

 
The applicant was requested to submit a plan of the fence which was lodged with Council on 4th 
August 2005. 
 
Council’s Heritage Officer has advised as follows: in respect of the fence: 
 

Assessment of heritage impact 
The proposed fence is acceptable, except with regard to its height. Control 3.4.7.C5 states 
that the height of a front fence is not to exceed 1.5 metres. 

 
Recommendation 
APPROVAL subject to condition. 

 
Special Conditions 
51. Fence height 

The height of the fence shall be reduced so that it is 1.5 metres above footpath level. 
 
Accordingly refer to Condition No. 5. 
 
5.2 Landscaping/Trees Management 
 
Council’s Trees Officer, David Grey, provides the following comment: - 
 

Impacts on existing trees and vegetation  
The proposed extension to the rear terrace area is shown as being constructed within 100mm 
of the trunk of a Camellia (6m x 3m) standing on the southern side boundary. This small tree 
could not survive the construction process. The tree could be relocated within the rear yard. 
Conditions to permit this relocation have been included. 
Recommendation 
Council’s Tree and Landscape Officer has determined that the development proposal is 
satisfactory in terms of tree preservation and landscaping, subject to conditions.  

 
Accordingly, refer to Condition No. 6, 7, 8, 9, and 10. 
 
5.3 Technical Services  
 
Council’s Engineer has requested that the following conditions be added to any consent issued:- 
 

Connection to existing drainage system 
Stormwater run-off from the proposed additions and paved areas to drain to the existing 
stormwater drainage system.  
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The existing stormwater drainage pipes on the property must be checked and certified by a 
practising hydraulic engineer to ensure that all existing stormwater pipes are in good 
condition and are operating satisfactorily. Certification and a plan showing pipe locations 
and diameters must be submitted to Council or the accredited certifier prior to the final 
building inspection. 
 
Note: connection of stormwater run-off to the Sydney Water sewer system is not permitted.  
 
If the existing stormwater pipes are not in good condition and/or not operating satisfactorily, 
the existing drainage system must be upgraded. Certification and a plan showing pipe 
locations and diameters of the upgraded system must be submitted to Council or the 
accredited certifier prior to the final building inspection. 
 
Stormwater disposal is to comply with the requirements and conditions as set out in Council’s 
Draft Stormwater Development Control and Local Approvals Policy. 
 
Vehicular access and garaging 
Driveways and access ramps must be designed not to scrape the underside of cars.  
 
In all other respects, proposed garage/car park/basement car park, driveways and access 
ramps must be designed to comply with Australian Standard AS 2890.1 – “Off-Street car 
parking.”  

 
Accordingly, refer to Condition No. 11 and 12. 
 
ENVIRONMENTAL ASSESSMENT UNDER S.79C 
 
The relevant matters for consideration under section 79C of the Environmental Planning and 
Assessment Act 1979 are assessed under the following headings: 

6. STATE/REGIONAL INSTRUMENTS AND LEGISLATION 
 
6.1 SEPPs 
 
State Environmental Planning Policy No. 55 
Under clause 7 (1) (a) of State Environmental Planning Policy No. 55 – Remediation of Land, 
consideration has been given as to whether the land is contaminated. An assessment of the Initial 
site evaluation provided by the applicant indicates the land does not require further consideration 
under clause 7 (1) (b) and (c) of SEPP 55. 
 
6.2 REPs 
 
None applicable to the application. 
 
6.3 Section 94 contribution 
 
Not applicable to the application. 
 
6.4 Other legislation 
 
None applicable to the application. 
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7. WOOLLAHRA LOCAL ENVIRONMENTAL PLAN 1995 
 
7.1 Aims and objectives of WLEP 1995 and zone (Clause 8(5)) 
 
The proposal is permissible and is consistent with the aims and objectives of the LEP and the 
relevant objectives of the Residential 2(a) zone. 
 
7.2 Statutory compliance table 
 

Site Area (345.3m²) Existing Proposed Control Complies 

Overall Height (metres) 9.2m 9.2m 9.5m Yes 

 
7.3 Height 
 
The proposal complies with the maximum building height prescribed by Clause 12 of Woollahra 
LEP 1995.  
 
7.4 Other special clauses/development standards  
 
Clause 18 Excavation: The proposed excavation is acceptable in terms of Clause 18.  
 
Clause 19 HFSPA: The proposal is acceptable in terms of Clause 19(2).  
 
Clause 24 Land adjoining public open space: The subject site adjoins Holdsworth Street Reserve 
along the eastern or rear boundary. The proposed works are sympathetic to the existing style of 
dwelling and would remain acceptable when viewed from the park. The increase in the bulk and 
scale of the dwelling is considered to be appropriate within the neighbourhood, especially in the 
context of the adjoining property to the south at 101 Moncur Street. It would not result in an 
inappropriate sense of enclosure or excessive overlooking of the park, particularly as a sufficient 
rear setback of over 15.5m is maintained.  
 
Accordingly, the proposal is considered to be acceptable with regard to Clause 24(2) of Woollahra 
LEP 1995. 
 
Clause 25 Water, wastewater and stormwater: The proposal is acceptable in terms of Clause 
25(1) and (2).  
 
Clause 25D Acid Sulfate Soils: The proposed works do not require the need for an assessment of 
acid sulfate soils under clause 25D of Woollahra LEP 1995.  
 
Clauses 26-33 Heritage and conservation area provisions : The subject site is located within the 
Woollahra Heritage Conservation Area. It is also in the vicinity of the old Uniting Church on the 
south eastern corner of Jersey Road and Moncur Street, which is listed as a heritage item under 
Schedule 3 of Woollahra LEP 1995. The listing includes the church building and the street fencing. 
 
The amended plans result in a development that complies with the objectives of the Woollahra 
Heritage Conservation Area DCP 2003. The proposal would not have an adverse impact upon the 
heritage significance of the adjoining heritage item or the Woollahra Heritage Conservation Area. It 
is therefore acceptable with regard to Clauses 27 and 28 of Woollahra LEP 1995 respectively. 
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8. DRAFT AMENDMENTS TO STATUTORY CONTROLS 
 
None applicable to the application. 

9. DEVELOPMENT CONTROL PLANS 
 
9.1 Compliance table - Woollahra Heritage Conservation Area DCP 2003 
 

Site Area (345.3m²) Existing 
Original 
proposal 

Amended 
proposal Control Complies 

Floor Space Ratio (m²) 
0.58:1 

(202.5m²) 
0.69:1 

(238.8m²) 
0.714:1 

(246.5m²) 
0.65:1 

(224.4m²) No 

Deep Soil Landscaped Area 
(m²) 

116m² 
33.6% 

98.8m² 
(28.6%) 

89.89m² 
26% 

51.8m² 
(15%) Yes 

Excavation Piling & 
Subsurface Wall Setback 
(metres) 
 

Nil Nil 

 
Nil 

1.5 No* 

Minimum Floor to Ceiling 
Height – Habitable Rooms 
(metres) 
Ground 
First floor 

 
 

2.9m 
2.85m 

 
 

2.9m 
2.85m 

 
 

2.9m 
2.85m 

2.7 Yes 

Solar Access to Ground Level 
Open  
Space of Adjacent Properties 

>50% 
2 hours 

>50% 
2 hours 

 
50% 

2 hours (12 
noon to 2.30pm) 

50%  
Dimension – 

2.5m 
2 hours 

Yes 

Solar Access to North-Facing 
Living Areas of Development 
(Hours in mid winter) 

> 3 hours > 3 hours 
 

> 3hours 3  Yes 

Solar Access to North-Facing 
Living Areas of Adjacent 
Properties (Hours in mid 
winter) 

> 3 hours 
3 hours to 60% 
of rear of rear 

3 hours to 60% 
of rear of rear 

3  Yes 

Private Open Space Per 
Dwelling 

> 35m2 
>3m 

> 35m2 
>3m 

> 35m2 
>3m 

Area – 35m² 
Dimension – 3m 

Yes 

 
> 16m²  
> 4m 

> 16m²  
> 4m 

> 16m²  
> 4m 

Principal Area – 
16m²   

Dimension – 4m 
Yes 

Front Fence Height (metres) 1.5m to 2.1m 1.950m 
1.950m 

1.5 
Yes by 

condition 

Car Parking Spaces 1 1 
1 

1 to 2 spaces Yes 

Location of Car Parking 
Structures 

Forward of the 
building line 

Forward of the 
building line 

Forward of the 
building line 

Behind Front 
Building Line No* 

* - existing non-compliance 
 
9.2 Precinct Controls 
 
The proposal conserves the significant characteristics of the West Woollahra Precinct and complies 
with the specific controls for the precinct.  
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9.3 Significant items and group significant buildings  
 
The amended plans lodged with Council on 30th June 2005 comply with the objectives and controls 
in Section 3.2.1 of the DCP. The significant fabric of the item is retained as well as the original 
principal building form. The alterations and additions proposed to the dwelling as detailed in the 
amended plans lodged 30th June 2005 now comply with the objectives and controls in Section 3.2.3 
of the DCP. It should be noted that 3 out of the 4 existing chimneys will be retained by the proposal. 
The rear chimney is required to be removed for the rear addition. Council’s heritage officer has not 
raised any issues with the removal of the rear chimney. 
 
9.4 Building Type Controls 
 
The subject property is identified as a Victoria House. The alterations and additions proposed to the 
house maintain its 2 storey form and do not compromise or dominate the original main front section 
of the existing house. 
 
9.5 General controls for development  
 
Buildings and elements adjoining heritage items  
 
As stated above the subject site is located in the vicinity of the old Uniting Church on the south 
eastern corner of Jersey Road and Moncur Street, which is listed as a heritage item under Schedule 
3 of Woollahra LEP 1995. The listing includes the church building and the street fencing. The 
amended plans result in a development that complies with the objectives of the Woollahra Heritage 
Conservation Area DCP 2003. The proposal would not have an adverse impact upon the heritage 
significance of the adjoining heritage item or the Woollahra Heritage Conservation Area.  
 
Subdivision and site amalgamation 
 
Subdivision or site amalgamation is not proposed by the application. 
 
Building location 
 
The amended design as detailed in the plans lodged with Council on 30th June 2005 complies with 
the objectives and controls in Section 3.4.3 of the DCP with the exception of C9 which requires that 
the outer edge of excavation, piling and all subsurface walls shall not be less than 1.5m from the 
site’s boundaries. The application does propose footings with no setback for a length of 6.6m along 
the northern boundary and 2.950m along the southern boundary.   
 
Council has adopted a standard procedure for assessing non-compliance as follows:- 
 
STEP 1 - Identify the applicable development controls 
The relevant control is C9 in Section 3.4.3 of the DCP which requires that the outer edge of 
excavation, piling and all subsurface walls shall not be less than 1.5m from the site’s boundaries.  
 
STEP 2 - Determine compliance 
The application proposes footings with no setback for a length of 6.6m along the northern boundary 
and 2.950m along the southern boundary.  
 
STEP 3 - Determine the impact of non-compliances 
The impact of the non-compliance is minor. 
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STEP 4 - Identify applicable objectives. 
The applicable objectives are those listed in Section 3.4.3 of the DCP which state: 
 
O1 To ensure that the siting, levels and front, side and rear building setbacks of additions and 

infill development continue the established historical pattern of development. 
O2 To locate front, side and rear building alignments of infill development to ensure good aspect 

and orientation of indoor and outdoor living areas and the retention of existing trees. 
O3 To encourage the retention or creation of useful open space at the rear of sites. 
O4 To protect existing significant trees. 
O5 To retain the patterns of height, bulk and scale distinctive to individual streetscapes and 

precincts. 
O6 To protect existing views and vistas from streets and other public places. 
O7 To provide additional views and vistas from streets and other public places when 

opportunities arise. 
O8 To encourage view sharing from private properties. 
O9 To minimise over-shadowing of private and public open spaces. 
 
STEP 5 - Determine compliance with the applicable objectives 
A submission from an adjoining neighbour has been received but the contents of the submission do 
not raise issue with the nil setback on the northern boundary of the ground floor addition. Council’s 
heritage officer has not raised an issue with the nil setback of the additions. It should also be noted 
that substantial components of the existing dwelling have nil setbacks to the northern and southern 
boundaries. Further whilst a 2 storey extension (3 metres in length) is proposed on the southern 
boundary, only a single storey extension (6.6 metres in length) is proposed on the northern 
boundary. 
 
With respect to the objectives behind the control the following comments should be noted:- 
 

• The siting, levels and front, side and rear building setbacks of the proposed additions 
continue the established historical pattern of development. 

• The proposal maintains an area at the rear of the site as private open space. 
• Significant trees are protected. 
• The proposal retains the patterns of height, bulk and scale distinctive to individual 

streetscapes and precinct. 
• Existing views and vistas from streets and other public places are retained. 
• There is negligible increase in overshadowing of private and public open spaces as a result 

of the proposed additions. 
 
STEP 6 - Determine if the non-compliance is acceptable 
It is considered that the non-compliance with the development control is acceptable.   
 
Building height, form, bulk, scale and character 
 
The development complies with the relevant controls in Section 3.4.4 of the DCP except for Control 
C7 which restricts the FSR of the site to 0.65:1 (224.4m² in gross floor area). The proposal seeks a 
FSR of 0.714:1 (gross floor area of 246.5m²).  
 
Council has adopted a standard procedure for assessing non-compliance as follows:- 
 
STEP 1 - Identify the applicable development controls 
The relevant control is C7 in Section 3.4.4 of the DCP which restricts the FSR of the site to 0.65:1 
(224.4m² in gross floor area). 
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STEP 2 - Determine compliance 
The proposal seeks a FSR of 0.714:1 (gross floor area of 246.5m²). This is a non-compliance of 
22.1m². 
 
STEP 3 - Determine the impact of non-compliances 
The impact of the non-compliance is minor. 
 
STEP 4 - Identify applicable objectives. 
The applicable objectives are those listed in Section 3.4.3 of the DCP which state: 
 
O1 To ensure that the siting, levels and front, side and rear building setbacks of additions and 

infill development continue the established historical pattern of development. 
O2 To locate front, side and rear building alignments of infill development to ensure good aspect 

and orientation of indoor and outdoor living areas and the retention of existing trees. 
O3 To encourage the retention or creation of useful open space at the rear of sites. 
O4 To protect existing significant trees. 
O5 To retain the patterns of height, bulk and scale distinctive to individual streetscapes and 

precincts. 
O6 To protect existing views and vistas from streets and other public places. 
O7 To provide additional views and vistas from streets and other public places when 

opportunities arise. 
O8 To encourage view sharing from private properties. 
O9 To minimise over-shadowing of private and public open spaces. 
 
STEP 5 - Determine compliance with the applicable objectives 
A submission from an adjoining neighbour has been received but the contents of the submission do 
not raise issue with the FSR – the issues raised are the height of the proposed works and the 4 
windows to be installed in the northern elevation. Council’s heritage officer has not raised an issue 
with the proposed FSR. 
 
The applicant has stated in his amended Statement of Environmental effects lodged with the 
amended plans on 30th June 2005 the following:- 
 
The amended proposal has a slight increase in floor area over that as originally proposed, as a 
result of the amended planning and increase in the size of the ensuite to the upper floor bedroom. 
The floor area remains slightly over the permitted maximum. The resultant scale and mass of the 
property is however substantially less than that originally proposed and it is argued that the 
amended proposal meets the intent of the controls to  greater degree than as originally proposed 
despite the additional floor area. 
 
With respect to the objectives behind the control the following comments should be noted:- 
 

• The siting, levels and front, side and rear building setbacks of the proposed additions 
continue the established historical pattern of development. 

• The proposal maintains an area at the rear of the site as private open space. 
• Significant trees are protected. 
• The proposal retains the patterns of height, bulk and scale distinctive to individual 

streetscapes and precinct. 
• Existing views and vistas from streets and other public places are retained. 
• There is negligible increase in overshadowing of private and public open spaces as a result 

of the proposed additions. 
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STEP 6 - Determine if the non-compliance is acceptable 
It is considered that the non-compliance with the development control is acceptable.   
 
Control C10 of Section 3.4.4 states New development must not unreasonably obstruct existing 
principal views from habitable rooms, balconies and private open space of neighbouring dwellings. 
 
Council has received an objection from Unit 4/111 Jersey Road which has raised the issue of a loss 
of view to the Holdsworth Street Reserve. The Land & Environment Court, in Tenacity Consulting 
Pty Ltd V Warringah Council (2004), adopted a four-step assessment of view sharing. These steps 
are as follows: 
 
1. What is the value of the view? 
 
The Court said: "The first step is the assessment of views to be affected. Water views are valued 
more highly than land views. Iconic views (eg. of the Opera House, the Harbour Bridge or North 
Head) are valued more highly than views without icons. Whole views are valued more highly than 
partial views, eg. a water view in which the interface between land and water is visible is more 
valuable than one in which it is obscured." 
 
Council’s procedure for the assessment of view loss states:  
 
In addition to this principle established by the court greater weight should be given to public views 
and vistas compared to private views.  This is because in planning terms the public interest should 
generally prevail over the private interest, because public views to the harbour and city are key 
elements of Woollahra's character and because many more citizens enjoy the benefits of public 
views.  Therefore, greater weight should be given to maintaining public views from streets and open 
spaces so that vistas along streets and from public viewing areas are maintained to the fullest 
possible extent.  
 
The main open space area, the living rooms, bedrooms and two (2) balconies of Unit 4, 111 Jersey 
Road face the northern elevation of 103 Moncur Street.  The ground floor living room of Unit 4 has 
no view to the Holdsworth Street Reserve. The view from the first floor bedroom and balcony of 
Unit 4 is of the first floor level of No. 103 Moncur and the tops of trees in No. 103 Moncur and in 
the adjoining reserve. The view from the bedroom/balcony at 2nd floor level of Unit 4 is of the first 
floor of No. 103 Moncur, the trees within No. 103 as well as the trees in the park. This level also 
has partial views through existing vegetation into the park. The proposal would result some loss of 
view into the Holdsworth Street Reserve. This assessment of view loss is based on the loss of view 
from the 2nd floor of Unit 4/111 Jersey Road. 
 
There would be no view loss from the public domain. 
 
2. From what part of the property the views are obtained? 
 
The Court said: "The second step is to consider from what part of the property the views are 
obtained. For example, the protection of views across side boundaries is more difficult than the 
protection of views from front and rear boundaries. In addition, whether the view is enjoyed from a 
standing or sitting position may also be relevant. Sitting views are more difficult to protect than 
standing views. The expectation to retain side views and sitting views is often unrealistic." 
 
Council’s procedures states: 
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This principle is consistent with the provisions of C5.5.6 of RDCP 2003.  This control places 
greater weight on views enjoyed from the main habitable rooms of surrounding residences. 
 
From the 2nd floor of Unit 4 the views are obtained from the balcony from a standing position.   
 
3. What is the extent of the impact? 
 
The Court said: "The third step is to assess the extent of the impact. This should be done for the 
whole of the property, not just for the view that is affected. The impact on views from living areas is 
more significant than from bedrooms or service areas (though views from kitchens are highly 
valued because people spend so much time in them). The impact may be assessed quantitatively, but 
in many cases this can be meaningless. For example, it is unhelpful to say that the view loss is 20% 
if it includes one of the sails of the Opera House. It is usually more useful to assess the view loss 
qualitatively as negligible, minor, moderate, severe or devastating." 
 
The view of Holdsworth Street Reserve that would be affected by the proposal is a small part of the 
total view outlook from the balcony at 2nd floor level. The outlook affected by the proposal is to the 
main trunk of a tree and its branches. The balcony at 2nd floor level is still afforded with views of 
the Holdsworth Street Reserve and its vegetation.  It is considered that the view loss is minor. 
 
4. What is the reasonableness of the proposal that is causing the impact? 
 
The Court said: "The fourth step is to assess the reasonableness of the proposal that is causing the 
impact. A development that complies with all planning controls would be considered more 
reasonable than one that breaches them. Where an impact on views arises as a result of non-
compliance with one or more planning controls, even a moderate impact may be considered 
unreasonable. With a complying proposal, the question should be asked whether a more skilful 
design could provide the applicant with the same development potential and amenity and reduce the 
impact on the views of neighbours. If the answer to that question is no, then the v iew impact of a 
complying development would probably be considered acceptable and the view sharing reasonable. 
 
The design of the proposal under the amended plans lodged 30th June 2005 has been modified from 
that originally proposed so that it now complies with the objectives of the Woollahra Heritage 
Conservation DCP. The height of the extension does not exceed the maximum height control of 
9.5m in the Woollahra LEP 1995. It should also be noted that the first floor level is proposed to be 
extended by only 3m on its southern boundary. It is noted that the FSR is exceeded on the site as a 
result of the proposal by 22.1m². This non-compliance has been considered to have a minor impact. 
 
In assessing the impact under Step 4 the following information is presented: 
 
Ø It may be considered that view loss does occur as a consequence of non-compliance with the 

FSR. The non-compliance with the FSR is only 22.1m².  
Ø There is a minor view loss as a result of the rear addition proposed to No. 103 Moncur. 
Ø The view of Holdsworth Street Reserve that would be affected by the proposal is a small part of 

the total view outlook from the balcony at 2nd floor level. The outlook that will be lost by the 
proposal is to the main trunk of a tree and its branches. The balcony at 2nd floor level is still 
afforded with views of the Holdsworth Street Reserve and its vegetation.  It is considered that 
the view loss is minor. 
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On this basis, the proposal would satisfy the criteria set out by the Court and would satisfy the 
Control C10 of Section 3.4.4 of the Woollahra Heritage Conservation DCP which states New 
development must not unreasonably obstruct existing principal views from habitable rooms, 
balconies and private open space of neighbouring dwellings. 
 
Materials, finishes and colours  
 
The proposal meets the requirements of the DCP. 
 
Open space and landscaping  
 
The proposal meets the requirements of the DCP. 
 
Fences, gates and retaining walls 
 
The existing front fence, at a maximum height of 2.1m, does not comply with C5 of Section 3.4.7. 
The proposed fence has an overall height of 1.950m which is contrary to Control C5 of Section 
3.4.7 of the DCP and the two (2) objectives which state: 
 
O1 To ensure the removal of non-original, intrusive tall masonry fences on street alignments and 

to prevent the construction of tall masonry fences on street alignments. 
 
O2 To ensure fences, walls and gates contribute positively to the streetscape and improve safety 

and amenity for residents. 
 
Subject to Condition No. 5, the proposal would therefore be acceptable with regard to the two 
objectives stated above and Control C5. 
 
Roofs and skylights 
 
The proposal will meet the requirements of the DCP. The proposal indicates that an existing 
skylight will be re-used in the roof over the new kitchen. 
 
Parking and garages 
 
The existing carport at the front of the dwelling will be demolished. No replacement is proposed at 
this stage. 
 
Under the DCP dwelling houses may provide a maximum of 2 on-site car parking spaces. The 
application provides for 1 space so therefore complies with the DCP. 
 
Control C2 of Section 3.4.9 of the DCP requires that all parking is to be provided behind the front 
building alignment. 
 
Council has adopted a standard procedure for assessing non-compliance as follows:- 
 
STEP 1 - Identify the applicable development controls 
The relevant control is Control C2 of Section 3.4.9 of the DCP which requires that all parking is to 
be provided behind the front building alignment. 
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STEP 2 - Determine compliance 
The proposed car parking space is located within the front building alignment. 
 
STEP 3 - Determine the impact of non-compliances 
The impact of the non-compliance is minor. The existing carparking for the dwelling is located in 
the same area. It should be noted however that the application proposes the demolition of the 
unsympathetic carport structure. 
 
STEP 4 - Identify applicable objectives. 
The applicable objectives are those listed in Section 3.4.9 of the DCP which state: 
 
O1 To ensure that residential buildings, rather than vehicle access and parking structures, 

remain the dominant elements in the streetscape. 
O2 To ensure that on-site vehicle parking is not provided at the expense of soft landscaping and 

useable open space. 
O3 To maintain and enhance the character of laneways where unsympathetic earlier 

development, such as high brick walls and full width garages, has eroded the quality of these 
urban spaces. 

O4 To allow safe and convenient vehicle access and to minimise vehicle and pedestrian conflict. 
O5 To limit loft structures over garages to appropriate locations. 
 
STEP 5 - Determine compliance with the applicable objectives 
A submission from an adjoining neighbour has been received but the contents of the submission do 
not raise issue with the car parking space forward of the building line – the issues raised are the 
height of the proposed works and the 4 windows to be installed in the northern elevation. Council’s 
heritage officer has not raised an issue with the location of the carparking space. 
 
The applicant has stated in his Statement of Environmental effects the following:- 
 
The existing space is to be retained, but the roof/shade structure removed to improve the street 
appearance of the house. No other vehicle spaces are proposed. This existing space does not 
comply with the controls, in that it is forward of the front building line, but is however acceptable 
given its existence. No garage door is proposed. 
 
With respect to the objectives behind the control the following comments should be noted:- 
 

• The dwelling, rather than the vehicle access, remains the dominant element in the 
streetscape. 

• On-site vehicle parking is not provided at the expense of soft landscaping and useable open 
space. The proposal complies with the relevant controls for deep soil landscaping and 
private open space requirements of the DCP. 

 
STEP 6 - Determine if the non-compliance is acceptable 
It is considered that the non-compliance with the development control is acceptable.   
 
Security 
 
The proposal meets the requirements of the DCP. 
 
Advertising 
 
Not applicable to the application. 



Woollahra Municipal Council 
Application Assessment Panel  6 September 2005  
 

H:\Application Assessment Panel\AGENDAS\2005\sept6-05aapage.doc 70 

Acoustic and visual privacy 
 
Council has received an objection from 4/111 Jersey Road, Woollahra, to the proposed 
development. Part of the objection raises privacy issues. 
 
The relevant controls in Section 3.4.12 of the DCP are: 
 

C7 Windows, balconies, screening devices and landscaping must be located to minimise direct 
overlooking of the main living areas and private open spaces of neighbouring properties. 

Comment by Assessment Officer:  The privacy of both the open spaces of No. 103 Moncur 
and 4/111 Jersey Road is maintained by the proposal. The proposal does not provide any 
balconies to the northern elevation of the dwelling – however 2 new windows to an ensuite and 
walk in wardrobe are proposed at first floor as well as 4 highlight windows to the ground floor 
kitchen and a number of windows to the proposed staircase.  
 
The sill height of the 4 highlight windows to the kitchen scales at a height of 3.2m as measured 
from ground floor level. The sill height of the highlight windows to the hallway at first floor 
level scales at a height of 2.05m as measured from first floor level. Therefore the only 
possibility of overlooking is from the windows in the ensuite/walk in wallrobe and the glazed 
staircase enclosure. The plans indicate that translucent glazing will be used in these windows. 

 
C8 Windows to bathrooms, toilets, laundries and storage rooms must be fitted with obscure 

glazing if they allow direct views to or from main living areas and private open spaces of 
neighbouring properties. 

 
Comment by Assessment Officer:  Two (2) conditions are proposed to ensure that the staircase 
windows consist of fixed translucent glass and/or coloured translucent glass and to require the 
two windows to the ensuite and walk in wardrobe to also consist of fixed translucent glass. It is 
considered that the highlight windows to the kitchen at ground level and the highlight windows 
to the hallway at first floor level will not cause an adverse privacy impact. 
 
C9 Rear and side balconies must not impact on the privacy of the building's occupants and 

on the occupants of neighbouring properties. This may require the use of privacy screens, 
which should be designed with regard to the architectural style of the building. 

Comment by Assessment Officer:  No balconies are proposed at first floor level of the 
dwelling. 

 
C11 Habitable room windows with a direct sightline to another dwelling’s habitable room 

windows within 9.0m must: 
- be offset by a distance sufficient to restrict views into the other window; or 
- have sill heights of 1.7m above floor level; or 
- have fixed obscure glazing in any part of the window less than 1.7m above floor level. 

Comment by Assessment Officer:  Two (2) conditions are proposed to ensure that the 
staircase windows consist of fixed translucent gla ss and/or coloured translucent glass and to 
require the two windows to the ensuite and walk in wardrobe to also consist of fixed translucent 
glass. It is considered that the highlight windows to the kitchen at ground level and the highlight 
windows to the hallway at first floor level will not cause an adverse privacy impact. 
 
C12 Direct overlooking of the main living areas or private open space of an existing dwelling 

from windows, balconies, stairs, landings, terraces and decks or other private, communal 
or public areas within a development is to be obscured or screened. No screening is 
required where: 
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- windows are in bathrooms, toilets, laundries, storage rooms or other non-habitable 
rooms and have obscure glazing or a sill height of 1.7m or more above floor level; 
or 

- windows are in habitable rooms and have a sill height or 1.7m or more above floor 
level or obscure glazing in any part of the window less than 1.7m above floor level. 

Council assessment officer comment: The privacy of both the open spaces and living areas 
of No. 103 Moncur and 4/111 Jersey Road is maintained by the proposal. The proposal does 
not provide any balconies to the northern elevation of the dwelling. 

 
C13 Screens are to be designed with regard to the architectural style of the building.  
Council assessment officer comment: No screens are provided nor required. 

 
C14 Windows and balconies of an upper-level dwelling should be designed to prevent 

overlooking of the private open space of a lower-level dwelling directly below and 
within the same development. 

Council assessment officer comment: The privacy of both the open spaces and living areas 
of No. 103 Moncur and 4/111 Jersey Road is maintained by the proposal. The proposal does 
not provide any balconies to the northern elevation of the dwelling. 

 
C15 Balconies should be designed to provide privacy for occupants of the building when 

viewed from the street or nearby public space without the balcony detailing conflicting 
with period detailing. 

Comment by Assessment Officer:  No balconies are proposed at first floor level of the 
dwelling. 

 
In addition to the comments above, the potential privacy impacts as a result of the proposal have 
also been considered having regard to Land and Environment Court Meriton Properties 
Management Pty Ltd and Karimbla Properties Pty Ltd v Sydney City Council, which used the 
following planning principles in assessing privacy: 
 
• The ease with which privacy can be protected is inversely proportional to the density of 

development. At low-densities there is a reasonable expectation that a dwelling and some of its 
private open space will remain private: 
Comments by Council Officer  
The subject site is low density containing a single dwelling house. The adjoining site at No. 111 
Jersey Road contains townhouses. 

 
• Privacy can be achieved by separation. The required distance depends upon density and 

whether windows are at the same level and directly facing each other. Privacy is hardest to 
achieve in developments that face each other at the same level. Even in high-density 
development, it is unacceptable to have windows at the same level close to each other. 
Conversely, in a low-density area, the objective should be to achieve separation between 
windows that exceed the numerical standards above. (Objectives are, of course, not always 
achievable.) 
 
Comments by Council Officer  
The distance between the two buildings – 103 Moncur and Unit 4/111 Jersey Road scales at 
8.2m. Unit 4 Jersey Road consists of 3 levels – ground floor living area and private open space, 
first floor bedroom with balcony and 2nd floor bedroom with balcony. Within Unit 4/111 Jersey 
Road is a high cypress hedge which maintains privacy for the occupants of both properties. 
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• The use of a space determines the importance of its privacy. Within a dwelling, the privacy of 
living areas, including kitchens, is more important than that of bedrooms. Conversely, 
overlooking from a living area is more objectionable than overlooking from a bedroom where 
people tend to spend less waking time: 
Comments by Council Officer  
The privacy of both the open spaces and living areas of No. 103 Moncur and 4/111 Jersey Road 
is maintained by the proposal.  

 
• Overlooking of neighbours that arises out of poor design is not acceptable. A poor design is 

demonstrated where an alternative design, that provides the same amenity to the applicant at no 
additional cost, has a reduced impact on privacy: 
Comments by Council Officer 
The plans have been amended in order to comply with the controls in the Woollahra Heritage 
Conservation DCP. This has resulted in the removal of the proposed northwards addition to the 
existing north wing of the front portion of the existing house and the proposed dormer window 
to this addition.  
 

• Where the whole or most of a private open space cannot be protected from overlooking, the part 
adjoining the living area of a dwelling should be given the highest level of protection: 
Comments by Council Officer 
The privacy of both the open spaces and living areas of No. 103 Moncur and 4/111 Jersey Road 
is maintained by the proposal.  
 

• Apart from adequate separation, the most effective way to protect privacy is by the skewed 
arrangement of windows and the use of devices such as fixed louvres, high and/or deep sills and 
planter boxes. The use of obscure glass and privacy screens, while sometimes being the only 
solution, is less desirable: 
Comments by Council Officer 
The distance between the two buildings – 103 Moncur and Unit 4/111 Jersey Road scales at 
8.2m. Unit 4 Jersey Road living rooms, bedrooms and balconies face onto the northe rn elevation 
of 103 Moncur Street. Given the orientation of both buildings the only ways of ensuring privacy 
is through fixed translucent glass in any windows proposed and landscaping. 

 
• Landscaping should not be relied on as the sole protection against overlooking. While existing 

dense vegetation within a development is valuable, planting proposed in a landscaping plan 
should be given little weight. 
Comments by Council Officer 
A dense high hedge is located within the private open space of Unit 4. 
 

l In areas undergoing change, the impact on what is likely to be built on adjoining sites, as well 
as the existing development, should be considered: 
Comments by Council Officer 
The area is not undergoing change. 

 
In conclusion it is considered that subject to Condition Nos. 3 and 4 the application could be 
supported as:-  
 
l A high level of privacy is maintained between the two properties. 
l The privacy of both the open spaces and living areas of No. 103 Moncur and 4/111 Jersey Road 

is maintained by the proposal.  
l The proposal does not provide any balconies to the northern elevation of the dwelling. 
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Stormwater management 
 
The development will comply by Condition No. 11. 
 
Site facilities and aerial devices 
 
The proposal meets the objectives and controls of the DCP. 
 
Energy efficiency 
 
The proposal meets the objectives and controls of the DCP. 
 
9.6 Woollahra Access DCP 
 
The Woollahra Access DCP encourages visitor access. 
 
9.7 Other DCPs, codes and policies  
 
None applicable to the application. 

10. APPLICABLE REGULATIONS 
 
Clause 92 of the EPA Regulation 2000 requires that Council take into consideration Australian 
Standard AS 2601-1991: The demolition of structures, as in force at 1 July 1993. The proposal 
would comply with this clause subject to condition (see Condition No. 35). 
 
Clause 94 of the EPA Regulation 2000 requires that Council take into consideration fire safety 
measures for alterations and enlargements of existing buildings. The proposal would comply with 
this clause subject to condition (see Condition No. 45). 

11. THE LIKELY IMPACTS OF THE PROPOSAL 
 
All impacts of the proposal have been assessed in this report. 

12. THE SUITABILITY OF THE SITE 
 
The site is suitable for the development. 

13. SUBMISSIONS 
 
The original proposal was advertised and notified in accordance with Council’s Advertising and 
Notifications DCP.  One submission was received from Mark Brennan (of Blake Dawson Waldron 
Lawyers) on behalf of Votraint No 650 Pty Limited, owners of 4/111 Jersey Road, Woollahra. 
 
The objection raised the following issues: 
 
• Loss of views  

Refer to Section 9.5 of this report. It is considered that the view loss is minor.  
 
• Loss of visual privacy 

Refer to Condition Nos. 3 and 4. 
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• Overbearing development 
The proposal complies with the height a control. It is also of a similar bulk and scale and has a 
similar setback to the dwelling to the south. It is not considered to have an overbearing impact 
upon the surrounding dwellings or Holdsworth Street Reserve to the east. 

 
An amended plan was submitted on 30th June 2005. The replacement application (as defined by 
Clause 90 of the Environmental Planning and Assessment Regulation 2000) was renotified. As a 
result of this action a further submission was received from Mark Brennan (of Blake Dawson 
Waldron Lawyers) on behalf of Votraint No 650 Pty Limited, owners of 4/111 Jersey Road, 
Woollahra. 
 
The submission states: 
 

My family company, Votraint No 650 P/L, is the owner of 4/111 Jersey Road and my family 
reside in that building. In our letter objecting to the original DA plans (fax from Blake 
Dawson Waldron to Council dated 20 January 2005), we set out our principal objections as 
being: 

 
1. The height of the building and the consequential impacts on the amenity of our 

property; and 
2. The 4 windows to be installed within the middle portion of the north elevation which 

will create an "overlooking" impression and detract from our amenity. 
 

The revised plans indicate an attempt to address the second of our abovementioned concerns.  
However, no modification to the plan has been made to address our concern with the building 
height. Accordingly, our second ground of objection is maintained. In the plans the windows 
in the north elevation which have potential for overlooking into our home appear in the 
drawing to be designated to be opaque, rather than transparent although this is not made 
clear by the legend contained on the plan. If Council is minded to grant development consent 
to the DA, we request that the treatment of these windows be clarified by a condition being 
imposed on the consent which makes it express that the relevant windows are not to be 
transparent. 

 
The issues raised in the submission have been addressed in this report. Condition Nos. 3 and 4 
require the installation of fixed translucent glass to the windows of the northern elevation of the 
dwelling. 
 
The fence design lodged 4th August 2005 being a replacement application (as defined by Clause 90 
of the Environmental Planning and Assessment Regulation 2000) was not renotified under clause 
5.1 of the DCP because, having considered clause 9 of the DCP, the replacement application is 
substantially the same development as the original proposal and considered to have no greater 
environmental impact upon neighbours 

14. CONCLUSION - THE PUBLIC INTEREST 
 
The proposal is acceptable against the relevant considerations under s79C and would be in the 
public interest. 
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15. RECOMMENDATION: Pursuant to Section 80(1) of the Environmental Planning and 
Assessment Act, 1979  

 
THAT the Council, as the consent authority, grant development consent to Development 
Application No. 807/2004 for alterations and additions and new front fence to existing dwelling on 
land at 103 Moncur Street, Woollahra, subject to the following conditions: 
 
1. Approved Plans  
 

The development must be carried out in accordance with plans numbered Drawing Nos. 
202/19/DA-04B, 202/19/DA-05B, 202/19/DA-06B, 202/19/DA-07B, 202/19/DA-08B, AND 
202/19/DA-09B,  dated 20TH June 2005, drawn by Robin Graham Architects, all of which 
carry a Council stamp “Approved DA Plans” and the signature of a Council officer, except 
where amended by the following conditions. 

 
2. Development Consent is not granted in relation to these matters  
 

This approval does not give consent to the installation of a swimming pool or air 
conditioning. A separate Development Consent or Complying Development Certificate, as 
appropriate, will need to be obtained. 
 

3. Staircase windows  
 

In order to protect the visual privacy of the adjoining properties to the north, the glazing to the 
windows of the new glazed enclosure of the stairway on the northern elevation is to consist of 
fixed translucent and/or fixed translucent coloured glass. 
 
Details are to be submitted with the Construction Certificate application. 

 
4. Windows to walk in robe and ensuite to first floor 
 

The glazing to the two northern windows to be installed in the walk in robe and the ensuite to 
Bedroom 1 on the first floor is to consist of fixed translucent and/or fixed translucent coloured 
glass. 
 
Details are to be submitted with the Construction Certificate application.  

 
5. Front Fence 
 

In accordance with C5 of Section 3.4.7 of Woollahra Heritage Conservation Area DCP 2003, 
the fence is to be lowered to a maximum height of 1.5m. Details are to be submitted with the 
Construction Certificate application. 

 
6. Existing trees which must be retained 
 

Approval is NOT granted for the removal of the following trees, which Council has 
determined to be significant landscape elements. Where indicated a Tree Preservation Bond is 
required to be lodged with Council. The Bond has been applied in accordance with Council’s 
policy regarding the bonding of trees on or adjacent development sites, where an assessment 
has determined that the proposed development may impact on the preservation of the 
following trees.  
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Council 
Reference 
No: 

Species Location Dimension 
(Metres) 
 

Tree 
Preservation 
Bond required 
 

1 Jacaranda mimosifolia 
Jacaranda  

Council verge at front 7 x 5 $1000 

2 Camellia sp. Camellia  Rear – South boundary 6 x 3 Nil 
3 Michelia figo Port-wine 

Magnolia  
Rear – South boundary 6 x 3 Nil 

4 Jacaranda mimosifolia 
Jacaranda 

Rear – Centre 9 x 9 Nil 

   Total bond $1000 
 

The Construction Certificate plans must include reference to the retention of the above 
mentioned trees and identify the trees by Councils reference number (Ref No:) and 
colour or shade them in the colour green for trees to be retained and yellow for trees to 
be transplanted. 

 
A bond is placed on individual trees when considered appropriate by Council’s Landscape 
Development Officer. The value of the bond may represent the full value of the tree or the 
Officer’s Assessment of potential damage to the tree or a group of trees during development. 
The bond may be in the form of a bank guarantee and must be lodged prior to the issue of a 
Construction Certificate.  The bond will not be released until Council has inspected and is 
satisfied with the condition of the trees.  Council may use part or the entire bond to carry out 
works to trees or replace them, if they are not in a satisfactory condition. 

 
Where trees have not been preserved and retained in accordance with the approval the 
developer may forfeit the total bond amount. 

 
7. Trees which may be transplanted within the site 
 

The following tree, which Council considers worthy of retention, must be transplanted and 
successfully established elsewhere within the development site. 

 
Council 
Reference No: 
 

Species  Present Location  Required Location 
 

2 Camellia sp. Camellia  Rear – South boundary Rear 
 

The applicant is to pay for all costs associated with the transplanting of the abovementioned 
trees to a suitable alternate location on the subject site. The transplantation must be supervised 
by a qualified Arborist, Horticulturist or Landscape Technician. 
 
A Transplantation Method Statement detailing the following points is to be prepared by a 
qualified Arborist, Horticulturist or Landscape Architect/Technician and must be submitted 
for approval by Council or the accredited certifier with or before the issue of a Construction 
Certificate.  
 
(i) Pre-transplantation schedule of works.  
(ii) Preparation of transplantation site.  
(iii) Transplantation method.  
(iv) Post-transplantation aftercare and duration. 
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8. Paving in the vicinity of trees 
 

Paving works within the dripline of the canopy of following trees must be constructed in such 
a way as to ensure that the existing moisture infiltration and gaseous exchange to the tree root 
system are maintained:- 
  

Council 
Reference No: 

Species Location Dimension 
(Metres) 
 

4 Jacaranda mimosifolia Jacaranda Rear – Centre 9 x 9 
 
9. Protective fencing mulching and irrigation around trees  
 

To limit the potential for damage to trees to be retained, the area beneath their canopies must 
be fenced. The fencing must encompass the maximum possible area covered by the dripline of 
the canopy to allow for development and remain in place until the completion of building 
works.  The fencing should be a minimum of a 1.8 metres high chainlink or welded mesh 
fencing. The fencing is to be maintained for the duration of the building works. 

 
To ensure adequate moisture levels for the growing medium, protected within the fenced 
areas, all areas within the perimeter of the safety fencing are to be covered with woodchip 
mulch to a depth of 100mm. All steep gradients unable to be effectively covered with mulch 
are to be protected with hessian cloth to be kept at a moisture level sufficient to ensure the 
preservation of tree root systems. 
 
To ensure the continued preservation of the aforementioned existing trees by providing 
adequate soil moisture, an irrigation program or temporary irrigation system is to be installed 
and an irrigation program maintained during the full course of construction works. 

 
10. Street trees  
 

The area beneath the canopy of any street tree adjacent to the frontage of the property, 
excluding vehicle crossings and footpaths, must be fenced using a minimum of 1.8 metres 
high chainlink or welded mesh fencing. The fencing must be maintained for the duration of 
the building works. Storage of materials or plant must not occur within the fenced area.  

 
11. Connection to existing drainage system 
 

Stormwater run-off from the proposed additions and paved areas to drain to the existing 
stormwater drainage system.  
 
The existing stormwater drainage pipes on the property must be checked and certified by a 
practising hydraulic engineer to ensure that all existing stormwater pipes are in good 
condition and are operating satisfactorily. Certification and a plan showing pipe locations and 
diameters must be submitted to Council or the accredited certifier prior to the final building 
inspection. 
 
Note: connection of stormwater run-off to the Sydney Water sewer system is not permitted.  
 
If the existing stormwater pipes are not in good condition and/or not operating satisfactorily, 
the existing drainage system must be upgraded. Certification and a plan showing pipe 
locations and diameters of the upgraded system must be submitted to Council or the 
accredited certifier prior to the final building inspection. 
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Stormwater disposal is to comply with the requirements and conditions as set out in Council’s 
Draft Stormwater Development Control and Local Approvals Policy. 

 
12. Vehicular access and garaging 
 

Driveways and access ramps must be designed not to scrape the underside of cars.  
 
In all other respects, proposed garage/car park/basement car park, driveways and access 
ramps must be designed to comply with Australian Standard AS 2890.1 – “Off-Street car 
parking.”  

 
13. Requirement for a Construction Certificate 
 

In accordance with the provisions of Section 81A of the Environmental Planning and 
Assessment Act 1979, the erection of the building must not be commenced until: 

 
(a) detailed plans and specifications of the building have been endorsed with a Construction 

Certificate by: 
 

(i) Council; or 
(ii) an accredited certifier; and 

 
(b) a principal certifying authority (PCA) has been appointed and the Council has been 

notified in writing of the appointment, and 
 

(c) at least two days notice, in writing, has been given to Council of the intention to 
commence work. 

 
14. Materials 
 

Details of the colour, texture and substance of all external materials must be submitted to 
Council or the accredited certifier prior to the issue of a Construction Certificate and are to be 
to the satisfaction of an authorised Council assessment officer or the accredited certifier.   For 
properties that are located in a Conservation Area or that are Heritage Items, the proposed 
materials must be to the satisfaction of Council's Heritage Officer.  
 

15. Drawings to show levels and heights 
 

The reduced levels of the ground floor, first floor and the overall height of the roof in relation 
to Australian Height Datum must be shown on the drawings submitted with the Construction 
Certificate Application to ensure that building construction complies with the development 
consent. 
 

16. Structural adequacy 
 

A statement from a qualified practising Structural Engineer, certifying to the adequacy of the 
existing structural members, walls and footings to support the additional loads imposed by the 
proposed development, must be submitted with the Construction Certificate application. 

 
This condition is imposed to ensure the structural integrity of the proposed building work. 
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17. Structural details 
 

Structural engineering details and design calculations, prepared and certified by a qualified 
practising Structural Engineer, must be submitted with Construction Certificate application, 
for all reinforced concrete work, structural steel work, retaining walls, brick fences, shoring 
and underpinning, isolated piers, chimneys, parapets and other structural members. 

 
This condition is imposed to ensure the structural integrity of the proposed building work. 

 
18. Layout of buildings 
 

The layout of all external walls, including retaining walls and contiguous piling must be 
checked and verified by survey prior to the commencement of construction to ensure that 
building construction complies with the development consent and does not encroach beyond 
the boundaries of the site. 

 
19. Demolition, excavation and construction hours  
 

Demolition, excavation and construction work must not take place outside the hours of 
7.00am to 5.30pm Monday to Friday and 7.00am to 1.00pm Saturday.  No work and no 
deliveries are to take place on Sundays and public holidays.   Noise from construction 
activities associated with the development must comply with the guidelines contained in the 
NSW EPA Environmental Noise Control Manual Chapter 171. 

 
20. Machine excavation 
 

Excavation or removal of any materials involving the use of machinery of any kind, including 
compressors and jack hammers, must be limited to between 9.00am and 4.00 pm Mondays to 
Fridays, with regular breaks of 15 minutes each hour.  This condition is imposed to ensure 
reasonable standards of amenity for occupants of neighbouring properties. 

 
21. Levels 
 

For the purpose of indicating relative levels in terms of Australian Height Datum and 
boundary clearances, and to ensure that building construction complies with the development 
consent, survey certificates must be provided to the PCA in respect of the building/s layout 
and ground floor level/s prior to pouring of concrete or laying of timber floor boards. 

 
22. Building Inspections  
 

The Applicant, Owner and Builder, jointly and severally, must ensure that they call their 
Principal Certifying Authority ("the PCA") to carry out such critical phase building 
inspections required by the PCA, the PCA Service Agreement and that the PCA is satisfied 
with the level of compliance achieved before the Builder proceeds to the next phase of 
construction.  Ample notice of required inspections must be given to the PCA in accordance 
with the PCA Service Agreement. The Applicant, Owner and Builder must comply with the 
PCA Service Agreement (Service Contract) and any lawful direction given by the Principal 
Certifying Authority. 
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Note: It is the responsibility of the PCA to ensure that critical phase building inspections are 
undertaken in accordance with a PCA Service Agreement and issue to the Applicant, Owner 
and Builder appropriate Notice under Section 109L of the Environmental Planning & 
Assessment Act 1979 ("the Act") where any breach of this consent occurs.  Failure of the 
PCA to issue such notice may result in Council taking action under Section 109V of the Act.  
Failure of the Applicant, Owner and Builder to comply with a PCA Service Agreement and 
comply with lawful directions of the PCA under this condition may result in Council issuing 
fines, notices, orders and commencing legal proceedings.  Council will only enter into PCA 
Agreements with the Owner of the land being developed.  Council, if appointed as the PCA, 
will report to the owner of the land being developed. 
 

23. Occupation of premises  
 

The premises must not be occupied prior to the issue of an Occupation Certificate. 
 
24. Wet areas 
 

All floors of wet areas are to be constructed and finished so as to be impervious to water and 
graded to a sufficient number of floor drains. 
 

25. External Service Pipes and the like prohibited 
 

Proposed water pipes, waste pipes, stack work, duct work, mechanical ventilation plant and 
the like must be located within the building.  Details confirming compliance with this 
condition must be shown on construction certificate plans and detailed with construction 
certificate specifications.  Required external vents or vent pipes on the roof or above the eaves 
must be shown on construction certificate plans and detailed with construction certificate 
specifications.  External vents or roof vent pipes must not be visible from any place unless 
detailed upon development consent plans.  Where there is any proposal to fit external service 
pipes or the like this must be detailed in an amended development (S96) application and 
submitted to Council for determination. 
 
Vent pipes required by Sydney Water must not be placed on the front elevation of the 
building or front roof elevation. The applicant, owner and builder must protect the appearance 
of the building from the public place and the appearance of the streetscape by elimination of 
all external services excluding vent pipes required by Sydney Water and those detailed upon 
development consent plans. 
 

26. Long Service Levy Payment  
 

A Long Service Levy under Section 34 of the Building & Construction Industry Long Service 
Payment Act , 1986, must be paid and proof of payment provided prior to the issue of a 
Construction Certificate. 
 
The Levy can be paid directly to the Long Services Payments Corporation or to Council. 
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27. Erosion and sediment control  
 

An erosion and sediment control plan, designed in accordance with the SSROC Soil and 
Water Management Brochures titled “Do it Right on Site” and the current version of the NSW 
Landcom publication “Managing Urban Stormwater: Soils and Construction” (The Blue 
Book), must be prepared to show erosion and sediment control measures which are to be 
installed. The Plan must be submitted to Council or the accredited certifier for approval before 
commencement of excavation or construction work. 
 

28. Compliance with erosion and sediment control plan 
 

The erosion and sediment control plan must be implemented during site works and 
construction activities. All controls in the Plan must be ma intained at all times. A copy of the 
Plan must be kept on-site at all times and made available to the accredited certifier and 
Council officers on request.  
 

29. Display of Council’s warning sign for soil and water management 
 

Throughout the demolition, excavation, remediation, and construction #delete whichever is 
inappropriate period, Council’s warning sign for soil and water management must be 
displayed on the most prominent point of the building site, visible both from the street and 
site. 
 
A copy of the sign is available from Council. 

 
30. Stockpiles 
 

Stockpiles of topsoil, sand, aggregate, soil or other material must not be located on any 
drainage line or easement, natural watercourse, footpath or roadway, or within the dripline of 
any Street Tree. Stockpiles within the construction site must be protected with adequate 
sediment controls, in accordance with Council’s Code for Sediment Control. 
 

31. Location of building operations  
 

Building operations such as brick cutting, washing tools or brushes and mixing mortar must 
not take place on public roadways or footways or in any other location which could lead to the 
discharge of materials into the stormwater drainage system. 

 
Footpaths, gutters and roadways must be swept regularly to keep them free from sediment. 

 
32. Temporary disposal of roof water 
 

Stormwater from any roof areas must be linked, via a temporary downpipe, to a Council 
approved stormwater disposal system immediately upon completion of the roof installation.  
 

33. Disposal of site water during construction  
 

The disposal of site water (includes groundwater, seepage, dewatering and stormwater trapped 
in excavations) must be in accordance with the requirements contained within Council’s 
“Stormwater Development Control Plan and Local Approvals Policy”. Disposal of site 
water to Council’s stormwater system is not permitted. The applicant is advised to liaise 
with Sydney Water regarding a Trade Waste Agreement. 
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34. Water conservation 
 

Water saving showerheads must be fitted to all showers within the development to reduce 
water consumption and promote energy efficiency. 

 
35. Standard for demolition 
 

All demolition work must be undertaken in accordance with the provisions of Australian 
Standard AS2601-2001: The Demolition of Structures. 

 
36. Construction Management  
 

A construction management plan must be submitted for the approval of Council’s 
Development Engineer before the commencement of demolition, excavation or construction 
works.  The plan must:- 

 
a. describe the anticipated impact of the construction works on:  
• local traffic routes 
• pedestrian circulation adjacent to the building site 
• and on-street parking in the local area, and; 
b. describe the means proposed to: 
• manage construction works to minimise such impacts, 
• provide for the standing of vehicles during construction,  
• provide for the movement of trucks to and from the site, and deliveries to the site, and; 
c. show the location of: 
• any site sheds and any anticipated use of cranes and concrete pumps, 
• any areas of Council property on which it is proposed to install a Works Zone 

(Construction Zone),  
• structures to be erected such as hoardings, scaffolding or shoring, 
• any excavation. 

 
The Plan must make provision for all materials, plant, etc. to be stored within the 
development site at all times during construction. Structures or works on Council property 
such as hoardings, scaffolding, shoring or excavation need separate approval from Council.  
Standing of cranes and concrete pumps on Council property will need approval on each 
occasion. 
 
Note: A minimum of eight weeks will be required for assessment. Work must not commence 
until the Construction Management Plan is approved.  Failure to comply with this condition 
may result in fines and proceedings to stop work. 

 
37. Compliance with the construction management plan 
 

All excavation, demolition and construction work and traffic movements must be carried out 
in accordance with the approved construction management plan. All controls in the Plan must 
be maintained at all times. A copy of the Plan must be kept on-site at all times and made 
available to the PCA or Council on request. 
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38. Site fencing 
 

The site must be appropriately secured and fenced to the satisfaction of Council during 
demolition, excavation and construction work to ensure there are no unacceptable impacts on 
the amenity of adjoining properties. Permits for hoardings and or scaffolding on Council land 
must be obtained and clearly displayed on site. 
 

39. Damage security deposit   
 

A security deposit of $ 11,000.00 for the cost of making good any damage to Council 
property caused as a consequence of the construction work, plus an administration fee of 
$158.00, must be paid to Council prior to the issue of the Construction Certificate.  The 
security deposit, which may be in the form of a bank guarantee, has been calculated in 
accordance with the following schedule. 

 
Estimated cost of work      Deposit 
 
Works up to $50,000      $2,000  
Works in excess of $50,000 & up to $100,000  $4,000 
Works in excess of $100,000     $4,000+$200/$10,000 estimated  
 cost>$100,000 

  
The security or bank guarantee must not have an expiry date. 

 
Council may use all or part of the Damage Security Deposit to complete damage restoration 
works if they do not meet Council’s requirements. 

 
40. Footpath levels 
 

The existing footpath level and grade at the street alignment of the property must be 
maintained. 

 
41. Protection of services 
 

Prior to any excavation works, the location and depth of all services (telephone, cable TV, 
electricity, gas, water, sewer, drainage, etc.) must be ascertained. The developer must meet all 
costs of any adjustment, relocation or reinstatement of any services. 

 
42. Storage of materials and plant on Council’s footpath 
 

Building, excavation or demolition materials and plant must not be stored on Council’s 
footpath and/or roadway unless prior written approval has been obtained from Council’s 
Development Engineer. 

 
43. Public footpaths  
 

A safe pedestrian circulation route a minimum of 1.5m wide and with a pavement free of trip 
hazards must be maintained at all times on or adjacent to the public footpaths fronting the 
construction site.  Where the footpath is damaged, repair works must be carried when directed 
by Council officers and in accordance with the relevant clauses of Council's document 
"Standard Specifications for Roadworks, Drainage and Miscellaneous Works dated Jan 2003. 
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Where circulation is diverted on to the roadway clear directional signage and protective 
barricades must be installed in accordance with Australian Standard AS1742-3  2002 “Traffic 
Control Devices for Work on Roads”.  Should the applicant propose to direct pedestrians onto 
the road pavement of a State road then an application is to be made to the RTA for a Road 
Occupancy Licence.  Licence approval is to be submitted to Council. 
 
If pedestrian circulation is not satisfactorily maintained, and action is not taken promptly to 
rectify the defects, Council may carry out remedial works and deduct the cost from the 
Damage Security Deposit. 

 
44. Repair of Damaged Infrastructure  
 

If Council’s infrastructure is damaged during the course of works, Council’s Development 
Engineer must be notified and necessary repairs must be undertaken within the time stipulated 
by Council, to Council’s specifications, and at no cost to Council. Works generally must be in 
accordance with the relevant clauses of the current edition of AUS-SPEC. 
 
If work is not undertaken to the satisfaction of the Development Engineer with regard to time 
or quality, Council may carry out remedial works and deduct the cost from the Damage 
Security Deposit.   

 
45. Compliance with Building Code of Australia 
 

(a) All building work must be carried out in accordance with the provisions of the Building 
Code of Australia. 

 
(b) This condition does not apply to the extent to which an exemption is in force under 

Clause 187 or 188, of the Environmental Planning and Assessment Regulation 2000, 
subject to the terms of any condition or requirement referred to in Clause 187 (6) or 188 
(4) of the Regulation. 

 
46. Residential building work 
 

(a) Building work that involves residential building work (within the meaning of the Home 
Building Act 1989) must not be carried out unless the principal certifying authority 
(PCA) for the development to which the work relates: 

 
• in the case of work to be done by a licensee under that Act: 
 

(i) has been informed in writing of the licensee's name and contractor license 
number; and 

(ii) is satisfied that the licensee has complied with the requirements of Part 6 of that 
Act; or 

 
• in the case of work to be done by any other person: 
 

(iii) has been informed in writing of the person's name and owner-builder permit 
number; or 

(iv) has been given a declaration, signed by the owner of the land, that states that the 
reasonable market cost of the labour and materials involved in the work is less 
than the amount prescribed for the purposes of the definition of owner-builder 
work in Section 29 of that Act, 
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and is given appropriate information and declarations under paragraphs (a) and (b) 
whenever arrangements for the doing of the work are changed in such a manner as to 
render out of date any information or declaration previously given under either of those 
paragraphs. 

 
Note: The amount referred to in paragraph (a) (iv) above is prescribed by regulations under 

the Home Building Act 1989.  As at the date on which this Regulation was Gazetted, 
that amount was $5,000.  As those regulations are amended from time to time, so that 
amount may vary. 

 
(b) A certificate purporting to be issued by an approved insurer under Part 6 of the Home 

Building Act 1989 that states that a person is the holder of an insurance policy issued for 
the purposes of that Part is, for the purposes of this clause, sufficient evidence that the 
person has complied with the requirements of that Part. 

 
47. Excavations and backfilling 
 

(a) All excavations and backfilling associated with the erection or demolition of a building 
must be executed safely and in accordance with appropriate professional standards. 

 
(b) All excavations associated with the erection or demolition of a building must be 

properly guarded and protected to prevent them from being dangerous to life or 
property. 

 
48. Retaining walls and drainage 
 

If the soil conditions require it: 
 

(a) retaining walls associated with the erection or demolition of a building or other 
approved methods of preventing movement of the soil must be provided; and 

 
(b) adequate provision must be made for drainage. 

 
49. Support for neighbouring buildings 
 

(a) If an excavation associated with the erection or demolition of a building extends below 
the level of the base of the footings of a building on an adjoining allotment of land, the 
person causing the excavation to be made: 

 
(i) must preserve and protect the building from damage; and 
(ii) if necessary, must underpin and support the building in an approved manner; and 
(iii) must, at least 7 days before excavating below the level of the base of the footings 

of a building on an adjoining allotment of land, give notice of intention to do so to 
the owner of the adjoining allotment of land and furnish particulars of the 
excavation to the owner of the building being erected or demolished. 

 
(b) The owner of the adjoining allotment of land is not liable for any part of the cost of 

work carried out for the purposes of this condition, whether carried out on the allotment 
of land being excavated or on the adjoining allotment of land. 

 
(c) In this condition, allotment of land includes a public road and any other public place. 

 



Woollahra Municipal Council 
Application Assessment Panel  6 September 2005  
 

H:\Application Assessment Panel\AGENDAS\2005\sept6-05aapage.doc 86 

50. Protection of public places 
 

(a) If the work involved in the erection or demolition of a building: 
 

(i) is likely to cause pedestrian or vehicular traffic on a public place to be obstructed 
or rendered inconvenient, or 

(ii) building involves the enclosure of a public place; 
 

a hoarding or fence must be erected between the work site and the public place. 
 

(b) If necessary, an awning must be erected, sufficient to prevent any substance from, or in 
connection with, the work falling into the public place. 

 
(c) The work site must be kept lit between sunset and sunrise if it is likely to be hazardous 

to persons in the public place. 
 

(d) Any such hoarding, fence or awning must be removed when the work has been 
completed. 

 
Note:  Prior to the erection of any hoarding, fence or the like on any footpath or other property 
owned or controlled by Council, permission must be sought and obtained from Council and 
the prescribed rental fee paid. 

 
51. Signs to be erected on building and demolition sites 
 

(a) A sign must be erected in a prominent position on any work site on which work 
involved in the erection or demolition of a building is being carried out : 

 
(i) stating that unauthorised entry to the work site is prohibited; and 
(ii) showing the name of the person in charge of the work site and a telephone number 

at which that person may be contacted outside working hours. 
 

(b) Any such sign must be removed when the work has been completed. 
 

(c) This clause does not apply to: 
 

(i) building work carried out inside an existing building; or  
(ii) building work carried out on premises that must be occupied continuously (both 

during and outside working hours) while the work is being carried out. 
 

52. Toilet facilities 
 

(a) Toilet facilities must be provided, at or in the vicinity of the work site on which work 
involved in the erection or demolition of a building is being carried out, at the rate of 
one toilet for every 20 persons or part of 20 persons employed at the site. 

 
(b) Each toilet provided: 

 
(a) must be a standard flushing toilet; and 

 
(b) must be connected: 
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(i) to a public sewer; or 
(ii) if connection to a public sewer is not practicable, to an accredited sewage 

management facility approved by the Council; or 
(iii) if connection to a public sewer or an accredited sewage management facility 

is not practicable, to some other sewage management facility approved by 
the Council. 

 
(c) The provision of toilet facilities in accordance with this clause must be completed 

before any other work is commenced. 
 

(d) In this condition: 
 

accredited sewage management facility means a sewage management facility to which 
Division 4A of Part 3 of the Local Government (Approvals) Regulation 1993 applies, being a 
sewage management facility that is installed or constructed to a design or plan the subject of a 
certificate of accreditation referred to in Clause 95B of the Regulation. 
 
approved by the Council means the subject of an approval in force under Division 1 of Part 3 
of the Local Government (Approvals) Regulation 1993. 

 
public sewer has the same meaning as it has in the Local Government (Approvals) Regulation 
1993. 

 
sewage management facility has the same meaning as it has in the Local Government 
(Approvals) Regulation 1993. 

 
53. Residential building work over $12,000 in value  
 

Council must be provided with the following information prior to the commencement of any 
works; 

 
(a) the proposed builder's details (in writing); and 
(b) proof of payment of the required insurance premium pursuant to Part 6 of the Home 

Building Act 1989. 
 
 
 
Ms C McMahon       Mr Brett Daintry 
TEAM LEADER      MANAGER DEVELOPMENT CONTROL 
 
 
ADVISINGS 
 
1. Other approvals 
 

This development consent does not remove the need to obtain any other statutory consent or 
approval necessary under any other Act, including: 
 
• an Application for Approval under Section 68 of the Local Government Act 1993 for an 

activity under that Act, including the erection of a hoarding.  All such applications must 
comply with the Building Code of Australia. 
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• an application for an Occupation Certificate under Section 109(C)(2) of the 
Environmental Planning and Assessment Act 1979. 

• An application for an Occupation Certificate may be lodged with Council if the 
applicant has nominated Council as the Principal Certifying Authority.  

 
2. Works and requirements of other authorities 
 

• Sydney Water may require the construction of additional works and/or the payment of 
additional fees.  Other Sydney Water approvals may also be necessary prior to the 
commencement of construction work.  You should therefore confer with Sydney Water 
concerning all plumbing works, including connections to mains, installation or 
alteration of systems, and construction over or near existing water and sewerage 
services. 

 
Contact Sydney Water, Rockdale (Urban Development Section) regarding the water and 
sewerage services to this development. 

 
• Australia Post has requirements for the positioning and dimensions of mail boxes in 

new commercial and residential deve lopments.  A brochure is available from your 
nearest Australia Post Office.   

• AGL Sydney Limited has requirements for the provision of gas connections. 
• Sydney Electricity has a requirement for the approval of any encroachments  including 

awnings, signs etc, over a public roadway or footway.  The Engineer Mains Overhead 
Eastern Area should be contacted on 9663 9408 to ascertain what action, if any, is 
necessary. 

• Telstra has requirements concerning access to services that it provides. 
 
3. Application for a Construction Certificate 
 

The required Application for a Construction Certificate may be lodged with Council.  
Alternatively, you may apply to an accredited private certifier for a Construction Certificate. 
 
WARNING:  Failure to obtain a Construction Certificate prior to the 
commencement of any building work is a serious breach of Section 81A(2) of the 
Environmental Planning & Assessment Act 1979.  It is also a criminal offence which 
attracts substantial penalties and may also result in action in the Land and 
Environment Court and orders for demolition. 

 
4. Occupational Health and Safety 
 

All site works must comply with the occupational health and safety requirements of the NSW 
WorkCover Authority. 

 
5. Hazardous waste removal  
 

Hazardous or intractable wastes arising from the demolition process must be removed and 
disposed of in accordance with the requirements of WorkCover and the EPA, and in 
accordance with the provisions of: 

 
• New South Wales Occupational Health and Safety Act, 1983; 
• New South Wales Construction Safety Act, 1912; Regulation 84A-J Construction Work 

Involving Asbestos or Asbestos Cement 1983; 



Woollahra Municipal Council 
Application Assessment Panel  6 September 2005  
 

H:\Application Assessment Panel\AGENDAS\2005\sept6-05aapage.doc 89 

• The Occupational Health and Safety (Hazardous Substances) Regulation 1996; 
• The Occupational Health and Safety (Asbestos Removal Work) Regulation 1996; and 
• The Waste Minimisation and Management Act and Regulations. 

 
6. Modifications to the consent 
 

Changes to the external configuration of the building, changes to the site layout or any 
changes to the proposed operation or use will require the submission and approval of an 
application under Section 96 of the Environmental Planning & Assessment Act 1979 before 
the issue of a Construction Certificate. 
 

7. Tree preservation 
 

Where tree work has not been approved by this Development Consent the developer is 
notified that a general Tree Preservation Order applies to all trees in the Municipality of 
Woollahra with a spread of branches greater than three (3) metres and also on all trees, 
irrespective of the spread of branches, with a height greater than five (5) metres.  This order 
prohibits the ringbarking, cutting down, topping, lopping, pruning, transplanting, injuring, or 
wilful destruction of such trees except with the prior written consent of the council.  Written 
consent from Council for such tree works must be in the form of a Tree Preservation Order 
Permit for Pruning or Removal of Protected Trees obtained from the Parks and Streetscape 
Section of Council. 
 

8. Storage bins on footpath and roadway 
 

Approval is required from Council prior to the placement of any storage bin on Council's 
footpath and/or roadway. 
 

9. Long Service Levy  
 

The current rate of the levy required by this consent is 0.2% of the cost all building and 
construction work costing $25,000 or more. 
 

10. Appeal 
 

Council is always prepared to discuss its decisions and, in this regard, please do not hesitate to 
contact Ms Catherine McMahon.  However, if you wish to pursue your rights of appeal in the 
Land & Environment Court you are advised that Council generally seeks resolution of such 
appeals through a Section 34 Conference, instead of a full Court hearing.  This approach is 
less adversarial, it achieves a quicker decision than would be the case through a full Court 
hearing and it can give rise to considerable cost and time savings for all parties involved.  The 
use of the Section 34 Conference approach requires the appellant to agree, in writing, to the 
Court appointed assessor having the full authority to completely determine the matter at the 
conference. 

 
 
ANNEXURES 
 
1. Plans and elevation 



Woollahra Municipal Council 
Application Assessment Panel  6 September 2005  
 

 
H:\Application Assessment Panel\AGENDAS\2005\sept6-05aapage.doc 90 

DEVELOPMENT APPLICATION ASSESSMENT REPORT 
 
ITEM No. D6 

FILE No. DA 166/2005/1 
 

ADDRESS: 
 

16 Transvaal Avenue DOUBLE BAY 2028 
 

PROPOSAL: 
 

Change of use of the rear ground floor from residential to a beauty salon 
and the upper floor from residential to office 
 

TYPE OF CONSENT: 
 

Local 
 

APPLICANT: 
 

Mr G Cranswick-Smith 

OWNER: 
 

Mr G Cranswick-Smith 

DATE LODGED: 
 

01/04/2005 (Amended plans received on 14/4/2005 for location of air-
conditioning unit.  Amended plans received on 27/7/2005 for change of 
use on upper floor) 
 

AUTHOR: 
 

Mr T Wong 

 
LOCALITY PLAN 
 

 
 
Subject 
Site 
 
 
Objectors 
 
 
 
 
 
 

North 

 
 
 

 
 

 
 

Locality Plan 
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1. SUMMARY 
 
Reason for report  
 
The concerns raised by the objector to the application cannot be comprehensively satisfied via 
conditions of consent.  Accordingly, the matter is referred to the Application Assessment 
Panel for determination. 
  
Issues 
 
- Impact to the accessibility of the adjacent public passageway  
- Unauthorised use 
- Signage 
 
Objections  
 
Two objections  
 
Cost of works 
 
The stated cost of the proposed work of $1,000 has been checked using the standard criteria 
specified in the Cordell Building Guide and is considered to be accurate. 
 
Recommendation 
 
Approval 

2. DESCRIPTION OF PROPOSAL 
 
The applicant seeks change of use of the rear ground floor to a beauty salon with the 
following trading hours: 
 
Monday to Saturday: 9am to 6pm   
 
The applicant also seeks to convert the bedroom and study on the upper floor to office use. 

3. DESCRIPTION OF SITE AND LOCALITY 
 
The subject site situates at No. 16 Transvaal Avenue, Double Bay.  It is located within the 
Transvaal Avenue Heritage Conservation Area alongside a public passageway to the north.  
The existing building on the site accommodates a retail shop and beauty salon at ground level 
and a residential unit on the upper floor.  The beauty salon is the subject of the current DA 
and is already operating and so constitutes an unauthorised development. 

4. PROPERTY HISTORY 
 
Development Application DA329/2003 for the following works was approved upon review 
on 28 October 2003: 
 
• internal alterations to rear, ground floor level to include a lounge room, dining area, 

kitchen, laundry and amenities 
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• addition of first floor to accommodate a bedroom, ensuite and study area 
 
A S96 modifications application (DA329/2003/3) to replace the window to the ground floor 
toilet to a door opening reset approximately 0.5m from the public passageway and minor 
internal layout changes to the toilet and laundry area was approved on 15 March 2005. 
 
This DA has not been fully implemented as approved.  The rear ground floor has been 
constructed for the use of the subject beauty salon without prior consent.  The original lounge 
area and dining/kitchen have been converted to the waiting area and two treatment rooms 
respectively for the beauty salon.  Unauthorised works in the premises include the following:- 
 
- The partition walls which create two new treatment rooms; 
- The air conditioning units outside the building in the rear court yard; 
- Three outdoor signage along the public passageway to the north of the subject site; and 
- The side gate opening providing access between the rear court yard and the public 

passageway to the north of the subject site. 

5. REFERRALS 
 
5.1 Comments from external approval bodies 
 
Not applicable. 
 
5.2 Building/Fire  
 
Council’s Fire Officer has no objection to the proposed change of use.  Condition No. 17 is 
recommended requiring compliance with Category 1 fire safety provision applicable to the 
proposed new use. 
 
5.3 Health 
 
Council’s Health Officer, Tonya Lego, provided the following comments:- 
 

Reference is made to the final inspection of the premises conducted on 15th July 2005 in 
relation fitout of the premises which does not comply with the requirements of LGA 
(orders) Regulation 1999 Schedule 3 with reference to the provision of the following 
items: 
 
a) Hand Wash Basin must be provided to the second unauthorised treatment room, along 

with hot and cold water together with a tiled splashback behind the basin from the 
floor to a height of 450mm and a distance of 150mm beyond each side of the wash 
basin.  

b)  Paper towels (single use) or liquid soap have been provided to the each hand wash 
basin  

 
Additionally the following items also require immediate attention: 
 
c) An approved sharp container must be provided for the disposal of sharps in 

accordance with Australian Standards in each treatment room.  
d) A laundry receptacle of smooth impervious material to provided to ensure cross 

contamination of clean and dirty linen which must be stored in separate locations  
e) Commercial grade hospital disinfection as per regulation, domestic hospital grade 

disinfectant is unsuitable. 
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f) Adequate garbage facilities must be provided with reference to Councils Waste 
Service Section requirements.   

g) A waste receptacles must be provided in each treatment room made of a smooth 
impervious surface capable of being easily cleaned. 

 
When the abovementioned items are completed the premises may then apply for 
registration which is a compulsory legislative prior to the commencement of trading  

 
In view of the above, Condition Nos. 8 to 11 are recommended. 
 
ENVIRONMENTAL ASSESSMENT UNDER S.79C 
 
The relevant matters for consideration under section 79C of the Environmental Planning and 
Assessment Act 1979 are assessed under the following headings: 

6. STATE/REGIONAL INSTRUMENTS AND LEGISLATION 
 
6.1 SEPPs 
 
State Environmental Planning Policy No. 55 
 
Under clause 7 (1) (a) of State Environmental Planning Policy No. 55 – Remediation of Land, 
consideration has been given as to whether the land is contaminated. An assessment of the 
Initial site evaluation provided by the applicant indicates the land does not require further 
consideration under clause 7 (1) (b) and (c) of SEPP 55. 
 
6.2 REPs 
 
SREP No. 23 – Sydney and Middle Harbours 
 
The provision of Clause 18 and the objectives under Clause 2 of this instrument require 
Council to take into consideration the visual impact that the proposal will have upon Sydney 
Harbour. 
 
The proposed work will not be visible from any harbour perspective.  Accordingly, the 
proposal is considered to be satisfactory with regard to the relevant matters for consideration 
listed under Clause 18 and the objectives under Clause 2 of this instrument. 
 
6.3 Section 94 contribution 
 
Pursuant to Woollahra Section 94 Contributions Plan 2002, monetary contributions are 
payable for public recreation facilities, civic improvements and administration costs. The 
Section 94 contribution is calculated by the following table: 
 
Commercial and other 
business in Double Bay 

Rate Proposal Calculation Total 

Parking $38,496/space 0 space required * $38,496 x 0 = Nil  
Civic Improvements $27/m² 94m²  $27 x 94 = $2,538 
Administration 1.5c/$ Value $2,538 $2,538 x 0.015 = $38.07 
* see Section 9.2 below   Total $2,576.07 

 
The total contribution, including administration fee = $2,576.07 (see Condition No. 14). 
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6.4 Other legislation 
 
Not applicable. 

7. WOOLLAHRA LOCAL ENVIRONMENTAL PLAN 1995 
 
7.1 Aims and objectives of WLEP 1995 and zone  
 
The proposal is permissible and is consistent with the aims and objectives of the LEP and the 
relevant objectives of Business 3(a) zone 
 
7.2 Statutory compliance table 
 
A compliance table is not required as the proposed change of use will have no change to the 
floor space and other planning parameters will remain the same. 
 
7.3 Other special clauses/development standards  
 
Clause 25 Water, wastewater and stormwater: The proposal is acceptable in terms of 
Clause 25(1) and (2).  
 
Clause 25D Acid Sulfate Soils: The proposed works do not require the need for an 
assessment of acid sulfate soils under clause 25D of Woollahra LEP 1995.  
 
Clauses 26-33 Heritage and conservation area provisions : The proposed change of use 
does not involve any change to the external appearance of the building being within the 
Transvaal Avenue Conservation Area.  The proposal is therefore considered acceptable in 
terms of Clauses 26-33. 

8. DRAFT AMENDMENTS TO STATUTORY CONTROLS 
 
Not applicable. 

9. DEVELOPMENT CONTROL PLANS 
 
9.1 Compliance table - Double Bay Centre DCP 2002 
 

Site Area (194.1m²) Existing Proposed Control Complies 

Maximum Floor Space Ratio in 
Transvaal Avenue Conservation Area 
(m²) 

0.98:1 
(189m²) 

0.98:1 
(189m²) 

1:1 
(194.1m²) YES 

 
Use 
 
The proposed change of use of the rear ground floor and first floor is considered satisfactory 
with respect to the principles set out in Clause 6.2 of the Double Bay Centre DCP 2002 
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Signage and advertising 
 
While signage is not proposed in the DA, it is noted that three signs have been placed along 
the public walkway to the north of the site which have been placed without consent. The 
number of signs along a short distance of the public passageway is considered excessive and 
unacceptable given that the passageway is narrow and currently has no signage along it.  In 
addition, it is noted, and confirmed by the applicant, that the proposal does not include any 
signage. Condition No. 12 is therefore recommended to remove these signs.   
 
Visual and acoustic privacy 
 
The proposed change of use to a beauty salon and an office would not impact upon the visual 
privacy of any adjoining properties since no new window or opening of any type would be 
added.  With regard to the noise level of the air conditioning unit, it has been ensure by point 
(c) in Section 15 - Recommendation B, requiring that the air conditioning units would not 
produce noise exceeding the ambient noise level.    
 
In view of the above, the proposal is considered satisfactory in this regard. 
 
Pedestrian access and mobility 
 
Although it is not shown in the drawings provided by the applicant, it is noted that a side gate 
has already been placed providing access between the rear courtyard and the public 
passageway along the northern side of the site.  The position of this gate is in breach of the 
previously approved Development Application DA329/2003 which allows a gate to the north-
western corner of the site.  The location of this gate would have an impact to the thoroughfare 
of the public passageway.  As such, Condition No. 13 is recommended to remove this gate. 
 
Transvaal Avenue Conservation Area - management policy and controls 
 
The proposed change of use would not result in additional floor area and no change to the 
external appearance of the existing building.  As such, the proposal is considered satisfactory 
with regard to the Transvaal Avenue Conservation Area. 
 
9.2 DCP for off-street car parking provision and servicing facilities 
 
Not applicable as the Double Bay Centre DCP prohibits on-site car parking in the Transvaal 
Avenue Heritage Conservation Area. 
 
9.3 Woollahra Access DCP 
 
The proposed modifications would not reduce the level of accessibility of the original 
proposal and is therefore considered satisfactory in this regard. 
 
9.4 Other DCPs, codes and policies  
 
Policy on Unauthorised Uses, Buildings and Works 
 
A site inspection conducted on 13th July 2005 revealed that the use has been commenced and 
unauthorised building works had taken place. 
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Council’s Policy on Unauthorised Uses and Building Works sets criteria on whether to 
prosecute or take enforcement action on unauthorised work.  There are four (4) considerations 
that Council must have regard to.  They are:- 
 
“The nature and seriousness of the breach” 
The unauthorised building works are not considered to be a serious breach. The internal 
partition walls do not have any environmental impact or amenity impact upon adjoining 
property owners. The signs and side gate, which do not form part of the current DA but have 
been in place, are required to be removed by Condition Nos. 12 and 13.  An acoustic report 
for the air conditioning unit would be required before issue of a Building Certificate to 
satisfactory the noise criteria. 
 
Council’s Environmental Health Officer has outlined the required items which must be 
provided before the premises can be registered as a beauty salon.  These items are conditioned 
(see Condition Nos. 8 and 9).  
 
“Balancing of public interests and cost to Council” 
Given the assessment of the works in this report it is considered that the works can be 
retained. 
 
“The available methods of enforcement” 
Council can pursue action in the Local Court to seek prosecution of the owner and builder for 
the unauthorised work. Council can also seek the removal of the unauthorised work. 
 
Another available option, under Section 127A of the Environmental Planning and Assessment 
Act 1979 allows Council to issue a Penalty Infringement Notice for unauthorised work. 
 
Schedule 5 of the Environmental Planning and Assessment Regulations 2000 determines the 
monetary penalty involved with the infringement notices (up to $600.00 per infringement).   
 
“The circumstances of each case” 
Given the assessment of the application it is recommended that the works be retained. 

10. APPLICABLE REGULATIONS 
 
Not applicable. 

11. THE LIKELY IMPACTS OF THE PROPOSAL 
 
All likely impacts of the proposal have been assessed elsewhere in this report. 

12. THE SUITABILITY OF THE SITE 
 
The site is suitable for the proposed development. 

13. SUBMISSIONS 
 
The proposal was advertised and notified in accordance with Council’s Advertising and 
Notifications DCP.  One submission was received from Ms. Sally Guth of Unit 7, 35-39 
William Street. 
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The objection raised the following issues: 
 
Entrance from the side walkway 
 
This is acknowledged and Condition No. 13 is recommended to remove the side gate. 
 
Noise generated by the clients entering the business 
 
The subject site and the objector’s property are separated by a public passageway.  Due 
to the limited size of the premises (approximately 37m²), the number of occupants is not 
anticipated to be high and would not create significant increase of pedestrian flow along 
the public passageway.  As such, there is no apparent evidence that the proposed use of 
beauty salon would generate unacceptable noise level to the neighbouring properties.  In 
addition, Condition No. 15 is imposed to ensure the use of the premise does not give 
rise to excessive noise. 

 
Amended plans were received on 14 April 2005 to indicate the location of air conditioning 
unit.  In addition, the DA plan was further amended on 27 July 2005 by the applicant to 
indicate that the bedroom and study on the upper floor would be used as ancillary office.  
These amendments were re-notified and re-advertised on 3 August 2005 in accordance with 
Council’s Advertising and Notifications DCP.  It attracted one objection from Mrs. Stephanie 
Marshall of Unit 9, 35-39 William Street. The objection raised the following issue: 
 

Advertising sign 
 
This issue has been discussed in Section 9.1 under Signage and advertising.  It is 
acknowledged that three signs have been placed along the public walkway to the north 
of the site without prior consent from Council.  Accordingly, Condition No. 12 has 
been recommended to remove these signs.   

14. CONCLUSION - THE PUBLIC INTEREST 

The proposal is acceptable against the relevant considerations under s79C and would be in the 
public interest, subject to compliance with the matters set out in the recommendation. 

15. RECOMMENDATION: Pursuant to Section 80(1) of the Environmental Planning 
and Assessment Act, 1979  

 
A. THAT the Council, as the consent authority, grant development consent to DA 

166/2005/1 for the change of use of the rear ground floor from residential to a beauty 
salon and the upper floor from residential to office on land at 16 Transvaal Avenue, 
Double Bay, subject to the following conditions: 

 
1. Approved Plans  
 

This consent relates to the work, shown in colour, on plan numbered Sheet 1, dated 
November 2003, drawn by Architex, which carries a Council stamp “Approved DA 
Plans” and the signature of a Council officer, except where amended by the following 
conditions. 

 
2. This consent excludes the following works as they have been carried out without prior 

Council’s consent:- 
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• the internal partition walls to create 2 new treatment rooms; and 
• the mechanical ventilation of the rear ground floor and associated installation of 

air conditioning units. 
 
3. Hours of operation of the beauty salon at rear ground floor level 
 

The hours of operation are limited to the following: 
 
Monday to Saturday: 9.00am to 6.00pm 

 
4. Number of employees associated with beauty salon use at rear ground floor 

 
The number of employees associated with the beauty salon is limited to 2 persons. 
 

5. Hours of operation of the office use at first floor level 
 
The hours of operation are limited to the following: 
 
Monday to Saturday: 9.00am to 6.00pm 
 

6. Number of employees associated with office use at first floor 
 

The number of employees associated with the office use is limited to 2 persons. 
 
7. Occupation of premises  
 

The premises must not be occupied prior to the issue of an Occupation Certificate. 
 
8. Beauty Salon Health Require ments 
 

Prior to the issue of the Occupation Certificate in respect of the beauty salon use at rear 
ground floor the following matters are to be complied with:- 
 
(a) A hand wash basin is to be provided to all treatment rooms, along with hot and 

cold water together with at tiled splashback behind the basin from the floor to a 
height of 450mm and a distance of 150mm beyond each side of the wash basin; 

(b) Paper towels (single use) or liquid soap is to be provided to the each hand wash 
basin; 

(c) An approved sharp container must be provided for the disposal of sharps in 
accordance with Australian Standards in each treatment room; 

(d) A laundry receptacle of smooth impervious material is to be provided to prevent 
cross contamination of clean and dirty linen which also must be stored in separate 
locations; 

(e) Commercial grade hospital disinfection, not domestic hospital grade disinfectant, 
is to be provided;  

(f)  Adequate garbage facilities are to be provided with reference to Councils Waste 
Service Section requirements; and 

(g) Waste receptacles are to be provided in each treatment room made of a smooth 
impervious surface capable of being easily cleaned. 

 
9. Registration of the beauty salon use 
 

The owner and occupier of the premises must register the beauty salon with Council 
prior to the commencement of operation of the use. 
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10. Beauty Salon – Maintenance of Beauty salon premises 
 

The beauty salon must be maintained at all times in accordance with the Code of Best 
Practice – Skin Penetration as published by NSW Health. 

 
11. Beauty Salon 
 

Any treatments involving skin penetration as defined under Section 51(3) of the Public 
Health Act 1991 shall comply with the requirements of the Public Health (Skin 
Penetration) Regulation 2000, the ‘Guidelines for Skin Penetration-2001’ and the ‘Skin 
Penetration Code of Best Practice’. 

 
12. Removal of signage 
 

Three signs with the business name of “Oasis Beauty” are placed along the public 
passageway to the north of the site without Council’s consent.  These signs are 
unauthorised and shall be removed within 28 days of the date of this determination 
before the issue of an Occupation Certificate. 
 

13. Removal of side gate 
 
A side gate is installed to the northern fence providing access between the rear 
courtyard and the public passageway to the north of the site without Council’s consent.  
This gate is unauthorised and shall be removed within 28 days of the date of this 
determination before the issue of an Occupation Certificate. 

 
14. Section 94 contributions  
 

Pursuant to Section 94 of the Environmental Planning and Assessment Act 1979, a 
monetary contribution of - 

  
• $2,538 towards the provisions of civic improvements in the Double Bay 

Commercial Centre; and  
• $38.07 towards cost for administration of Woollahra Section 94 Contributions 

Plan 2002 
Total contribution = $2,576.07 

 
must be paid to Council: 

 
(a) prior to the issue of a construction certificate, where a construction certificate is 

required; or 
(b) prior to the issue of a subdivision certificate, where only a subdivision certificate 

is required; or 
(c) prior to the issue of an occupation certificate in any other instance. 

 
This condition is imposed under the Woollahra Section 94 Contributions Plan 2002. 

 
Indexation of Section 94 contributions  
To ensure that the value of monetary contributions is not eroded over time by increases 
in costs, the contribution rates specified in the Plan will be increased annually on the 
anniversary of the commencement of the Plan based on the formula specified in Clause 
3.13 of the Plan.  
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If the required contribution is not paid before the next anniversary of the 
commencement of the Plan following the date of this development consent, the payable 
contribution will be the increased amount calculated by Council in accordance with the 
indexation formula set out in clause 3.13 of the Plan. 
 
Deferred periodic payment of Section 94 contributions  
Any request for deferred or periodic payment of the Section 94 contribution required by 
this consent must be made in writing by the applicant and must set out the reasons for 
the request.  Council will consider any such request on the basis of the criteria set out in 
clause 3.8 of the Plan. 
 
Where Council accepts payment by way of instalments, each instalment will be paid 
before work commences on the corresponding stage of the development and the amount 
of each instalment will be calculated on a pro-rata basis in proportion to the cost of the 
development. 
 
Council may, as a condition of accepting deferred or periodic payment, require the 
applicant to provide a bank guarantee where: 

 
(a) the guarantee is by an Australian bank for the amount of the total outstanding 

contribution; 
 

(b) the bank unconditionally agrees to pay the guaranteed sum to Council on written 
request by Council on completion of the development or no earlier than 12 
months from the provision of the guarantee whichever occurs first; 

 
(c) the bank agrees to pay the guaranteed sum without reference to the applicant or 

landowner or other person who provided the guarantee and without regard to any 
dispute, controversy, issue or other matter relating to this development consent or 
the carrying out of the development in accordance with this development consent; 
and 

 
(d) the obligations of the bank are discharged when payment to Council is made in 

accordance with the guarantee or when Council notifies the bank in writing that 
the guarantee is no longer required. 

 
Any deferred or outstanding component of the contribution will be indexed in 
accordance with clause 3.13 of the Plan.  If a deferred or periodic payment is not made 
before the next anniversary of the Plan, the amount payable will be the increased 
amount calculated by Council in accordance with clause 3.13 of the Plan.  The applicant 
will pay any charges associated with establishing or operating the bank guarantee.  
Council will not cancel the bank guarantee until the outstanding contribution as indexed 
and any accrued charges are paid. 

 
15. Noise control 
 

The use of the premises must not give rise to the transmission of offensive noise to any 
place of different occupancy. Offensive noise is defined in the Protection of the 
Environment Operations Act 1997. 
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16. Building works 
 

No building works, apart from that required for compliance with the Category 1 fire 
safety provisions applicable to the proposed new uses, are approved under this 
Development Consent. 

 
17. Change of building use 
 

(a) A building in respect of which there is a change of building use must comply with 
the Category 1 fire safety provisions applicable to the proposed new use. 

 
Note.  The obligation under this condition to comply with the Category 1 fire 
safety provisions may require building work to be carried out even though none is 
proposed or required in the relevant development consent. 

 
(b) This condition does not apply to the extent to which an exemption is in force 

under Clause 187 or 188 of the Environmental Planning and Assessment 
Regulation 2000, subject to the terms of any condition or requirement referred to 
in Clause 187 (6) or 188 (4). 

 
B. THAT except as provided by the conditions of consent, Council will not require the 

removal/demolition of the unauthorised works subject to the following: 
 

 

(a) Lodgement of a Building Certificate application with Council. 
 
(b) Compliance with Condition Nos. 8, 9, 11 and 12 of the Development Consent to 

DA166/2005/1. Works are to be completed prior to the issue of the Building 
Certificate. 

 
(c) The submission of certification from a professional engineer (structural) as 

defined by the Building Code of Australia that the structural stability of the 
Building has not been adversely affected by the unauthorised building works or 
details of any remedial works required by the professional engineer prior to such 
engineer being able to issue certification; and 

 
(d) Prior to the issue of the Building Certificate, the developer must submit to the 

Council a report from a qualified practicing acoustic engineer (who is a member 
of either the Australian Acoustical Society or the Association of Australian 
Acoustical Consultants). The report must certify that that the air conditioning 
units have been undertaken to meet the design criteria that the noise level, as 
measured at the boundaries of the subject property, will not exceed the ambient 
noise level.  

 
The Building Certificate Application must be submitted within 28 days of the date of 
this determination and all remedial works required must be completed to Council’s 
satisfaction within 56 days. 
 
Failure to comply with such requirements may result in Council commencing action 
under Part 6 of the Environmental Planning and Assessment Act 1979 including 
appropriate orders and prosecution. 
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C. THAT this matter be referred to the Manager – Building & Compliance to take 
appropriate action under Part 6 of the Environmental Planning and Assessment Act 
1979 in accordance with Council’s Policy on Unauthorised Uses, Buildings and Works 
for failure to obtain Council’s prior development consent. 

 
 
 
 
Mr T Wong        Cathy McMahon 
ASSESSMENT OFFICER      TEAM LEADER 
 
 
ADVISINGS 
 
1. Other approvals 
 

This development consent does not remove the need to obtain any other statutory 
consent or approval necessary under any other Act 
 

2. Appeal 
 

Council is always prepared to discuss its decisions and, in this regard, please do not 
hesitate to contact Mr T Wong.  However, if you wish to pursue your rights of appeal in 
the Land & Environment Court you are advised that Council generally seeks resolution 
of such appeals through a Section 34 Conference, instead of a full Court hearing.  This 
approach is less adversarial, it achieves a quicker decision than would be the case 
through a full Court hearing and it can give rise to considerable cost and time savings 
for all parties involved.  The use of the Section 34 Conference approach requires the 
appellant to agree, in writing, to the Court appointed assessor having the full authority 
to completely determine the matter at the conference. 

 
 
 
ANNEXURES 
 
1. Plans and elevations 
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DEVELOPMENT APPLICATION ASSESSMENT REPORT 
 
ITEM No. D7 

FILE No. DA 353/2005/1 
 

ADDRESS: 
 

9 Wyuna Road POINT PIPER 2027 
 

PROPOSAL: 
 

Erection of a new timber flagpole. 
 

ZONING: 
 

Residential 2(a) 

TYPE OF CONSENT: Local  
APPLICANT: 
 

Kenstrom Design Pty Ltd 

OWNER: 
 

Mr I D Darling 

DATE LODGED: 
 

14/06/2005 

AUTHOR: Mr D Rohloff 
 
LOCALITY PLAN 
 

 
 
Subject 
Site 
 
 
Objectors 
 
 
 
 
 
 

North 

 

 
 

Locality Plan 
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1. SUMMARY 
 
Reason for report 
 
The application has been referred to the Application Assessments Panel, as an objection has 
been received which cannot be addressed by condition. 
 
Issues 
 
• Disruption of views 
 
Objections  
 
The following submission was received as a result of the notification and exhibition of the 
development application: 
 

• Fax dated 11th July 2005 from Eric and Elisabeth Wohl, resident of 16 Wyuna Road, 
Point Piper, objecting to the application on loss of view. 

 
Cost of works 
 
The stated cost of the proposed work of $1000.00 has been checked using the standard criteria 
specified in the Cordell Building Guide and is considered to be accurate. 
 
Recommendation 
 
Consent 

2. DESCRIPTION OF PROPOSAL 
 
The proposal is to fix a white painted timber flagpole to the slab of the existing balcony, 
which is located on the northern corner of the existing house. A flag will be erected on the 
flagpole. 

3. DESCRIPTION OF SITE AND LOCALITY 
 
The site is located on the northeastern side of Wyuna Road.  The site is rectangular in shape 
of approximately 1037m2.  It slopes to the rear of the allotment and enjoys views towards 
Felix Bay. Existing on the site is a three-storey dwelling with a garage to the street alignment.  
 
Surrounding development includes a mixture of two and three storey houses of varied 
architectural styles. 

4. PROPERTY HISTORY 
 
Development Application No. 03/0317/1 was approved on 15th July 2003. The proposal 
included the conversion of the existing building, which at the time contained two strata units, 
into a single dwelling. The main alterations and additions to reinstate the original house were 
as follows: 
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• Demolition of the existing two car garage and construction of a double garage in the 
same location. 

• Addition to north west side of the existing building, fronting Wyuna Road including 
rumpus room, cellar store room and bathroom at basement level; roofed logia, terrace 
area with pergola, kitchen and living areas at ground level. 

• Addition of new balcony, bathrooms at first floor level to the north side of the existing 
building. 

• New slate roof on existing structure, addition of new skylight to roof, and alterations 
to existing skylights on roof. 

• New window openings and doors on south west, south east and northeastern 
elevations. 

• Internal modifications to layout 
• Demolition of existing chimney on the north side of building. 
• Demolition of existing boundary wall on Wyuna Road frontage and construction of 

new brick and timber wall and timber gate. 
 

In response to Council’s concerns about streetscape and Floor Space Ratio, revised plans 
were submitted which included the following: 
 
• Alteration to the roof form of the loggia and overall reduction in height by 1.2 metres. 
• Increased articulation to the front elevation of the loggia. 
• Addition of pedestrian gate on street frontage between storage area and loggia 

 
Section 96 Application No. 317/2003/2 was approved on 14th December 2004. The proposed 
modifications included: 
 

• Reducing size of the approved loggia from 46sqm to 30sqm to increase solar access to 
terrace and kitchen. 

• Relocate pedestrian gate along street boundary. 
• Amend pergola supports to accommodate change in the size of the loggia. 

5. REFERRALS 
 
5.1 Comments from external approval bodies 
 
No referral required 
 
5.2 Building 
 
No referral required 
 
5.3 Health 
 
No referral required 
 
5.4 Heritage 
 
No referral required 
 
5.5 Urban Design 
 
No referral required 
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5.6 Technical Services 
 
No referral required 
 
5.7 Landscaping/Trees Management 
 
No referral required 
 
ENVIRONMENTAL ASSESSMENT UNDER S.79C 
 
The relevant matters for consideration under section 79C of the Environmental Planning and 
Assessment Act 1979 are assessed under the following headings: 

6. RELEVANT STATE/REGIONAL INSTRUMENTS AND LEGISLATION 
 
6.1 SEPPs 
 
State Environmental Planning Policy No. 55 
 
Under clause 7 (1) (a) of State Environmental Planning Policy No. 55 – Remediation of Land, 
consideration has been given as to whether the land is contaminated. An assessment of the 
Initial site evaluation indicates the land does not require further consideration under clause 7 
(1) (b) and (c) of SEPP 55. 
 
6.2 REPs 

SREP No. 23 – Sydney and Middle Harbours 
 
The subject site is located upon land to which SREP No. 23 applies.  Council is required to 
take into consideration the following matters, prior to determination: 
 
§ The appearance of the development from the waterway and the foreshores: 
 

The proposed flagpole would not result in a dominant building form when viewed from 
the harbour as the scale would be similar to that of surrounding development. There 
would be no loss of landscaping or existing trees on the site. It is considered that the 
proposal would not result in adverse visual impact when viewed from the waterways and 
the foreshore. 

 
§ Whether the development will cause pollution or siltation of the waterway to an 

extent that would jeopardise any existing or potential uses of the waterway: 
 

It is not envisaged that the proposed works would result in any pollution or siltation of the 
waterway to an extent that would jeopardise any existing or potential uses of the 
waterway. Conditions of development consent have been imposed in regard to erosion and 
sediment control on the subject site. 
 

§ Whether the development will have an adverse effect on wetlands or flora or fauna 
habitats: 

 
There are no wetlands in the vicinity of the site.  
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§ The noise likely to be generated by the development and any adverse effect that any 
such noise would have on existing uses of the waterway or nearby land: 

 
The proposed works are not considered to give rise to any adverse impacts on the acoustic 
privacy of the waterway or nearby land. Condition 5 has been imposed to ensure that the 
flagpole does not give rise to any adverse acoustic affects. 

 
§ Whether the development will have an adverse effect on drainage patterns or cause 

shoreline erosion: 
 

The proposed works would not result in any adverse effect on existing drainage patterns 
or cause shoreline erosion. 

 
§ Whether the development will cause excessive congestion of, or generate conflicts 

between, people using the waterways or the waterfront: 
 

This is not applicable to this assessment. 
 
§ The demand for storage space for boats on the Harbours or on Parramatta River: 
 

This is not applicable to this assessment. 
 
§ Whether the development warrants a foreshore location: 
 

This is not applicable to this assessment. 
 
6.3 Section 94 contribution 
 
Not applicable 
 
6.4 Other relevant legislation 
 
None relevant 

7. WOOLLAHRA LOCAL ENVIRONMENTAL PLAN 1995 
 
7.1 Aims and objectives of WLEP 1995 and zone (Clause 8(5)) 
 
The proposal is permissible and is consistent with the aims and objectives of the LEP and the 
relevant objectives of the Residential 2(a) zone. 
 
7.2 Statutory compliance table 
 

Site Area: 1037m² Existing Proposed Control Complies 

Overall Height 12.6m 11.05m 9.5m No 

 
7.4 Site area requirements 
 
Not applicable 
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7.5 Height 
 
The proposed flagpole extends to a height above ground floor level of approximately 11.05 
metres. This non-compliance is considered to be reasonable as it does not provide any 
additional height to the existing building, which is approximately 12.6 metres above ground 
level (including the chimney). Additionally, the proposed flagpole (and assumed associated 
flag) would not be considered to provide any significant disruption to any potential view loss. 
 
In this regard the applicant submitted a SEPP 1 objection in relation to this non-compliance, 
which states that: 
  

“A flagpole is not a building mass and will therefore not impact on any of the 
objectives. Compliance would result in the top of the pole being too low on the balcony. 
A flag would not fly. A 100 mm diameter pole will not impact on the neighbourhood.” 

 
The SEPP 1 Objection is assessed as follows: 
 
Is the planning control in question a development standard? 
 
The maximum building height is a development standard under WLEP 1995. The maximum 
height requirement is 9.5 metres, as prescribed by clause 12. 
 
What is the underlying purpose of the standard? 
 
The objectives of the maximum building height development standard in Woollahra LEP 
1995 are as follows: 
 
a) To minimise the impact of new development on existing views of the Sydney Harbour, 

ridgelines, public and private open spaces and views of the Sydney City skyline; 
b) To provide compatibility with the adjoining residential neighbourhood; 
c) To safeguard visual privacy of interior and exterior living areas of neighbouring 

dwellings; 
d) To minimise detrimental impacts on existing sunlight access to interior living rooms and 

exterior open space areas and minimise overshadowing; 
e) To maintain the amenity of the public domain by preserving public views of the harbour 

and surrounding areas and the special qualities of the streetscapes. 
 
Is non-compliance with the development standard consistent with the aims of the Policy, and 
in particular, would strict compliance with the development standard tend to hinder the 
attainment of the objectives specified in Section 5(a)(i) and (ii) of the EP and A Act? 

 
Having considered the objectives of the development standard contained in Woollahra LEP 
1995, it is considered that the proposal would result in minimal adverse impact on views, 
privacy and solar access of adjoining properties. 
 
The proposal consists only of a flag pole with a diameter of 100mm. It is assumed that a flag 
is to be erected on the flag pole. Whilst the flag pole does extend beyond the height control, it 
still does not add any additional height to the dwelling house on which it is to be erected. 
 
Strict compliance with the development standard would not necessarily hinder the attainment 
of the objectives specified in Section 5(a)(i) and (ii) of the EP and A Act. These objectives 
encourage: 
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(i) the proper management, development and conservation of natural and artificial 
resources, including agricultural land, natural areas, forests, minerals, water, 
cities towns and villages for the purpose of promoting the social and economic 
welfare of the community and a better environment, and 

(ii) the promotion and coordination of the orderly and economic use and 
development of land. 

 
It is considered that the proposal is acceptable in terms of the objectives of Woollahra Local 
Environmental Plan 1995, which has been implemented to help ensure that the above 
objectives are met. In this regard the proposal is considered to be acceptable.  
 
Is compliance with the standard unreasonable or unnecessary in the circumstances of the 
case? 
 
Having regard to the objectives of the development standard contained in Woollahra Local 
Environmental Plan 1995, it is considered that strict compliance with this standard is 
unreasonable and unnecessary in the circumstances of the case, as the proposal would not 
result in any change to the existing ridge height of the dwelling and would be consistent with 
the objectives of Council’s height standard. 
 
Is the objection well founded? 
 
The objection provided by the applicant, that the flagpole is not a building mass and will 
therefore not impact on any of the objectives is reasonably well founded. Consequently it is 
considered that granting of development consent would be consistent with the aims and 
objectives of SEPP 1.  
 
7.6 Floor space ratio 
 
Not applicable 
 
7.7 FSBL 
 
Not applicable 
 
7.8 Other special clauses/development standards  
 
Clause 18 Excavation: The proposed excavation is acceptable in terms of Clause 18.  
 
Clause 19 HFSPA: The proposal is acceptable in terms of Clause 19(2).  
 
Clause 24 Land adjoining public open space: The proposal is acceptable in terms of Clause 
24(2).  
 
Clause 25 Water, wastewater and stormwater: The proposal is acceptable in terms of 
Clause 25(1) and (2).  
 
Clause 25D Acid Sulfate Soils: The proposed works do not require the need for an 
assessment of acid sulfate soils under clause 25D of Woollahra LEP 1995.  
 
Clauses 26-33 Heritage and conservation area provisions : The Council Heritage indicates 
that the subject site is a heritage item. It is considered that the proposed flagpole will have no 
adverse impact on the heritage value of the site. 
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8. DRAFT AMENDMENTS TO STATUTORY CONTROLS 
 
Draft State Environmental Planning Policy (Application of Development Standards) 2004 
applies  
 
Section 79C(1)(a)(ii) of the Act requires that in determining a development application, a 
consent authority is to take into consideration any draft environmental planning 
instrument "EPI" that is or has been placed on public exhibition and details of which have 
been notified to the consent authority. 
 
Draft State Environmental Planning Policy (Application of Development Standards) 2004 
("the proposed SEPP") was publicly exhibited from 10 May to 18 June 2004. In considering 
how much weight should be placed upon an exhibited draft environmental planning 
instrument under section 79C of the Act one must assess how likely it is that the draft EPI will 
commence, in what form it is likely to commence and consider what effect the instrument 
would have if applied. 
 
The proposed SEPP received significant criticism from the development industry in 
submissions.  Officers of DIPNR have advised that it will not be made in the form it was 
exhibited and that it will now be included as part of the new Integrated LEP Template. This 
template will be placed on public exhibition in late April/May 2005. Therefore, it is not 
known in what form the draft SEPP will be made. 
 
Clause 14 of the draft SEPP provides Saving and Transitional provisions. These provisions 
provide that any application submitted prior to the commencement of the proposed SEPP and 
within 28 days after the commencement of the proposed SEPP is to be determined in 
accordance with the former SEPP No.1 as if the former SEPP No.1 had not been repealed by 
the proposed SEPP. It is likely that the draft SEPP, if made, will contain transitional 
provisions.  
 
The draft SEPP would, if it commenced in its exhibited form, require a higher threshold test 
in order for an objection against a development standard to be sustained. However, the draft 
policy should not be given determining weight in the assessment of development applications 
for the following reasons: 
 
1. The draft SEPP will not be made in the form it was exhibited 
2. It is not known whether the threshold tests contained in the exhibited SEPP will be 
retained 
3. It is likely that, if made, the draft SEPP will contain savings and transitional provisions.  
 
This means that objections submitted under State Environmental Planning Policy No.1 must 
be assessed under the current policy. 
 
Draft Sydney Regional Environmental Plan (Sydney Harbour Catchment) 2004 
 
The subject site is within the area to which the Draft SREP applies. The objectives of the Plan 
are established at Clause 2 and include the following: 
 
• to ensure that the catchment, foreshores, waterways and islands of Sydney Harbour are 

recognised, protected and maintained: 
• as an outstanding natural asset 
• as a public asset of national and heritage significance, for existing and future 

generations 



Woollahra Municipal Council 
Application Assessment Panel  6 September 2005  
 

 

H:\Application Assessment Panel\AGENDAS\2005\sept6-05aapage.doc 21 

• to ensure a healthy, sustainable environment on land and water 
• to achieve a high quality urban environment 
• to ensure a prosperous working waterfront and an effective transport corridor 
• to ensure accessibility to and along Sydney Harbour and its foreshores 
• to provide a consolidated, simplified and updated legislative framework for future 

planning 
 
The proposal will not have an adverse visual impact on the Harbour foreshore and the 
proposal is consistent with the objectives of the Draft SREP. It is therefore considered that the 
proposal meets the relevant requirements of the Draft SREP and is acceptable in this regard. 

9. DEVELOPMENT CONTROL PLANS 
 
9.1 Numeric Compliance table - Woollahra Residential Development Control Plan 
2003 
 
Not relevant for this application 
 
Site analysis performance criteria (Part 3) 
 
Not applicable 
 
Desired future precinct character objectives and performance criteria (Part 4) 
 
The subject site is located within the Point Piper Precinct. The desired future character 
objectives revolve around preserving the streetscape, incorporating the sloping topography 
into design, preserving views and incorporating well designed contemporary buildings. The 
proposal meets the criteria of the desired future character for the following reasons: 
§ It contributes to a mixture of architectural styles 
§ It is considered highly unlikely that the proposal will cause any disruption to any views 

and vistas from either private dwelling or public places.  
 
Streetscape performance criteria (Section 5.1) 
 
The proposal is considered to be consistent with the streetscape performance criteria. The 
relevant objectives are: 
 

• To achieve housing forms of a scale and character in keeping with the desired future 
character for the locality. 

 
Comment: The proposed flagpole does not add significantly to the scale of the existing 
building. The building itself in its current form has been assessed as being consistent 
with scale and character for the locality in Development Application No. 317/2003/1. 
As such, the proposal is considered to be suitable in this regard. 

 
• To ensure that development recognizes predominate streetscape qualities. 

 
Comment: The erection of a flagpole in its proposed location would not adversely 
impact upon the predominant streetscape qualities of Wyuna Road. 
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Building size and location performance criteria (Section 5.2) 
 
It is considered  that the proposal would not add significantly to the bulk of the existing 
building for the following reasons: 
 

- there is no change to the front, side and rear setbacks 
- there will be no change to the building footprint 
- there will be no change in floor space ratio 

 
In addition, it is necessary to consider the relevant objectives, which are: 
 

• To ensure the size and location of buildings allow for the sharing of views and 
preserve privacy and sunlight access for neighbouring residents. 

 
Comment: The sharing of views has been discussed in detail in Section 9 of this report 
under the sub-heading below ‘Views performance criteria’, and the impact on views is 
considered to be negligible. The proposal does not result in any impact on privacy or 
sunlight access. In this regard the proposal is considered to be acceptable. 

 
• To ensure the form and scale of development is not excessive and maintains the 

continuity of building forms and front setbacks in the street. 
 

Comment: the proposal does not add any significant bulk to the existing building. 
 
Open space and landscaping performance criteria (Section 5.3) 
 
Not applicable 
 
Fences and walls performance criteria (Section 5.4) 
 
Not applicable 
 
Views performance criteria (Section 5.5) 
 
The views performance criteria aims to ensure that views and vistas are maintained from both 
public and private spaces. The proposed flagpole extends beyond the height control of 9.5m, 
however it does not extend beyond the existing height of the building. Regardless, the Panel 
should note that an objection has been received with respect to view loss. In this respect the 
steps used in Tenacity Consulting v Warringah [2004] NSWLEC 140 will be used to assess 
any view loss impacts from the erection of the flagpole and associated flag:- 
 
1. What is the value of the view?  
 
The Court said: “The first step is the assessment of views to be affected. Water views are 
valued more highly than land views. Iconic views (eg. of the Opera House, the Harbour 
Bridge or North Head) are valued more highly than views without icons. Whole views are 
valued more highly than partial views, eg. a water view in which the interface between land 
and water is visible is more valuable than one in which it is obscured.” 
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Council’s procedure for the assessment of view loss states: 
 
In addition to this principle, it is the opinion of the Council that greater weight should be 
given to public views and vistas compared to private views. This is because in planning terms 
the public interest should generally prevail over the private interest, because public views to 
the harbour and city are key elements of Woollahra’s character and because many more 
citizens enjoy the benefits of public views. Therefore, greater weight should be given to 
maintaining public views from streets and open spaces so that vistas along streets and from 
public viewing areas are maintained to the fullest possible extent.  
 
In regards to the proposal, the view to be disrupted is a water view. The view is of Felix Bay 
and extends over to the land on the other side of the bay. Additionally, it is only a private 
view that has any potential to be disrupted. No public views or vistas will be diminished. In 
this regard it is considered that the proposal does not have a significant adverse effect. 
 
2. From what part of the property are views obtained 
 
The Court said: “The second step is to consider from what part of the property the views are 
obtained. For example, the protection of views across side boundaries is more difficult than 
the protection of views from front and rear boundaries. In addition, whether the view is 
enjoyed from a standing or sitting position may also be relevant. Sitting views are more 
difficult to protect than standing views. The expectation to retain side views and sitting views 
is often unrealistic.” 
 
Council’s procedures state: 
 
This principle is consistent with the provisions of C5.5.6 of RDCP 2003. This control places 
greater weight on views enjoyed from the main habitable rooms of surrounding residences 
 
The view that the objectors claim will be disrupted is from the front of their property, namely 
No.16 Wyuna Road.  
 
The view that the objectors are concerned with is the view from their front garden and not 
from within the house itself. The objector mentioned to the Assessment Officer that she is not 
concerned with any view loss that will occur from within the house itself. Considering that 
view loss from any room whatsoever inside the house is not an issue, the proposal is 
considered to be acceptable in this regard. 
 
3. What is the extent of the impact? 
 
The Court said: “The third step is to assess the extent of the impact. This should be done for 
the whole of the property, not just for the view that is affected. The impact on views from 
living areas is more significant than from bedrooms or service areas (though views from 
kitchens are highly valued because people spend so much time in them). The impact may be 
assessed quantitatively, but in many cases this can be meaningless. For example, it is 
unhelpful to say that the view loss is 20% if it includes one of the sails of the Opera House. It 
is usually more helpful to assess the view loss qualitatively as negligible, minor, moderate, 
severe or devastating.” 
 
The impact of the proposed is considered to be negligible. The view loss is from the front 
garden, not from any rooms inside the house. The objector will still have significant views 
from their front garden as well as from inside their house. 
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4. What is the reasonableness of the proposal that is causing the impact? 
 
The Court said: “The fourth step is to assess the reasonableness of the proposal that is 
causing the impact. A development that complies with all planning control would be 
considered more reasonable than one that breaches them. Where an impact on views arises 
as a result of a non-compliance with one or more planning controls, even a moderate impact 
may be considered unreasonable. With a complying proposal, the question should be asked 
whether a more skilful design could provide the applicant with the same development 
potential and amenity and reduce the impact on the views of the neighbours. If the answer to 
that question is no, then the view impact of a complying development would probably be 
considered acceptable and the view sharing reasonable 
 
In view of the above, the proposal for the erection of a flag pole is considered to be acceptable 
and the view sharing reasonable. 
 
Energy efficiency performance criteria (Section 5.6) 
 
Not applicable 
 
Stormwater management performance criteria (Section 5.7) 
 
Not applicable 
 
Acoustic and visual privacy performance criteria (Section 5.8) 
 
Not applicable 
 
Car parking and driveways performance criteria (Section 5.9) 
 
Not applicable 
 
Site facilities performance criteria (Section 5.10) 
 
Not applicable 
 
Harbour foreshore development performance criteria (Section 5.11) 
 
The subject site lies within the Harbour Foreshore Scenic Protection Area. As such, it is 
necessary to consider the impact the proposal may have on the landscape when viewed from 
the Harbour. The proposed flagpole does not add any significant bulk to the existing building, 
therefore maintaining a suitable development.  
 
Mixed development in business zones performance criteria (Section 5.12) 
 
Not applicable 
 
Access and mobility performance criteria (Section 5.13) 
 
Not applicable 
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Inter-war flat buildings performance criteria (Section 5.14) 
 
Not applicable 
 
9.2 DCP for off-street car parking provision and servicing facilities 
 
Not applicable 
 
9.3 Woollahra Access  
 
Not applicable 
 
9.4 Other DCPs, codes and policies  
 
None relevant 

10. APPLICABLE REGULATIONS 
 
None relevant 

11. THE LIKELY IMPACTS OF THE PROPOSAL 
 
All likely impacts of the proposal have been assessed elsewhere in this report. 

12. THE SUITABILITY OF THE SITE 
 
The subject site is suitable for the proposed development 

13. SUBMISSIONS 
 
The proposal was advertised and notified in accordance with Council’s Advertising and 
Notifications DCP. The Committee should note that the proposal was re-advertised and re-
notified  once the SEPP No.1 objection to the height standard was lodged by the applicant.  
One (1) submission was received from: 
 
Eric and Elisabeth Wohl 
16 Wyuna Street 
Point Piper 
 
The objectors raised the following issues: 
 
§ There will be a negative impact on a narrow view corridor from 16 Wyuna Road versus 9 

Wyuna Road’s expans ive and uninterrupted close-up views of the water 
 

Comment: Any negative impacts on view loss has been assessed using the principles from 
Tenacity Consulting v Warringah [2004] NSWLEC 144, above in the report. In this 
regard the view impact is negligible.  
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§ The applicant’s Statement of Environmental Effect misrepresents the negative impact of 
the development, particularly in regards to the location and height of the flagpole. There is 
also concern that the applicant did not address the issue that there will be a flag erected on 
the flag pole. There is concern that a waving flag could be a distraction. 

 
Comment: It is considered that the Statement of Environmental Effect, and associated 
plans, were not misrepresentative. Immediately upon receipt of the development 
application it was noted that the proposal did indeed exceed the 9.5 metre height 
requirement. Consequently, a request for a SEPP 1 objection was issued to the applicant 
which was completed and returned to Council. 
 

The report has treated the issue of the flagpole as assumed knowledge that the flagpole would 
in fact include a flag to be erected towards the top of the flagpole. In regards to the objection 
that the flag will be a distraction due to it “waving”, it is considered that this will not cause 
any significant adverse impact. There are many objects in the environment, including trees, 
that may be wavy in nature, thus it is considered to be reasonable. Regardless, “waving” is not 
a relevant planning issue that is considered when determining an application. 

 
§ The applicant has used a former chimney height to justify the height of the proposed flag 

pole. The objectors consider this to be irrelevant, especially considering other non-
compliances of the site such as building footprint and floor space ratio. 

 
Comment: The previous height of the chimney was not considered to be a determining 
factor in the assessment of this development application. In regards to other non-
compliances, such as building footprints and floor space ratios, these were not considered 
as the proposal did not alter these. 

 
§ They believe that the applicants would not accept a similar proposal in front of them 
 

Comment: This is not a relevant planning issue and therefore holds no standing. 
 
§ The proposal exceeds the maximum permissible height of 9.5 metres. 
 

Comment: The issue of the proposal exceeding the maximum permissible height limit has 
been assessed previously in the report 

 
§ The building envelope will be exceeded. 
 

Comment: There would be no significant increase in the building envelope. This is a moot 
matter to raise as there is no relevant control for this property, or any other under the 
provisions of Woollahra Local Environmental Plan 1995, that governs a building 
envelope. 

 
§ Concern over the size of the flag. 
 

Comment: Condition 6 has be included to govern the size of the flag 
 
§ The objectors would like the flag pole move 1.8 metres or more to the south. 
 

Comment: This is considered to be unreasonable as it would result in the use of the 
balcony being impinged upon.  
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§ The impact on views is contrary to view sharing. 
 

Comment: View sharing principles have previously been discussed in this report using the 
Tenacity principles. The proposal is considered to be acceptable 

 
§ The SEPP 1 objection is unfounded 
 

Comment: It is considered that the SEPP 1 objection is well founded. 
 

14. CONCLUSION - THE PUBLIC INTEREST 
 
The proposal is acceptable against the relevant considerations under s79C and would be in the 
public interest. 
 
15. RECOMMENDATION: Pursuant to Section 80(1) of the Environmental Planning 
and Assessment Act, 1979  
 
THAT the Council, as the consent authority, is of the opinion that the objection under State 
Environmental Planning Policy No. 1 – Development Standards to the maximum permissible 
height of 9.5 metres– being a development standard under Woollahra Local Environmental 
Plan 1995 is well founded.  The Council is also of the opinion that strict compliance with the 
development standard is unreasonable and unnecessary in the circumstances of this case as the 
proposed flagpole does not extend beyond the existing overall height of the building; there is 
a negligible impact on views; and, overall, the proposal is consistent with the objectives of 
Woollahra Local Environmental Plan 1995 and Woollahra Residential Development Control 
Plan 2003. 

 
AND 

 
THAT the Council, as the consent authority, being satisfied that the objection under SEPP 
No. 1 is well founded and also being of the opinion that the granting of consent to 
Development Application No. 353/2005 is consistent with the aims of the Policy, grant 
development consent to DA No.  353/2005 for the erection of a timber flagpole on land at 9 
Wyuna Road Point Piper, subject to the following conditions: 
 
1. Approved Plans  
 

This consent relates to the work, shown in colour, on plans numbered 0506/DA01, 
dated May 2005, drawn by Kenstrom Design all of which carry a Council stamp 
“Approved DA Plans” and the signature of a Council officer, except where amended by 
the following conditions. 

 
2. Requirement for a Construction Certificate 
 

In accordance with the provisions of Section 81A of the Environmental Planning and 
Assessment Act 1979, the erection of the building must not be commenced until: 

 
(a) detailed plans and specifications of the building have been endorsed with a 

Construction Certificate by: 
 

(i) Council; or 
(ii) an accredited certifier; and 
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(b) a principal certifying authority (PCA) has been appointed and the Council has 
been notified in writing of the appointment, and 

 
(c) at least two days notice, in writing, has been given to Council of the intention to 

commence work. 
 

3. Structural adequacy 
 

A statement from a qualified practising Structural Engineer, certifying to the adequacy 
of the existing structural members, walls and footings to support the additional loads 
imposed by the proposed development, must be submitted with the Construction 
Certificate application. 

 
This condition is imposed to ensure the structural integrity of the proposed building 
work. 
 

4. Structural details 
 

Structural engineering details and design calculations, prepared and certified by a 
qualified practising Structural Engineer, must be submitted with Construction 
Certificate application, for all reinforced concrete work, structural steel work, retaining 
walls, brick fences, shoring and underpinning, isolated piers, chimneys, parapets and 
other structural members. 

 
This condition is imposed to ensure the structural integrity of the proposed building 
work. 

 
5. Noise control 
 

The devices that fasten the flag to the flagpole must be fixed in such a manner that they 
do not give rise to the transmission of offensive noise to any place of different 
occupancy. Offensive noise is defined in the Protection of the Environment Operations 
Act 1997. 

 
6. Flag size  
 

The flag to be erected on the flagpole is to be a maximum of 1.8 metres x 0.9 metres.  
 
7. Demolition, excavation and construction hours  
 

Demolition, excavation and construction work must not take place outside the hours of 
7.00am to 5.30pm Monday to Friday and 7.00am to 1.00pm Saturday.  No work and no 
deliveries are to take place on Sundays and public holidays.   Noise from construction 
activities associated with the development must comply with the guidelines contained in 
the NSW EPA Environmental Noise Control Manual Chapter 171. 

 
8. Damage security deposit   
 

A security deposit of $ 2000 for the cost of making good any damage to Council 
property caused as a consequence of the construction work, plus an administration fee 
of $154.00, must be paid to Council prior to the issue of the Construction Certificate.  
The security deposit, which may be in the form of a bank guarantee, has been calculated 
in accordance with the following schedule. 
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Estimated cost of work      Deposit 
 
Works up to $50,000      $2,000  
Works in excess of $50,000 & up to $100,000  $4,000 
Works in excess of $100,000     $4,000+$200/$10,000 estimated  
 cost>$100,000 

 
Council may use all or part of the Damage Security Deposit to complete damage 
restoration works if they do not meet Council’s requirements. 

 
9. Compliance with Building Code of Australia 
 

(a) All building work must be carried out in accordance with the provisions of the 
Building Code of Australia. 

 
(b) This condition does not apply to the extent to which an exemption is in force 

under Clause 187 or 188, of the Environmental Planning and Assessment 
Regulation 2000, subject to the terms of any condition or requirement referred to 
in Clause 187 (6) or 188 (4) of the Regulation. 

 
10. Residential building work 
 

(a) Building work that involves residential building work (within the meaning of the 
Home Building Act 1989) must not be carried out unless the principal certifying 
authority (PCA) for the development to which the work relates: 

 
• in the case of work to be done by a licensee under that Act: 
 

(i) has been informed in writing of the licensee's name and contractor license 
number; and 

(ii) is satisfied that the licensee has complied with the requirements of Part 6 of 
that Act; or 

 
• in the case of work to be done by any other person: 
 

(iii) has been informed in writing of the person's name and owner-builder permit 
number; or 

(iv) has been given a declaration, signed by the owner of the land, that states that 
the reasonable market cost of the labour and materials involved in the work 
is less than the amount prescribed for the purposes of the definition of 
owner-builder work in Section 29 of that Act, 

 
and is given appropriate information and declarations under paragraphs (a) and (b) 
whenever arrangements for the doing of the work are changed in such a manner as 
to render out of date any information or declaration previously given under either 
of those paragraphs. 

 
Note:The amount referred to in paragraph (a) (iv) above is prescribed by regulations 

under the Home Building Act 1989.  As at the date on which this Regulation was 
Gazetted, that amount was $5,000.  As those regulations are amended from time 
to time, so that amount may vary. 
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(b) A certificate purporting to be issued by an approved insurer under Part 6 of the 
Home Building Act 1989 that states that a person is the holder of an insurance 
policy issued for the purposes of that Part is, for the purposes of this clause, 
sufficient evidence that the person has complied with the requirements of that 
Part. 

 
11. Signs to be erected on building and demolition sites 
 

(a) A sign must be erected in a prominent position on any work site on which work 
involved in the erection or demolition of a building is being carried out : 

 
(i) stating that unauthorised entry to the work site is prohibited; and 
(ii) showing the name of the person in charge of the work site and a telephone 

number at which that person may be contacted outside working hours. 
 

(b) Any such sign must be removed when the work has been completed. 
 

(c) This clause does not apply to: 
 

(i) building work carried out inside an existing building; or  
(ii) building work carried out on premises that must be occupied continuously 

(both during and outside working hours) while the work is being carried out. 
 

12. Toilet facilities 
 

(a) Toilet facilities must be provided, at or in the vicinity of the work site on which 
work involved in the erection or demolition of a building is being carried out, at 
the rate of one toilet for every 20 persons or part of 20 persons employed at the 
site. 

 
(b) Each toilet provided: 

 
(a) must be a standard flushing toilet; and 

 
(b) must be connected: 

 
(i) to a public sewer; or 
(ii) if connection to a public sewer is not practicable, to an accredited 

sewage management facility approved by the Council; or 
(iii) if connection to a public sewer or an accredited sewage management 

facility is not practicable, to some other sewage management facility 
approved by the Council. 

 
(c) The provision of toilet facilities in accordance with this clause must be completed 

before any other work is commenced. 
 

(d) In this condition: 
 

accredited sewage management facility means a sewage management facility to which 
Division 4A of Part 3 of the Local Government (Approvals) Regulation 1993 applies, 
being a sewage management facility that is installed or constructed to a design or plan 
the subject of a certificate of accreditation referred to in Clause 95B of the Regulation. 
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approved by the Council means the subject of an approval in force under Division 1 of 
Part 3 of the Local Government (Approvals) Regulation 1993. 

 
public sewer has the same meaning as it has in the Local Government (Approvals) 
Regulation 1993. 

 
sewage management facility has the same meaning as it has in the Local Government 
(Approvals) Regulation 1993. 

 
 
 
Mr D Rohloff        Catherine McMahon 
ASSESSMENT OFFICER      TEAM LEADER 
 
 
ADVISINGS 
 
1. Other approvals 
 

This development consent does not remove the need to obtain any other statutory 
consent or approval necessary under any other Act, including: 
 

2. Application for a Construction Certificate 
 

The required Application for a Construction Certificate may be lodged with Council.  
Alternatively, you may apply to an accredited private certifier for a Construction 
Certificate. 
 
WARNING:  Failure to obtain a Construction Certificate prior to the 
commencement of any building work is a serious breach of Section 81A(2) of the 
Environmental Planning & Assessment Act 1979.  It is also a criminal offence which 
attracts substantial penalties and may also result in action in the Land and 
Environment Court and orders for demolition. 

 
3. Occupational Health and Safety 
 

All site works must comply with the occupational health and safety requirements of the 
NSW WorkCover Authority. 

 
4. Modifications to the consent 
 

Changes to the external configuration of the building, changes to the site layout or any 
changes to the proposed operation or use will require the submission and approval of an 
application under Section 96 of the Environmental Planning & Assessment Act 1979 
before the issue of a Construction Certificate. 
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5. Tree preservation 
 

Where tree work has not been approved by this Development Consent the developer is 
notified that a general Tree Preservation Order applies to all trees in the Municipality of 
Woollahra with a spread of branches greater than three (3) metres and also on all trees, 
irrespective of the spread of branches, with a height greater than five (5) metres.  This 
order prohibits the ringbarking, cutting down, topping, lopping, pruning, transplanting, 
injuring, or wilful destruction of such trees except with the prior written consent of the 
council.  Written consent from Council for such tree works must be in the form of a 
Tree Preservation Order Permit for Pruning or Removal of Protected Trees obtained 
from the Parks and Streetscape Section of Council. 
 

6. Home Building Act insurance 
 

Home Building Act Insurance must be obtained from an insurance company approved 
by the Department of Fair Trading prior to the commencement of demolition or 
construction work. 

 
7. Appeal 
 

Council is always prepared to discuss its decisions and, in this regard, please do not 
hesitate to contact David Rohloff.  However, if you wish to pursue your rights of appeal 
in the Land & Environment Court you are advised that Council generally seeks 
resolution of such appeals through a Section 34 Conference, instead of a full Court 
hearing.  This approach is less adversarial, it achieves a quicker decision than would be 
the case through a full Court hearing and it can give rise to considerable cost and time 
savings for all parties involved.  The use of the Section 34 Conference approach 
requires the appellant to agree, in writing, to the Court appointed assessor having the 
full authority to completely determine the matter at the conference. 

 
 
ANNEXURES 
 
1. Plans and elevation 
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