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Outline of Meeting Protocol & Procedure: 
 
• The Chairperson will call the Meeting to order and ask the Committee/Staff to present apologies 

or late correspondence. 
• The Chairperson will commence the Order of Business as shown in the Index to the Agenda. 
• At the beginning of each item the Chairperson will ask whether a member(s) of the public wish 

to address the Committee. 
• If person(s) wish to address the Committee, they are allowed four (4) minutes in which to do so.  

Please direct comments to the issues at hand. 
• If there are persons representing both sides of a matter (eg applicant/objector), the objector 

speaks first. 
• At the conclusion of the allotted four (4) minutes, the speaker resumes his/her seat and takes no 

further part in the debate unless specifically called to do so by the Chairperson. 
• If there is more than one (1) person wishing to address the Committee from the same side of the 

debate, the Chairperson will request that where possible a spokesperson be nominated to 
represent the parties. 

• The Chairperson has the discretion whether to continue to accept speakers from the floor. 
• After considering any submissions the Committee will debate the matter (if necessary), and 

arrive at a recommendation (R items which proceed to Full Council) or a resolution (D items for 
which the Committee has delegated authority). 

 
Recommendation only to the Full Council or to the Strategic and Corporate Committee 
(“R” Items) 
 
• Specified developments, as may be determined and listed by the Council by resolution 

taken from time to time. 
• Matters which involve broad strategic or policy initiatives within responsibilities of 

Committee. 
• Matters requiring the expenditure of moneys and in respect of which no Council vote 

has been made. 
• Matters not within the specified functions of the Committee. 
• Matters reserved by individual Councillors in accordance with any Council policy on 

"safeguards" and substantive changes. 
 
Delegated Authority (“D” Items) 
 
To determine all development applications and related applications, which are not required to 
be determined by the Council under Council’s adopted procedures for the call up of 
applications  except: 
 
a) Applications for review of a determination under section 82A of the Environmental 

Planning and Assessment Act 1979 (“the Act”) where the DCC determined the original 
application. 

 
b) Development applications for development on community land which may not be 

delegated for determination under section 47E of the LG Act. 
 
Committee Membership:   7 Councillors 
 
Quorum:  The quorum for a committee meeting is 4 

Councillors.
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Meeting Agenda 
Session Two - Commencing at 8.00pm 

Additional Reports 
 
  
Item 

 
Subject 

 
Pages

 
 
D11 DA135/2009 – 376-382 New South Head Road, Double Bay – New 

150 seat cinema on the existing rooftop including new candy bar & 
amenities – 23/3/2009 
*See Recommendation Page 665 
 

645-683

D12 Review of Expenditure on Land & Environment Proceedings 
determined in the period 15 September 2008 to 14 September 2009 
*See Recommendation Page 684 
 

684-700
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DEVELOPMENT APPLICATION ASSESSMENT REPORT 
 
ITEM No. D11 

FILE No. DA 135/2009 

376-382 New South Head Road DOUBLE BAY 
 
Lot & DP No.: LOT: 11 DP: 608859 
Side of Street: West 
Site Area (m²): 549.7 

PROPERTY DETAILS 
 

Zoning: General Business 3(a) 
 

PROPOSAL New 150 seat cinema on the existing rooftop including new candy 
bar and amenities 
 

TYPE OF CONSENT: 
 

Local 
 

APPLICANT: 
 

Fivex PTY LTD 

OWNER: 
 

Fivex Pty Ltd 

DATE LODGED: 
 

23/03/2009 – Original submission 
20/07/2009 – Replacement application 
 

AUTHOR: 
 

Mr D Lukas 

 
DOES THE APPLICATION INVOLVE A SEPP 1 OBJECTION?   YES  NO  
 
1. RECOMMENDATION PRECIS 
 
The development is recommended for refusal because: 
 

• it would fail to comply with the relevant planning controls and objectives for the 
commercial centre 

• it would result in an unreasonable and detrimental impact on the amenity of adjoining 
property with regard to aural privacy 
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2. LOCALITY PLAN 
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Subject 
Site 
 
 
Objectors 
 
 
 
 
 
 

North 

 

 
 
 

 
3. DESCRIPTION OF PROPOSAL 
 
The original proposal was for a 49 seat open air cinema on the rooftop of the existing building with 
a new candy bar and amenities added. 
 
All patrons would be provided with headsets to limit the acoustic impacts associated with the 
proposed use. 
 
The replacement application has modified the proposal to a 150 seat cinema.  In addition to the 
increase in patronage, the amended application now proposes an acoustically treated roof over the 
seated area and glazed acoustically treated screens and balustrades added to the perimeter of the 
roof. 
 
The hours of operation would be: 
 

Monday to Friday:  5pm to Midnight     
Saturday and Sunday: Midday to Midnight 

 
4. SUMMARY 
 
Reasons for report Issues Submissions 
The application has been referred to the DCC 
by Council’s Manager of Development Control 
as the development has a greater public interest 

Privacy, Parking, FSR, 
Height, Design, 
Accoustic Impacts. 

14 submissions were received against the 
proposal. 616 submissions in a petition 
were received in support of the proposal. 

13 other objectors 
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5. ESTIMATED COST OF WORKS 
 
The applicant’s estimated cost of the proposed development at $250,000.00 has been checked using 
Council’s adopted practice and is considered to be accurate.  
 
6. DESCRIPTION OF SITE OF LOCALITY 
 

 
 

The site is located on the corner of New South Head Road, Knox Street and Goldman Lane, 
Double Bay, and is bounded by a single storey commercial building on its southern side.   

Physical features  
The site area is 549.7m² with boundary dimensions of 19.97m to New South Head Road, 24.69m 
to Knox Street and 19.97m to Goldman Lane. 
The site is relatively level, located in the heart of the Double Bay Commercial Centre, highly 
visible from the public domain and devoid of significant landscaping.   Topography 

Existing 
buildings and 
structures 

On the site is a contemporary 4-storey development which comprises of mixed uses, being retail on 
the ground floor and commercial suites on the upper levels.  There is a roof terrace that houses 
mechanical plant and equipment as well as lift access. 
A mixture of 2 and 4 storey development surrounds the site, with the exception of the Stamford 
Cosmopolitan Centre to the west, which scales above the subject site.  Development that surrounds 
the site comprises of uses such as commercial, retail, hotel, office, residential and places of public 
entertainment. 

Environment 
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7. PROPERTY HISTORY 
 
Current use Commercial/Retail 

Previous relevant 
applications 

DA205/2007/1 proposed construction of a new 4-storey retail and commercial building which was 
approved by Council on 14 November 2005 and has subsequently been constructed and occupies 
the site.  
 
DA205/2007/6 was a Section 96 Application proposing to modify Condition No. 57 of the 
development consent for the new 4-storey commercial building to reduce the Section 94 car-
parking contribution from $1,231,872 to $420,000.  The application went before Council and was 
approved subject to the S94 car-parking contribution increasing to $1,321,183.00 as the 
development had a shortfall of 33 car parking spaces (original assessment 32 car-parking spaces). 
 
A Class 1 Appeal was subsequently lodged to the Land and Environment Court.  
Council sought legal advice from Michael Connell of HWL (Council’s Solicitors).  Based on this 
advice, Council and the applicant entered into without prejudice discussions and reached a 
commercial settlement.  Following the settlement, the hearing dates were vacated and the matter 
was resolved by consent orders before the LEC on 18 May 2007. The Court orders modified the 
Section 94 Contribution down to $693,000.00. 
 
There have been numerous other applications for change of use and fitout for various retail and 
commercial suites within the existing building.  None of these applications are relevant to the 
scope of works proposed under this DA. 

Pre-DA N/A  
Requests for 
additional 
information 

25.03.2009 – Traffic/Parking Report 
24.04.2009 – Amended Statement of Environmental Effects assessing proposal against Australian 
Standard 4282: Control of obtrusive effects of outdoor lighting and Noise Assessment 

Amended plans/ 
Replacement 
Application 

20.07.2009 – Replacement Application submitted proposing increase in patronage to 150 seats 
cinema with new roof over seated area and acoustic screening added 
25.09.2009 – Supplementary Noise Assessment and Management Plan 

Land & 
Environment 
Court Appeal 

No appeal has been lodged. 

 
8. REFERRALS 
 
8.1 The following table contains particulars of internal referrals.  
 

Referral Officer Comment Annexure 
Traffic and Parking 
Engineer Approval - subject to the proposed operating hours being delayed until 6pm. B 

Environmental 
Health Officer 

Approval - subject to acoustic treatment of privacy screen, implementation of 
Management Plan and ongoing operational noise management C 

Fire Safety Officer Approval - subject to conditions, including providing an additional fire stair to 
the building. D 

 
8.2 The following table contains particulars of external referrals. 
 
No external referrals required. 

ENVIRONMENTAL ASSESSMENT UNDER S.79C 
 
The relevant matters for consideration under section 79C of the Environmental Planning and 
Assessment Act 1979 are assessed under the following headings: 
 
9. STATE/REGIONAL INSTRUMENTS AND LEGISLATION 
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9.1 SEPPs 
 
State Environmental Planning Policy No.64 
State Environmental Planning Policy No.64 – Transport Corridor Outdoor Advertising and Signage 
Guidelines, would apply to the proposed development. 
 
The proposed cinema screen would, under definition, be a sign and therefore fall under the criteria 
prescribed by the SEPP. 
 
The proposed roof over the seated area, new amenities and the privacy screens would primarily 
shield the cinema screen from surrounding roads. 
 
A report on the Control Measures for Obtrusive Light Spill has been submitted by Webb Australia 
Group Pty Ltd which provides recommendations for light levels and luminaries to mitigate the 
impacts associated with the development.  The proposal, subject to the recommendations from the 
lighting expert, would not have any adverse effects on road users. 
 
The proposal would satisfy the relevant requirements of the SEPP. 
 
9.2 REPs 
 
Sydney Regional Environmental Plan (Sydney Harbour Catchment) 2005 
The development is located on a level and flat site that is obscured from the waterway and the 
foreshores by existing development. The subject development would blend into the urban landscape 
and would have no detrimental impact on the harbour from any incidental view or from the 
waterways.   
 
The proposal would have no detrimental impact on wetlands or cause pollution or siltation of the 
waterway.  It would not detrimentally impact on existing vegetation or drainage patterns and would 
not obstruct vistas of the waterway from the public domain. 
 
The proposal would therefore satisfy the relevant criteria prescribed by the REP.   
 
9.3 Other legislation 
 
None relevant. 
 
10. WOOLLAHRA LOCAL ENVIRONMENTAL PLAN 1995 
 
Statutory Compliance Table (NB: Non-compliances highlighted in bold)  
Site Area (549.7m²) Existing Proposed Control Complies 

Floor Space Ratio (m²) 3.66:1 
(2012) 

3.9:1 
(2152) 

3:1 
(1649) NO 

 
10.1 Aims and objectives of WLEP 1995 and zone 
 
The proposal is permissible and is consistent with the aims and objectives of the LEP and the 
relevant objectives of the General Business 3(a) zone. 
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10.2 Floor space ratio 
 
The existing building exceeds the maximum floor space ratio prescribed for the site.  The site was 
afforded a bonus FSR of 0.5:1 under the provisions of Clause 11(3) because Council considered the 
original design created a strong corner building and appropriately addressed the street geometry, 
sight lines and provided appropriate resolution to the skyline elements. 
 
The original proposal was for an open air cinema to the roof of the existing building. The 
replacement application has introduced a roof over the seated area.  According to the definitions in 
the LEP, Gross Floor Area (GFA) excludes: “uncovered roof terraces”.  The proposed roof that 
covers the seated area, together with the new candy bar/store and amenities would, according to the 
definitions prescribed by Schedule 1 of the LEP, be included as gross floor area. 
 
To seek variation of the floor space ratio development standard, a SEPP 1 is required to be 
submitted.   
 
However, Clause 11(5) of the LEP indicates that Council may, for the purpose of determining floor 
space ratio, exclude the GFA for that part of the building intended to be used as a small professional 
theatre.  There is no definition of small professional theatre provided in Schedule 1 of the LEP.   
 
In the Macquarie Dictionary, Australia’s National Dictionary, Revised Third Edition Reprint 2003, 
a Theatre is defined as: 
 

“..a building or room expressly designed to house dramatic presentations, stage 
entertainment or like….a cinema”  

 
Further to this, a Cinema is defined as:  
 

“..a theatre where films are shown; picture theatre..”  
 
It would be reasonable for Council to use its discretion to exclude the roof top elements as GFA as 
the proposed cinema would fit the intent of the definition envisaged under Clause 11(5). 
 
Notwithstanding this, an assessment of the development is provided against the relevant objectives 
of the Floor Space, which state: 
 
a) to set the maximum density for new development, 
b) to control building density, bulk and scale in all residential and commercial localities in the 

area in order to achieve the desired future character objectives of those localities, 
c) to minimise adverse environmental effect on the use of enjoyment, or both, of adjoining 

properties, and 
d) to relate new development to the existing character of surrounding built and natural 

environment as viewed from the streetscape, the harbour or any other panoramic viewing 
point. 

 
Objective a) could be satisfied as there is scope within the centre to cater for the increase in 
intensity in use of the site, particularly as the increase in intensity is limited to nocturnal screenings 
on weekdays and from midday weekends when the commercial activity in the centre is low.  The 
proposed increase in use of the site, subject to appropriate conditions limiting the hours of 
operation, would have no detrimental impact on local infrastructure, parking and services (further 
assessment provided below). 
  



DA 135/2009/1 Woollahra Council Development Control Committee 
376-382 New South Head Road DOUBLE BAY 7 December 2009  
 

 
H:\Development Control Committee\AGENDAS\2009\working agenda\D11.doc 7 

Objective b) would not be satisfied as the additional rooftop elements, in particular the new acoustic 
and cinema screens together with the new roof cover, would appear as an additional storey from 
parts of the public domain along Knox Street, New South Head Road and Goldman Lane as well as 
from adjoining property, contrary to the envelope controls and the desired future character 
objectives prescribed by the Double Bay Centre Development Control Plan (further assessment 
provided below). 
 
Objective c) would not be satisfied as the proposed increased activity on the roof of the existing 
building would have an unreasonable and detrimental impact on the amenity of adjoining property, 
particularly the dwellings immediately adjoining to the west of the site within the Stamford 
Cosmopolitan Centre. The dormitories and living areas of the dwellings located to the eastern side 
of the Stamford Cosmopolitan Centre immediately adjoin and overlook the roof of the existing 
building.  Though measures have been put into place to limit the impact on the privacy of these 
dwellings (i.e. head sets, privacy screens etc) they would not minimise the adverse environmental 
effect on the use or enjoyment of adjoining property and is thus contrary to the objective (further 
assessment provided below). 
 
Objective d) would not be satisfied as the existing building is constructed to its maximum potential 
in relation to envelope controls prescribed by the requirements of Double Bay Centre Development 
Control Plan 2002.  The new privacy screens, roof cover over the seated area, cinema screen and 
amenities would add to the visible height and bulk of the existing building.  These additional roof 
top elements would result in an overdevelopment of the site, particularly when assessed against the 
envelope controls and future character objectives for the centre and are out of character with the 
existing built environment. 
 
It is acknowledged that there would be a social and economic benefit to the broader community of 
Double Bay by the introduction of a cinema in the centre.  Unfortunately, the proposed location of 
the cinema would have an unreasonable and detrimental impact on the amenity of adjoining 
residents and the streetscape. Therefore, on a balanced assessment, it is considered that the 
detrimental impact to the nearby landholders outweighs the generalised benefits to the community. 
 
Having assessed the proposal against the relevant objectives of the development standard contained 
in Woollahra LEP 1995, it is considered that the proposal would not uphold the objectives 
underlying the development standard. 
 
The non-compliance with the development standard would also be inconsistent with the aims of the 
Policy.  Strict compliance with the development standard would not hinder the attainment of the 
objectives specified in s.5(a)(i) and (ii) of the EPA Act. 
 
10.3 Other special clauses/development standards 
 
Clause 19 HFSPA: The proposal is acceptable in terms of Clause 19(2).  
 
Clause 24 Land adjoining public open space: The proposal is acceptable in terms of Clause 
24(2). 
 
Clause 25 Water, wastewater and stormwater: The proposal is acceptable in terms of Clause 
25(1) and (2).  
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Clauses 26-32 Heritage and conservation area provisions: The proposed works to the roof of the 
existing building would be sufficiently removed from the inter-war heritage item immediately 
opposite the site (The Golden Sheaf Hotel) so that it would not be detrimental to its setting or 
curtilage. 
 
The proposal is acceptable in terms of Clause 26-32. 
 
11. DRAFT AMENDMENTS TO STATUTORY CONTROLS 
None relevant. 
 
12. DEVELOPMENT CONTROL PLANS 
 
12.1 Double Bay Centre DCP 
 

Compliance Table (NB: Non-compliances highlighted in bold)  
Site Area (549.7m²) Existing Proposed Control Complies 

Max Building Height (metres) 15.3 
(lift over-run 19.3) 

20.9 
(Roof) 13.5 NO 

Solar Access to Guilfoyle Park and 
Southern Footpath of Knox Street, 
Cross Street and New South Head 
Road (Hours in Mid-Winter) 

Reduced Solar 
Access Between 12 

and 2pm in Mid 
Winter  

Reduced Solar 
Access Between 12 

and 2pm in Mid 
Winter 

Preserve Solar 
Access Between 12 

and 2pm in Mid 
Winter 

NO 

Minimum Car Parking Spaces 
Provision 0 0 Existing - 33 

+ Cinema - 32 NO 

 
Urban structure (Part 3) 
 
• Key objectives and strategies 

The existing building is constructed to its limit with regard to the height and envelope controls 
prescribed by the DCP. 
 
The proposed cumulative additions to the roof of the existing building, being the covered 
seating area, new candy bar/store, movie and privacy screens and amenities, together with the 
existing roof top elements, being the lift over-run and plant equipment, would alter the 
appearance of the rooftop elements from ancillary elements to the appearance of an additional 
storey as seen from the public domain.  
 
The new additions would breach the envelope and height controls and would result in a 
development that departs from the key objectives and strategies envisaged for Double Bay with 
particular reference to objectives for improving the built form to provide appropriate definition 
to the public domain. 
 
Further discussion on the roof top elements is provided under the relevant head of consideration 
below. 
 
The proposal would fail to satisfy the relevant objectives prescribed by the DCP. 

 
Street character (Part 4) 
 
• New South Head Road, Knox Street, Short Street & Goldman Lane 

The proposal would achieve and satisfy the relevant criteria prescribed by the DCP. 
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Built form envelopes: Control drawings (Part 5) 
• Ground and first floor levels & levels 3-5 

The proposed roof-top elements being the balustrade, screens and amenity facilities, as seen 
from New South Head Road, Knox Street and Goldman Lane, contribute to the scale and bulk 
of the building and increase its height. 
 
These roof-top elements would be contrary to the envelope controls prescribed by the DCP. 

 
Development controls (Part 6) 
• Use 

The principles adopted for the Double Bay Commercial Centre is to encourage retail and 
commercial use at ground and first floor levels and residential accommodation on the upper 
levels in order to enhance the cosmopolitan character of the centre.  
 
The resultant effect of these principles is to limit the noise associated with vibrancy and activity 
at street level and provide separation to the residential accommodation above. 
 
In the original assessment for the constructed building, it was argued that residential 
accommodation on the upper levels of the subject site was inappropriate as the development has 
3 street frontages, one of which being a main road, which would have a detrimental impact on 
the aural privacy of prospective residents.  In addition, the configuration of the site would 
provide deep floorplates which would not facilitate natural cross ventilation and lighting for 
residential development, which would be contrary to the provisions of SEPP 65 and the 
Residential Flat Design Code, thus, commercial use on the upper levels were deemed more 
suitable in this location. 
 
The proposed extension of the use to include the roof terrace for further commercial activity 
would be contrary to the objective of the DCP which encourages upper story residential 
accommodation in the centre and encourages activities with appropriate levels of noise. 
 
Immediately adjoining to the west of the site is the Stamford Cosmopolitan Centre.  At the level 
of the proposed cinema and extending above this level is residential accommodation. The 
fenestration to the dormitories and living areas of these residential dwellings would be 
immediately opposite on Goldman Lane, separated by a distance of 10metres from the parapet 
of the subject building. 
 
The subsequent impact of this extended commercial activity on the roof of the subject building 
would be detrimental to the amenity of the adjoining residents of these dwellings with particular 
regard to aural privacy (Further discussion provided below under the relevant heads of 
consideration). 
 
The proposed hours of operation would extend from midday to midnight on weekends.  Outdoor 
cinemas do not function during the day regardless of the luminair value of the projector. The 
application does not clarify the intended use of the roof of the building during daytime hours.  
The use of the roof for increased business activity from midday on the weekends would result in 
additional noise that may be detrimental to the residential dwellings immediately adjoining.  
The residents of the dwellings immediately adjoining may have no respite from a noise source 
in the comfort of their abode as the use would be ongoing during weeknights and weekends 
when the dwellings would be most utilised. 
 
The proposal would fail to satisfy the relevant objectives prescribed by the DCP. 
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• Building envelopes 
The proposed roof-top elements, and importantly those highly visible from the public domain, 
being the balustrade, screens and amenity facilities, as seen from New South Head Road, Knox 
Street and Goldman Lane, contribute to the scale and bulk of the building and increase its 
height. 
 
These roof-top elements would be contrary to the envelope controls prescribed by the DCP. 

 
• Height 

Buildings within the immediate vicinity of the site are generally 2-4 storeys with the exception 
being the Stamford Cosmopolitan Centre which is 6 storeys. The Double Bay DCP nominates a 
4-storey building of 13.5m for this site.  
 
The height of the parapet of the existing building is 15.3m which exceeds the permissible height 
by 1.8m.  Existing rooftop elements, being the lift overrun, raised planters and screens, also 
exceed the permissible height.  In the original assessment for the constructed building, it was 
resolved that the height of the development was acceptable because: 
 
- It responded to the site’s context 
- It added prominence to the corner 
- It was similar to the existing wall height of its neighbour the Stamford Cosmopolitan Centre 
- The commercial uses required greater floor to ceiling heights to achieve adequate lighting 

and ventilation for the larger floorplates 
- The ground floor was raised above flood level which increased the overall height of the 

building 
- The parapet design provided a well proportioned termination to the street wall building 
- It provided an acceptable level of solar access to the south side of the footpath on New 

South Head Road in mid-winter 
- The rooftop elements were set well back from the street frontage and had minor visual 

impact from the public domain 
 
The proposed additional rooftop elements, particularly the new covered roof to the seated area, 
privacy and cinema screens and the extended amenities to the lift over-run, add to the scale and 
bulk of the building creating a perceived additional storey to the building.   
 
The height of these additional roof elements would be detrimental to the building’s form having 
regard to its prominent position in the centre and would compromise the positive aspects of the 
design which are set out above and which contribute to the favourable recommendation in the 
original assessment. 
 
The proposal would fail to satisfy the relevant criteria prescribed by the DCP. 

 
• Roof design 

Double Bay is located in a natural amphitheatre with roof forms being highly visible and which 
provide the foreground for views to the harbour.  The DCP requires roof design to be considered 
and articulated to control the apparent scale when viewed from above. 
 
The existing roof form complements the building which has simple and clean lines and the 
parapet provides a simple termination of the street wall building design.  The existing plant and 
lift over-run has been limited to a small section of the roof of the building and has been 
integrated in its design and suitably screened to minimise visual impact. 
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The proposed roof top elements have a variety of shapes and configurations. The privacy and 
cinema screens as well as the roof to the seated area would be elements that are foreign in form 
to the existing building design and add bulk to the building. 
 
The DCP discourages the provision of plant and equipment on the roof.  In circumstances where 
this is unavoidable, the DCP indicates that any equipment must be concealed as well as 
integrated with the design of the roof and the composition of the building. 
 
The proposal would fail to satisfy the relevant criteria prescribed by the DCP. 

 
• Heritage + Contributory character 

The proposed works to the roof of the existing building would be sufficiently removed from the 
inter-war heritage item immediately opposite the site, being The Golden Sheaf Hotel, so that it 
would not be detrimental to its setting or curtilage.  
 
The proposal would satisfy the relevant criteria prescribed by the DCP. 

 
• Visual privacy 

The proposed introduction of privacy screens together with the separation between the subject 
and adjoining buildings would ensure the visual privacy afforded to and from the site would 
satisfy the relevant criteria prescribed by the DCP. 
 

• Acoustic privacy 
There are a number of commercial suites on the opposite side of New South Head Road as well 
as dwellings within the Stamford Cosmopolitan Centre immediately opposite Goldman Lane 
that either immediately face, are at the same level or sit above the roof of the subject building. 
 
The issue with the proposed development is that noise associated with the use of the roof for 
cinema activities may adversely impact on adjoining development, particularly the dormitories 
and living areas of the dwellings within the Stamford Cosmopolitan building. 
 
The DCP does not have specific criteria in relation to what is an appropriate standard for noise 
levels associated with this type of development. However, council’s standard conditions have 
various limits as to appropriate noise levels associated with other development.  For mechanical 
plant and equipment, the Council requires that machinery must not exceed background noise 
levels when measured at the nearest boundary. 
 
For licensed premises, Council requires that the LA101 noise level emitted not exceed the 
background noise level in any Octave Band Centre Frequency (31.5 Hz – 8k Hz inclusive) by 
more than 5 dB(A) between 07:00 am and 12:00 midnight at the boundary of any affected 
residence. Between midnight and 7.00am the LA10 noise level emitted is not to exceed the 
background noise level in any Octave Band Centre Frequency (31.5 Hz – 8k Hz inclusive) at the 
boundary of any affected residence.  Furthermore, the noise from licensed premises must not be 
audible within any habitable room in any residential premises between the hours of 12:00 
midnight and 07:00 am. 
 
The rationale of the 5 dB(A) limit for licensed premises is that a noise source is generally 
considered to be intrusive if noise from the source, when measured over a 15 minute period, 

 
1 The LA10 is the A-weighted sound pressure level that is exceeded for 10% of the time over which a given sound is 
measured. 
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exceeds the background noise by more than 5 dB(A).2 Intrusive noise can represent offensive 
noise but this is not always the case since this will also depend on the source of the noise and its  
characteristics. 
 
In relation to the proposed development, the noise generating elements would include but are 
not limited to: 
 
o Mechanical equipment (e.g. coffee machine, popcorn machine, blenders etc) and ventilation 

fans to the candy bar  
o Mechanical ventilation fans to the toilets  
o Opening/closing doors to the toilet, lift, candy bar, stairs 
o Opening/closing of screens 
o Cleaning equipment and time of cleaning (i.e. use of vacuum cleaners, emptying garbage 

bins, sweeping etc) 
o Type of products sold: glass bottles, plastic containers, wrappers and subsequent use 

before/during/after screenings 
o Patron noise resulting from laughter, screaming and conversations before/during/after 

screenings  
o Conversation and congregation of patrons around candy bar, roof area and entry/exit points 

before/during/after screenings and whilst cueing for tickets 
 
A Noise Assessment (NA) prepared by Noise and Sound Services for the applicant has 
recommended various measures including an Operational Management Plan (i.e. 
recommendations on door closers, machinery type, supervision of workers, etc), a privacy 
screen to 2.6metres in height along the northwest perimeter of the building, restricted hours of 
operation and the use of headsets during screenings in order to mitigate noise impacts. 
 
The NA established a background noise level in the vicinity of the site. Council raised issue 
with the location of the logger, being on the New South Head Road side of the property, when 
the measurements were taken to ascertain background noise levels.  A Noise Assessment 
Supplementary Report (NASR) was subsequently submitted with readings taken with the logger 
located in closer proximity to the residential dwellings.  A revised night median background 
noise level of 54dB(A) was established.  This is 2 dB(A) less than the night median background 
level established by the first report. Council’s Environmental Health Officer has concurred with 
the findings and methodology to establish the adjusted figure. 
 
In view of the lower background noise level established by the NASR it revised its initial 
recommendations which now include raising the privacy screen along the northwest perimeter 
to 2.8metres, acoustically treating the floor and roof of the cinema as well as detailing the type 
of equipment to be used within the proposed candy Bar.   
 
The NASR states in part that: “the effects of noise on sleep…cannot be predicted…and there is 
no definitive guideline to indicate a noise level that causes sleep disturbance.” 
 
The NASR indicates that noise emissions occurring between the hours of 10:00pm and 7:00am 
are the hours most likely to cause sleep disturbance. 
 
The NASR has undertaken a model based on calculations to assess the impacts of the 
development. The NASR indicates in an extreme, and what it considers a rare occurrence, an 
example of amplified noise would be if 120 people laugh at a loud level simultaneously. The 

 
2 Noise Guide for Local Government, published by the Department of Environment and Conservation, page 13. 
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report indicates that this occurrence would result in a noise level of 95dB(A). With the 
recommended noise mitigation measures in place, the expected noise level generated 1metre 
outside the windows of the residential dwellings of the Stamford Cosmopolitan building would 
be 11dB(A) above the night median background noise level of 54dB(A). 
 
The NASR has ascertained that a reasonable noise level would be limited to less that 15dB(A) 
when measured a distance of 1 metre outside a residential window.  The figure adopted is based 
on the Noise Guide for Local Government published by the Department of Environment and 
Conservation (NSW) for sleep disturbance criterion.   
 
It should be noted that the Council requires that noise levels are to be measured at the boundary 
of any affected residence.  The location of the logger in both the original and amended reports 
should have been outside the east facing windows of the residential dwellings on the upper 
levels of the Cosmopolitan Centre immediately opposite Goldman Lane.  The required location 
of the logger may affect the readings of the background noise level, albeit marginal. 
The NASR concludes that provided the recommended noise mitigation measures are 
implemented the proposal would comply with the Noise Guide for Local Government and that 
the proposal would not have an unreasonable impact on nearby dwellings. 
 
The NASR, however, does not consider the likely impact the headsets would have on the 
patrons. It is acknowledged that hearing impaired people or people using headsets while 
listening to music, etc. are audibly amplified. This would mean that the patrons of the cinema 
with the headsets on may be more audible. Accordingly, the figures relied on to ascertain what 
reasonable noise levels are based on social studies may need to be adjusted, particularly as the 
intended use with headsets is an unusual situation.   
 
The following table provides typical noise levels measured at 1 metre for comparative purposes 
(source: Canadian Centre for Occupational Health and safety 01.09.2009) 
 

Noise Source dbA 

Hand held saw 115 

Maria Sharapova scream on Tennis Court 101* 

120 people laughing 95 

Power lawn mower 92 

Vacuum cleaner 75 

Conversation 55 

Quiet room 40 

* Sourced from Wilkipedia  
 
The logistics of the operation of the cinema should be taken into consideration.  A late night 
screening that extends on or close to midnight would result in some operational noises that 
would be difficult to control. Upon conclusion of these late night screenings, the screens may 
need to be lowered in case of wind.  The mechanical operation of these elements would generate 
noise.  The inevitable noise generated by patrons leaving the complex would also cause concern.  
So would the clean up afterwards. Spilled confectionary on the proposed acoustically treated 
floor (carpet type) may need to be cleaned immediately otherwise vermin would congregate 
within the complex. The use of cleaning facilities (vacuum cleaners), as well as the collection 
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and emptying of waste would cause noise.  These issues were not contemplated in the NASR 
and may occur after 11.00pm when background noise levels diminish.   
 
Having regard to Council’s standard noise conditions and the fact that the anticipated noise level 
will be up to 11dB(A) outside the residential window of an adjoining dwelling it is concluded 
that the noise from the proposed development would be intrusive and would be likely to have an 
unreasonable and detrimental impact on the amenity of adjoining dwellings. 
 

• Energy efficiency and conservation 
The proposal would satisfy the relevant objectives of the DCP. 
 

• Solar access 
The objective of the control is to "minimise overshadowing of… publicly accessible spaces".   
 
Shadow diagrams have not been provided with the application.  However, an assessment of the 
impact of the works has been undertaken based on the information submitted with the original 
application for construction of the 4-storey commercial building.  
 
The proposed rooftop elements, and in particular, those located towards the New South Head 
Road boundary, being the new candy bar/store, amenities and new balustrade would extend 
above the parapet of the existing building.  Due to the location and orientation of the site, the 
works to the roof of the development would result in a reduction of solar access to the footpath 
on New South Head Road from 1pm directly opposite the site. 
 
These roof top elements are non-compliant with the maximum height control and FSR 
development standard and contribute to the scale and bulk of the building. 
  
The proposal would fail to satisfy the relevant objectives prescribed by the DCP. 
 

• Glazing 
The proposal would satisfy the relevant criteria prescribed by the DCP. 

 
• Water conservation 

The proposal would satisfy the relevant criteria prescribed by the DCP. 
 
• Stormwater and pollution minimisation 

The proposal would satisfy the relevant criteria prescribed by the DCP. 
 
• Waste minimisation 

The proposal would satisfy the relevant criteria prescribed by the DCP. 
 
• Environmentally sustainable building materials 

The proposal would satisfy the relevant criteria prescribed by the DCP. 
 

• Pedestrian access and mobility 
The proposal would satisfy the relevant criteria prescribed by the DCP. 

 
• On-site parking 

The existing 4 storey mixed commercial and retail building is devoid of any on-site car parking 
and generates a car-parking demand of 33 car parking spaces. In lieu of the deficiency of on-site 
car parking, the development was approved subject to a Section 94 Contribution. 
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Development Applications approved for subsequent fitouts and various uses of the building 
since its construction have not generated any additional demand for on-site car-parking above 
what was anticipated based on the subsequent uses of each level (being retail at ground floor 
and commercial suites above). 
 
The DCP does not have specific criteria for parking for the proposed use but specifies that the 
parking should comply with Council’s Off-Street Car Parking DCP.  This DCP specifies under 
Table 2.6 that the proposed use as a Motion Picture Theatre… would have a car-parking 
generation rate of 22 spaces per/100m2 of floor area.  Based on this DCP, the proposed 
development, which increases the floor space for the site and subsequently intensifies its use, 
would generate a demand for a further 32 on-site car parking spaces. 
 
There is no scope to provide any on-site car parking. 
 
A Traffic Impact Assessment Report (TIAR) was submitted with the application to address the 
shortfall in on-site parking.  Council’s Traffic Engineer has peer reviewed the report (see 
Annexure B).  
 
The argument presented in the TIAR is that the generation rate based on the Off-Street Car 
Parking DCP is similar to the generation rate using first principles. The DCP rate for restaurants 
is 15spaces/100m2 and the Roads and Traffic Authority’s Guide to Traffic Generating 
Developments where an alternative rate of 1 space per 3 seats is recommended. If this formula is 
applied to the cinema seating, the resulting demand is 50 spaces.  However, the DCP also 
provides a concession for restaurants in Double Bay with a multiplier of 0.6 applying, thus 
resulting in a demand for 30 on-site spaces. 
 
The difference between calculations is 2 car parking spaces. 
 
Data from the Cross Street car parking station has been provided indicating parking availability 
within the existing parking station which could accommodate the additional demand created by 
the proposed use at certain times.  Council’s Traffic Engineer has concurred with part of the 
data submitted indicating that there is capacity to accommodate the parking demands within the 
car park during weekends and weeknights.  Parking availability from 5pm is satisfactory.  
However, parking availability for patrons arriving for the intended earlier screenings (say 
4:30pm with the proposed hours of operation starting from 5:00pm) would be limited and would 
result in a conflict in parking space availability. 
 
Based on the data from the car parking station and the availability of parking spaces, if the 
development is approved, it was recommended the hours of operation of the proposed use 
should commence on weekdays from 6pm to avoid conflict and ensure parking availability. 
 
Further to this, the subject site is well accessed with multiple transport options.  The Edgecliff 
Bus/Rail Interchange is a main transportation hub that is within 15min walking distance of the 
site as well as bus routes on New South Head Road, William Street and Ocean Avenue also in 
close proximity to the site. It would also be reasonable to conclude that local residents, shoppers 
or workers extending their stay in Double Bay to attend screenings.  These situations would 
reduce traffic movements and parking conflict in the locality.  
 
If the development is approved, a condition limiting the hours of operation would be 
recommended to be imposed, to ensure the proposal would not have a detrimental impact on the 
parking amenity for the surrounding community. 
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• Site facilities 

In the original approval for the subject building, the garbage storage facilities for the subject 
building have been provided to the rear of the site immediately adjoining to the south (374 New 
South Head Road). This approved and existing arrangement would be maintained and the 
existing garbage store is sufficiently sized to cater for the increase in intensity of the site. 
 
The proposal would satisfy the relevant criteria prescribed by the DCP. 

 
• Concessions for cultural facilities 

The proposed cinema would be defined as a cultural facility. 
 
The DCP indicates that concessions apply for building envelope controls except for height and 
FSR requirements.  
 
The existing building currently exceeds the height and FSR control, including the 0.5:1 bonus 
FSR that was applied to the site.  The proposed height and FSR would result in a further non-
compliance with the maximum controls prescribed by the DCP. 
 
The proposal would fail to satisfy the relevant criteria prescribed by the DCP. 
 
There is an anomaly between the additional FSR being excluded for consideration as a 
concession under this Part of the DCP as opposed to the provisions of Woollahra LEP 1995 
Clause 11(5) which allows discretion for Council to exclude FSR for a “small professional 
theatre.”  The provisions of the LEP take precedence.  

12.2 DCP for off-street car parking provision and servicing facilities 
 
The off-street car parking has been assessed above. 
 
12.3 Section 94 & 94A contribution 
 
The provisions of the Section 94 Contribution Plan would apply to the development as it would 
result in an increased demand for public facilities in Council’s area as a result of the increase in use 
of the site.  As discussed above, the on-site car parking can be catered by the availability of existing 
parking in the Cross Street Car Parking Station subject to a condition requiring a later start for 
screenings on weekdays. 
  
The provisions of Section 94A Contribution Plan also apply to all development in the Woollahra 
Municipality, including the subject development, based on the cost of works. 
 
In determining which contribution should be applied and having regard to the nature of and the 
demand for facilities from the proposed development, the payment of a levy pursuant to Section 
94A would be recommended to be applied if development consent is granted as this would benefit 
community facilities, environmental works, Council property, public infrastructure works, public 
open space and business centres and harbourside works.   
 
It should be noted that Clause 3.5 of the Section 94A Contributions Plan specifies that where an 
applicant is required to pay a levy under this Plan, the Council cannot impose a further condition 
pursuant to Section 94 on the same development consent. 
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12.4 Woollahra Access DCP 
 
The proposal would be fully accessible to people with a disability and could comply with the 
relevant requirements of the BCA as well as Australian Standard AS1428.2. 
 
The proposal provides satisfactory access within the building in accordance with the requirements 
prescribed by the DCP.  
 
12.5 Other DCPs, codes and policies  
 
None applicable. 
 
13. APPLICABLE REGULATIONS 
 
The deemed-to-satisfy provisions of the Building Code of Australia would limit the use of the roof 
area to 100 persons based on egress from the single fire-exit that exists.  
 
A consultants report from Trevor R. House and Associates Pty Ltd proposes a performance based 
solution to allow for an increase in occupation load of the roof area.  Details of the performance 
based solution have not been provided.  The consultants reasoning is based on the roof being open 
in nature, having low fuel loads (combustible items) and having the ability for smoke to naturally 
ventilate.  The consultants performance based solution could justify the proposed occupant load 
which would comply with the requirements of the BCA. 
 
Council’s Fire Officer disagrees with this approach and has recommended that an additional fire 
stair be provided as well as other measures to mitigate the intensification in patronage within the 
building. 
 
Should Council approve the application, the condition recommended by Council’s Fire Officer 
should be applied.  The condition forming part of the recommendation would require a Construction 
Certificate satisfying the provisions of the BCA with the Private Certifying Authority to consider a 
performance based solution. 
 
14. THE LIKELY IMPACTS OF THE PROPOSAL 
 
One of the likely impacts of the proposal is light spill from the screen, light reflecting from surfaces 
and the subsequent impact on adjoining development, motorists and views of the harbour. 
 
The proposed roof over the seated area would partially obscure light spill from the screen to the 
south from elevated positions from the private and public domain around Edgecliff, which 
overlooks Double Bay.  The light spill would not have a detrimental impact on residents or road 
users in surrounding areas. 
There are a number of commercial suites on the opposite side of New South Head Road that would 
be affected by light spill from the screen and from reflected light on surrounding surfaces.  
Submissions have been received from legal practitioners indicating the flashing nature of certain 
films together with the congregation of patrons overlooking would be distracting and detrimental to 
their amenity and compromise business activity opposite. 
 
A submission has also been received from the Stamford Cosmopolitan Centre regarding light spill 
onto the dwellings within the building immediately adjoining to the west which sit at the same level 
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or above the roof top cinema, particularly the dormitories and living areas immediately facing the 
proposed development.  
 
A report on the Control Measures for Obtrusive Light Spill has been submitted by Webb Australia 
Group Pty Ltd.  To combat the issue of light spill on the adjoining residents, visual privacy screens 
are proposed along the north-western perimeter of the building to a height of 2.8metres above 
finished floor level.  Additional to this would be the use of retractable blinds and curtains. 
 
All other lighting to the roof top cinema would be suitably positioned to minimise light spill. 
 
The report submitted was deficient as it did not take into account the likely effect of reflected light 
off surfaces (i.e. ceiling of the proposed roof, building surfaces, glass balustrades etc) nor does it 
calculate the cumulative impact from existing lighting in the vicinity (i.e. street lights, signage, 
floodlights etc).  
 
The specialist report submitted states that: “the obtrusive effects of proposed lighting …will be 
below the maximum recommended levels if installed in accordance with the recommendations 
contained in this report.” 
 
Council’s Environmental Health Officer has raised no concern with the issue of light spill.  
 
Insufficient information has been submitted to ascertain the effect of light spill, including the 
cumulative impact from existing lighting, and whether a detrimental impact would occur. 
 
Another concern raised by adjoining residents includes roof top elements becoming projectiles 
during high winds. The Double Bay Centre DCP encourages the use of rooftops and the proposed 
use could satisfy the provisions of the DCP.  The concern raised is not a valid reason to refuse the 
application under Section 79C of the Environmental Planning and Assessment Act. 
 
Adjoining residents have raised concern regarding anti-social behaviour as a result of increased 
activity late at night in the centre. The DCP encourages nocturnal activity to add to the vibrancy of 
the centre.  Additionally, there is no evidence or studies that link the proposed use with anti-social 
behaviour. The concern raised is not a valid reason to refuse the application under Section 79C of 
the Environmental Planning and Assessment Act. 
 
All other likely impacts of the proposal have been considered elsewhere in the report. 
 
15. THE SUITABILITY OF THE SITE 
 
The site is suitable for the proposed development. 
 
16. SUBMISSIONS 

 
The original proposal for a 49seat open air cinema was advertised and notified in accordance with 
Council’s Advertising and Notifications DCP.  Multiple submissions were received. 
 
The replacement application, which proposed an increase in patronage and also proposed a roof 
over the seated area, was also advertised and notified in accordance with Council’s Advertising and 
Notifications DCP.   
 
Submissions received against the proposal: 
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• Graham & Claire Burt – 2/17-19 Manning Road, Double Bay 
• Ariella Gale – 11/17-19 Manning Road, Double Bay 
• Dr Ida Freiman – 17/337 New South Head Road, Double Bay 
• Barry Lewis – 32/337 New South Head Road, Double Bay 
• Pamela & Graham McDonald – 601/274 New South Head Road, Double Bay 
• Dr Yvonne White - 12/337 New South Head Road, Double Bay 
• Simon Sheller - 1201/349 New South Head Road, Double Bay 
• Leon M. Ratner - 13/411 New South Head Road, Double Bay 
• Bill G. Karras – Karras Partner Lawyers PO Box 943 Double Bay 1360 (on behalf of owners of 

Suite 9/409 New South Head Road, Double Bay 
• Anthony Rice – Director of Development & Construction for Stamford Property Services Pty 

Ltd – Suite 2, Level 10, 139 Macquarie Street, Sydney  
• David & Lavinia Chrystal – 6 Pinehill Avenue, Double Bay 
• Jan Tregoning – 12 Pine Hill Avenue, Double Bay 
• Lyn & Roger Norman – 177 Bellevue Road, Bellevue Hill 
• Ms C.M. Gillman – (address not specified) 
• Loraine & Gordon Stewart – (address not specified) 
 
Submissions received in support of the proposal: 
 
• A petition with 613 signatories (submitted by Leslie Berger,  General Manager of Fivex 

Property Group) 
•  NJ McWilliam – 9 Wolseley Cres, Point Piper 
• Philip Mason - President Double Bay Residents Association  
• Wendy Cohen – (address not specified) 
 
The issues raised against the proposal are: 
 
• Noise 
• Loss of privacy 
• Light spill 
• Non-compliance with Council’s controls 
• Location visually inappropriate  
• Better option to restore existing cinema 
• Detrimental to the Double Bay lifestyle 
• Danger to pedestrians during high winds 
• Parking 
• Loss of outlook 
• Increase in antisocial behaviour (e.g. throwing projectiles) 
The reasons raised in support of the proposal are: 
 
• Increase business and commercial activity  
• Increase vibrancy in the centre 
• Good architecture 
• Complimentary to the village atmosphere 
 
The issues raised have been addressed in the body of the report.  
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17. CONCLUSION - THE PUBLIC INTEREST 
 
The proposed development may be in the wider public interest by increasing the vibrancy and 
commercial activity in the Double Bay Centre. However, it would adversely impact on the amenity 
of residents within the Stamford Cosmopolitan building. In this case the operational needs of the 
cinema have not been fully considered and the consequences of this would have an unreasonable 
and detrimental impact on the amenity of surrounding property.  
 
Furthermore, the proposed roof and structures on the roof top of the existing building have the 
effect of increasing the visual bulk and scale of the building contrary to the provisions of the 
Double Bay DCP. 
 
It is concluded that the site is not suitable for the proposed development and that the proposal is not 
acceptable against the relevant considerations under s79C of the Environmental Planning and 
Assessment Act 1979, Woollahra LEP 1995 and the Double Bay Centre Development Control Plan 
2002.   

18. DISCLOSURE STATEMENTS 
 
Under S.147 of the Environmental Planning and Assessment Act, 1979 there have been no 
disclosure statements regarding political donations or gifts made to any councillor or gifts made to 
any council employee submitted with this development application by either the applicant or any 
person who made a submission. 
 
19. RECOMMENDATION: Pursuant to Section 80(1) of the Environmental Planning and 

Assessment Act, 1979    
THAT Council, as the consent authority, refuse development consent to Development Application 
No. 135/2009 for a new 150 seat cinema on the existing rooftop, including new candy bar and 
amenities, on land at 376-382 New South Head Road Double Bay, for the following reasons: 
 
1. The proposed development would have an unreasonable and detrimental impact on the aural 

privacy of surrounding property, particularly residents of the dwellings within the 
Cosmopolitan Centre immediately adjoining Goldman Lane. The proposal would fail to 
satisfy Woollahra Local Environmental Plan 1995 Part 3 - Clause 11AA(c) and Double Bay 
Centre Development Control Plan 2002 Part 1.5(ix) and Part 6.5, Sub-Section 6.5.1, 
Principles P1 and P2 and Sub-Section 6.5.2 Principle P1. 

 
2. The new roof top elements would result in a finish to the roof form that would be foreign and 

detrimental to the building’s architectural form and add to the visible height and bulk of the 
building which would be detrimental to its setting within the commercial centre. The proposal 
would fail to satisfy Woollahra Local Environmental Plan 1995 Part 3 - Clause 11AA(b) and 
(d) and the Double Bay Centre Development Control Plan 2002 Part 1.5 - Objective viii; Part 
3.2.5(i); Part 5.10; Part 6.3.1 Principle P1 and Control C1; Part 6.3.2 Principle P1 and Control 
C3; and Part 6.3.7 Principle P1 and P4 and Controls C1, C5 and C6. 

  
3. The proposed rooftop elements would not minimise overshadowing of publicly accessible 

spaces on New South Head Road.  The proposal would fail to satisfy the Double Bay Centre 
Development Control Plan 2002, Part 6.6.3, Principle P1 and Control C1.  

 
4. The proposed development and the hours of operation would have a detrimental impact on the 

availability of parking in the centre causing a detrimental impact on the amenity for the 
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surrounding community.  The proposal would fail to satisfy the Double Bay Centre 
Development Control Plan 2002, Part 6.7.2 Control C1.  

 
5. Insufficient information has been submitted to ascertain an accurate noise impact assessment 

based on Council’s policy with regard to location of the noise logger which is required to be 
measured at the boundary of any affected residence and the impact of light spill onto 
adjoining residents including the cumulative effect of existing lighting.   

 
6. The proposal would not be in the public interest. 
 
 
 
 
 
Mr D Lukas        Mr D Waghorn 
SENIOR ASSESSMENT OFFICER    TEAM LEADER 
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ADVISINGS 
 
A.1 Appeal 

 
Council is always prepared to discuss its decisions and, in this regard, please do not hesitate to 
contact Mr Dimitri Lukas, Senior Assessment Officer, on (02) 9391 7159 
 
However, if you wish to pursue your rights of appeal in the Land & Environment Court you 
are advised that Council generally seeks resolution of such appeals through a Section 34 
Conference, site hearings and the use of Court Appointed Experts, instead of a full Court 
hearing. 
 
This approach is less adversarial, it achieves a quicker decision than would be the case 
through a full Court hearing and it can give rise to considerable cost and time savings for all 
parties involved.  The use of the Section 34 Conference approach requires the appellant to 
agree, in writing, to the Court appointed commissioner having the full authority to completely 
determine the matter at the conference. 

 Standard Condition: K14 
 
 
 
ANNEXURES 
A. Plans and elevations 
B. Referral response from Council’s Traffic and Parking Engineer 
C. Referral response from Council’s Environmental Health Officer 
D. Referral response from Council’s Fire Safety Officer 
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Item No: D12 Delegated to Committee 

Subject: Review of Expenditure on Land and Environment Proceedings 
Determined in the period 15 September 2008 to 14 September 2009 

Author: Patrick Robinson – Manager Development Control 
File No: 900.G 
Reason for Report: Response to Notice of Motion 24 August 2009 

 
Recommendation: 
 
That Council receive and note the content of this report. 
 

 

Background: 

At its meeting of 24 August 2009 Council resolved to adopt the following Notice of Motion: 

That a report be prepared by staff on costs incurred by Council in appeals on planning matters to 
the Land and Environment Court, such report to include: 

A. List of all appeals to the Land and Environment Court on planning matters identifying those 
determined by the Development Control Committee, Council, Application Assessment Panel, 
and Staff Delegation since 15 September 2008. 
(i) All costs to Council in respect to engagement of legal counsel for each matter. 
(ii) All costs to Council pertaining to all external costs for each matter including but not 

limited to consultants and experts witnesses. 
(iii) A summary of the decision of the Land and Environment Court including details of any 

conditions imposed. 

B. Costs incurred by Council in the appeal to Land and Environment Court in respect to the 
Rose Bay and Point Piper Marinas, including: 
(i) All costs to Council in respect to engagement of legal counsel. 
(ii) All costs to Council pertaining to all external costs for each matter, including but not 

limited to consultants and expert witnesses. 
(iii) Estimate of staff time and costs, including but not limited to briefing of legal counsel 

and expert witnesses, meetings and briefings, preparation of evidence, appearance at 
Land and Environment hearings. 

(iv) A summary of the decisions of the Land and Environment Court including details of any 
conditions imposed. 

Report: 

This Notice of Motion requires that considerable data be presented. For clarity that data and an 
associated summary analysis has been provided in table format. In relation to resolution B(iii) it is 
not possible to provide meaningful data as staff operational activity is not recorded in this detail. 

Annexure 1 – Table 1 presents an assessment of Class 1 matters (excluding two marina appeals) 
which arose in the period from a determination by the DCC or Council.   That analysis indicates 
that some 17 (78%) appeals in the period arose from a determination by either the DCC or Council.  
Of those cases 3 (18%) were considered to have resulted in a satisfactory outcome, whilst 7 (41%) 
were considered to have resulted in an unsatisfactory outcome.  Of the remainder 6 (35%) were 
discontinued and one (6%) remained undetermined by the Court.  
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The cost to Council of those matters considered to have an unsatisfactory outcome was 
$203,995.00.  The cost to Council of matters considered to have a satisfactory outcome was 
$144,429.00.  Matters that were discontinued cost the Council $71,950 and one ongoing matter has 
cost $12,628. The total costs of appeals arising from Council and DCC determinations (excluding 
two marina appeals) was $433,002.  

Annexure 2 – Table 2 presents an assessment of all Class 1 matters which arose from a 
determination by staff under delegated authority or by AAP in that same period.  In that period, 8 
(30%) Class 1 matters arose from delegated or AAP determinations.  Council obtained a 
satisfactory outcome in 4 (50%) of those cases with 2 (25%) cases considered to be unsatisfactory 
and 2 (25%) cases discontinued.   

The cost to Council of unsatisfactory cases in this category was $35,338.00 whilst $73,728.00 was 
expended on cases which were considered to result in a satisfactory outcome. In addition $2,501 
was spent on matters that were discontinued. The total cost of appeals arising from AAP and staff 
determinations was $111,567. 

Annexure 3 – Table 3 presents a separate analysis of the Rose Bay and Point Piper Marinas as 
requested. The cost to Council was $289,295.00. 

Annexure 4 - Table 4 summarises all costs incurred in the period whilst Table 5 to Annexure 4 
contains a detailed analysis of Class 1 matters by level of determination.  That final table reviews 
legal activity in terms of both total cost and average cost per case by category.    

It is important to note that these annexures are presented in response to the questions raised in the 
Notice of Motion.  However, the period identified for review does not correspond to a financial year 
and it is thus important that this analysis in not viewed as a formal budget review.  The figures and 
costs may vary from the budget in that they do not take into account those costs incurred from 
invoices which were settled in the period but relate to Class 1 matters which were determined prior 
to 15 September 2008. The following table sets out the actual costs of appeals over the past three 
financial years. 

Year Appeal Consultants Legal Expenses Total 

2006/2007 $133,660 $720,791 $854,451 

2007/2008 $294,512 $1,089,376 $1,383,888 

2008/2009 $248,556 $1,664,738 $1,913,294 

 
 
 
Patrick Robinson         Allan Coker 
Manager Development Control      Director Planning & Development 
 
List of Annexures: 
 
Annexure 1:  Table 1 - Class 1 matters arising from a determination by DCC or Council 
Annexure 2:  Table 2 - Class 1 matters arising from a determination under delegated authority or 

AAP 
Annexure 3:  Table 3 - Class 1 matters against Council’s refusal of the R/Bay & P/Piper Marinas 
Annexure 4:  Table 4 - Summary of Costs;  Table 5 – Analysis of Class I matters by level of 

determination 
 



Woollahra Municipal Council 
Development Control Committee   7 December 2009 
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Matter before Committee or 
Council meeting

Did the applicant, owner (if not the applicant)  or 
someone close to the applicant make a donation in 

excess of $1,000 that directly benefited your election 
campaign?  (Code of Conduct Cl 7.23)

Action
Declare a significant non-

pecuniary conflict of interest, 
absent yourself from the meeting 

and take no further part in the 
debate or vote on the matter
(Code of Conduct Cl 7.17(b))

Did the applicant or someone close to the 
applicant make a donation less than $1,000 that 

directly benefited your election campaign?
(Code of Conduct Cl 7.23)

Do you believe the political 
contribution creates a significant non-
pecuniary conflict of interest for you?

(Code of Conduct Cl 7.24)

Action
Declare a significant non-

pecuniary conflict of interest, 
absent yourself from the meeting 

and take no further part in the 
debate or vote on the matter
(Code of Conduct Cl 7.17(b))

Action
Participate in debate and vote on 

the matter

Yes

No

YesYes

No

Is the matter before the 
meeting a Planning Matter?Yes

No

Staff to record  decision process 
(motions/amendments) and Division 

of votes for the determinative 
resolution or recommendation in the 

meeting minutes

Staff to record  decision process 
(motions/amendments) and 
determinative resolution or 

recommendation in the meeting 
minutes

Action
Consider appropriate action required.

This could include limiting involvement by:
1.  participating in discussion but not in decision 

making (vote),
2. participating in decision making (vote) but not in 

the discussion
3. not participating in the discussion or decision 

making (vote) 
4. removing the source of the conflict

No

or

POLITICAL DONATIONS DECISION MAKING FLOWCHART  
FOR THE INFORMATION OF COUNCILLORS 
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