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Outline of Meeting Protocol & Procedure: 
 
• The Chairperson will call the Meeting to order and ask the Committee/Staff to present apologies 

or late correspondence. 
• The Chairperson will commence the Order of Business as shown in the Index to the Agenda. 
• At the beginning of each item the Chairperson will ask whether a member(s) of the public wish 

to address the Committee. 
• If person(s) wish to address the Committee, they are allowed four (4) minutes in which to do so.  

Please direct comments to the issues at hand. 
• If there are persons representing both sides of a matter (eg applicant/objector), the objector 

speaks first. 
• At the conclusion of the allotted four (4) minutes, the speaker resumes his/her seat and takes no 

further part in the debate unless specifically called to do so by the Chairperson. 
• If there is more than one (1) person wishing to address the Committee from the same side of the 

debate, the Chairperson will request that where possible a spokesperson be nominated to 
represent the parties. 

• The Chairperson has the discretion whether to continue to accept speakers from the floor. 
• After considering any submissions the Committee will debate the matter (if necessary), and 

arrive at a recommendation (R items which proceed to Full Council) or a resolution (D items for 
which the Committee has delegated authority). 

 
Delegated Authority (“D” Items): 
 
• To approve, disapprove and take action on Development and related applications submitted or 

any other matter referred by the Council or other Committee; to a site inspection for 
recommendation back to the Development Control Committee. (Except for those applications 
within the category of designated development, or matters as specified by resolution of the 
Council taken from time to time. 

 Note: This not to limit the discretions of nominated staff members exercising Delegated 
Authorities granted by the Council.) 

• General implementation of matters touching upon or within the strategic goals and policy 
directives of the Council, and in respect of which due provision has been made in the Council's 
current budget. 

• To require such investigations, reports or actions as considered necessary in respect of matters 
contained within the Business Agendas (and as may be limited by specific Council resolution). 

• Confirmation of Minutes of its Meeting. 
• Any other matter falling within the responsibility of the Development Control Committee and 

not restricted by the Local Government Act or required to be a Recommendation to Full Council 
as listed below: 

 
Recommendation only to the Full Council (“R” Items): 
 
• Specified developments, as may be determined and listed by the Council by resolution taken 

from time to time. 
• Matters which involve broad strategic or policy initiatives within the responsibilities of the 

Committee. 
• Matters requiring the expenditure of moneys and in respect of which no Council vote has been 

made. 
• Matters not within the specified functions of the Committee,. 
• Matters reserved by individual Councillors in accordance with any Council policy on 

"safeguards" (and substantive changes)  
 
 
Committee Membership:   8 Councillors 
 
Quorum:  The quorum for a committee meeting is 5 

Councillors.
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Additional Information Relating to  
Committee Matters 

 
 
 
Site Inspection 
 

 

 

 

 

 
Other Matters 
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Item No: D10 

Subject: Assessment procedure for trees and the interaction of Council’s 
Tree Preservation Order with Conditions of Consent 

Author: Patrick Robinson – Manager Development Control 
File No: 900.G 
Reason for Report: To respond to a Notice of Motion of the Council. 
 
Recommendation 
 
That Council receive and note the contents of this report. 
 
 
 
1. Background 
 
At its Ordinary meeting of 23 February 2009, Council resolved to adopt the following Notice 
of Motion: 
 
 That a report be brought to Council on the policies and procedures in assessing the 

impacts of proposed development on existing vegetation and the basis on which trees 
are either required to be retained, or permitted to be destroyed by proposed 
development. The report is to also consider the practical and legal interaction of the 
TPO with DA conditions. 

 
2. Statutory Basis for Tree Protection 
 
Clause 6 of the Woollahra Local Environmental Plan 1995 (WLEP) adopts a number of 
provisions of the Environmental Planning and Assessment Model Provisions 1980 (the Model 
Provisions) including cl 8 which deals with tree preservation. That clause generally sets out 
Council’s power to make a tree preservation order (TPO). 
 
On 30 January 2006, Council resolved to rescind all existing TPOs and to make a new TPO. 
The Woollahra TPO applies to all land in the Local Government Area and protects trees in the 
manner set out in cl 3 as follows: 
 
(3) Trees to which the Order applies 
 
For the purpose of this Order “tree” or “trees” means any tree or palm, whether of 
indigenous, endemic, exotic or introduced species, with a diameter spread of branches 
greater than 3m or with a height greater than 5 metres, irrespective of the spread of 
branches. 
 
The Order applies to: 
 
(a) Any tree with a diameter spread of branches greater than 3m or with a height greater 

than 5m, irrespective of the spread of branches. 
 
(b) Any bushland vegetation irrespective of size. 
 
(c) Any tree or plant, irrespective of size listed in a register of significant or heritage trees 

adopted by Council at any time. 
 
(d) Any pruning of roots greater than 50mm in diameter. 



Woollahra Municipal Council 
Development Control Committee   4 May 2009 
 

 
H:\Development Control Committee\AGENDAS\2009\may4-09dccage-additional.doc                                                    

Clause 5 of the TPO, except as otherwise provided within the TPO, prevents any person from 
injuring a tree or otherwise pruning, removing, ringbarking, cutting down, topping, lopping or 
transplanting any tree except with the consent of Council under the TPO and in accordance 
with any condition of that consent. 
 
3. Policies and Practices for Assessing the Impact of Development Proposals on Trees 
 
Council’s Manager of Parks and Street Trees has provided the following comments in 
response to Council’s Notice of Motion: 
 
Primarily the Tree & Landscape section refers to the Woollahra Local Environment Plan 
1995 as a foundation supportive document for consideration of landscape and tree matters. 
Please see the extract below taken from the LEP Part 1 – Preliminary 2(2)(f). 
 
(f) in relation to landscape 
 

(i) to protect and enhance the natural landscapes throughout the area of Woollahra, 
(ii) to promote the retention of trees and the planting of suitable new trees in 

appropriate locations, 
(iii) to control or minimize the impact of future development upon natural features 

such as significant trees or stands of trees, ridgelines or land within view of any 
waterways, 

(iv) to protect and enhance the environmental quality of the area of Woollahra 
through the appropriate management and consideration of the existing pattern of 
vegetation, and  

(v) to protect the natural flora and fauna. 
 
To further inform the assessment consideration is given to the relevant provisions of 
Council’s Development Control Plans.  Three examples of such objectives are set out below. 
 
Woollahra Residential Development Control Plan (WRDCP) 
 
Open Space and Landscaping is dealt with in Part 5 of the WRDCP and provides the 
following objectives.   
 
O 5.3.1  To ensure the adequate provision of accessible and useable private and 

communal open space. 
 
O5.3.2 To retain important existing mature trees, vegetation and other landscape 

features. 
 
O5.3.3 To protect or enhance indigenous wildlife populations and habitat through 

appropriate planting of indigenous vegetation species. 
 
Double Bay Centre Development Control Plan (DBC DCP) 
 
The DBCDCP sets out principles for landscaped open space at clause 6.5.3 as follows. 
 
P1 Ensure development immediately adjoining residential blocks continues the pattern of 

built form and open space established in the block. 
 
P2 Provide landscaped open space, typically in the centre of blocks, to preserve and extend 

established open space. 
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P3.  Provide landscaped open space that preserves neighbouring residences access to day 
light and natural ventilation and provides visual privacy.  

 
P4. Mature trees and other planting is encouraged within landscaped open space to 

maintain Double Bay’s existing leafy quality.  Permeable surfaces are also encouraged 
to maximize the on-site infiltration of stormwater. 

  
Paddington Heritage Conservation Area Development Control Plan (PHCA DCP) 
Council’s PHCADCP provides the following objectives in relation to gardens and trees at 
clause 4.2.11. 
 
O1 To retain traditional planting schemes and hard landscape elements where they exist. 
 
O2 To promote landscaping that is consistent with the character of the individual building, 

the characteristics of a group of distinctive buildings and the character of the heritage 
conservation area. 

 
O3 To ensure that front gardens are planted with a species selection that relates to the 

building type and is appropriate to the size and aspect of the garden space. 
 
O4 To create zones of rear planting with appropriate species of trees and shrubs. 
 
O5 To ensure that trees and shrubs do not have an adverse impact on the fabric of 

buildings and have no or minimal adverse affect on the amenity of occupiers of 
properties.    

 
In addition the PHCA DCP provides for detailed controls in relation to on-site vehicle 
parking which can be an issue to tree preservation in denser built environments.  They 
include control C1(a) which states that: 
 

The parking area, servicing area or structure will not have a detrimental impact on the 
health of a significant tree. 

 
Whilst a selection of DCP provisions have been set out above, it should be noted that all 
Council’s DCPs have objectives and specific controls which provide guidelines for the 
protection of trees and to protect and enhance the landscaped quality of each precinct. 
 
Council’s landscape officers assess the impact of individual development proposal on 
significant trees, and where relevant, whether a significant tree may be removed based on 
their professional evaluation of the circumstances of each case, and in response to information 
submitted with the development application such as arborist reports, root mapping and 
landscape plans. 
 
Council has also recently considered a draft Tree Management Policy which will, once 
adopted, provide more detailed guidance for landscape officers when assessing the impact of 
development proposals on significant trees and landscape character. 
 
4. The Legal Interaction of Council’s Tree Preservation Order with Approved 

Conditions of Consent 
 
There are a number of scenarios which need to be considered when reviewing the interaction 
between the TPO and conditions of consent.  These are discussed below. 
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Where a condition of consent prohibits the removal of a tree or permits the removal of a 
tree. 
Section 76A(1) of the Environmental Planning and Assessment Act (1979) (EP&A Act) states 
that if an environmental planning instrument provides that a specific development may not be 
carried out except with development consent, a person must not carry out the development 
unless: 
 
 (a) consent has been obtained and is in force; and 
 (b) the development is carried out in accordance with the consent and the instrument 
 
Thus s.76A(1) gives statutory force to the conditions of a development consent and a 
contravention of any conditions of consent is an offence under s.125(1) of the Act. In such 
circumstances there is no need to invoke the provisions of the TPO although it is possible to 
do so as a separate alternative offence. 
 
Similarly, where Council issues a development consent which contains a condition of consent 
which specifically permits the removal of a tree it is not necessary for the Applicant to 
subsequently obtain a consent under the TPO in order to lawfully remove the tree. 
 
Where a condition of consent incorporates reference to the TPO 
Council may issue a development consent which contains a condition which requires the 
Applicant to obtain a consent under the TPO in order to remove any trees on the subject 
property. If it does so there is no automatic permission provided by the consent to remove any 
trees. 
 
In such circumstances the Applicant would need to obtain a subsequent consent under the 
TPO in order to remove any trees and the failure to do so will leave the Applicant liable to 
summary prosecution and/or injunctive proceedings for breach of the EP&A Act. 
 
Issues associated with the removal of trees are fully assessed through the development 
application process, and therefore it is not generally necessary to refer to the TPO in a 
condition of consent except in circumstances where it is deemed appropriate to make it 
abundantly clear that trees must be retained. As noted below, Council’s standard conditions 
are very specific in relation to tree management and therefore conditions calling up the TPO 
are not generally required. 
 
Where a consent implies the removal of a tree 
If Council approves a development which necessarily requires the removal of a tree or trees, 
Council will by implication also be construed to be consenting to the removal of the tree. For 
example were Council to grant consent to a development where a tree was located in the area 
occupied by the building footprint it is open to the Applicant to lawfully remove the tree. 
 
In practice conditions are applied to Council’s consents which specifies those trees which 
must be retained, those trees which may be pruned, those trees which may be transplanted, 
those trees which may be removed and what replacement trees are to be planted. These 
comprehensive conditions clearly identify how all trees on a development site must be treated 
and hence it is unlikely that this scenario will arise. 
 
5. Conclusion 
 
Under Council’s practices and procedures tree preservation is assessed on a case by case basis 
within the context of the relevant objectives of the WLEP 1995 which are further informed by 
relevant Development Control Plan objectives and controls.  
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In circumstances where a development proposal necessitates the removal of a tree or trees, or 
is likely to compromise the ongoing viability of a tree, or trees covered by Council’s TPO 
then expert advice is sought from the Tree and Landscape Department. That expert advice is 
also sought where a development proposal seeks to significantly alter the existing landscape 
regime of a site whether or not there is an issue with tree preservation, to ensure that any 
proposed landscape solution is consistent with the relevant LEP and DCP provisions for 
landscaping.  That advice is then considered and balanced against the general considerations 
required to be made under s79C of the EP&A Act. As a result of that assessment, a decision is 
made as to whether the tree or trees should be retained or whether they may be removed. 
 
In order to ensure certainty as to the terms of any consent issued, conditions are applied which 
specify whether or not a tree may be removed, pruned or must be retained. The application of 
those conditions means that the retention or removal of trees is given statutory force under 
s.76A(1) and it is then not necessary for further application to be made under the TPO, unless 
a condition specifically refers to the TPO. Importantly, by applying such specific conditions, 
any breach of those conditions may be prosecuted under s.125(i) of the EP&A Act. 
 
 
 
 
 
Patrick Robinson 
Manager Development Control 

Allan Coker 
Director Planning & Development 
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Matter before Committee or 
Council meeting

Did the applicant, owner (if not the applicant)  or 
someone close to the applicant make a donation in 

excess of $1,000 that directly benefited your election 
campaign?  (Code of Conduct Cl 7.23)

Action
Declare a significant non-

pecuniary conflict of interest, 
absent yourself from the meeting 

and take no further part in the 
debate or vote on the matter
(Code of Conduct Cl 7.17(b))

Did the applicant or someone close to the 
applicant make a donation less than $1,000 that 

directly benefited your election campaign?
(Code of Conduct Cl 7.23)

Do you believe the political 
contribution creates a significant non-
pecuniary conflict of interest for you?

(Code of Conduct Cl 7.24)

Action
Declare a significant non-

pecuniary conflict of interest, 
absent yourself from the meeting 

and take no further part in the 
debate or vote on the matter
(Code of Conduct Cl 7.17(b))

Action
Participate in debate and vote on 

the matter

Yes

No

YesYes

No

Is the matter before the 
meeting a Planning Matter?Yes

No

Staff to record  decision process 
(motions/amendments) and Division 

of votes for the determinative 
resolution or recommendation in the 

meeting minutes

Staff to record  decision process 
(motions/amendments) and 
determinative resolution or 

recommendation in the meeting 
minutes

Action
Consider appropriate action required.

This could include limiting involvement by:
1.  participating in discussion but not in decision 

making (vote),
2. participating in decision making (vote) but not in 

the discussion
3. not participating in the discussion or decision 

making (vote) 
4. removing the source of the conflict

No

or

POLITICAL DONATIONS DECISION MAKING FLOWCHART  
FOR THE INFORMATION OF COUNCILLORS 
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