
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Additional Item 
 
 
 
 
 
Agenda: Corporate & Works Committee 
 
 
Date: Monday 21 November 2005  
 
 
Time: 6.00pm 

 



 

 

Outline Of Meeting Protocol & Procedure: 
 

• The Chairperson will call the Meeting to order and ask the Committee/Staff to present apologies or late 
correspondence. 

• The Chairperson will commence the Order of Business as shown in the Index to the Agenda. 
• At the beginning of each item the Chairperson will ask whether a member(s) of the public wish to address the 

Committee. 
• If person(s) wish to address the Committee, they are allowed four (4) minutes in which to do so.  Please direct 

comments to the issues at hand. 
• If there are persons representing both sides of a matter (eg applicant/objector), the person(s) against the 

recommendation speak first. 
• At the conclusion of the allotted four (4) minutes, the speaker resumes his/her seat and takes no further part in 

the debate unless specifically called to do so by the Chairperson. 
• If there is more than one (1) person wishing to address the Committee from the same side of the debate, the 

Chairperson will request that where possible a spokesperson be nominated to represent the parties. 
• The Chairperson has the discretion whether to continue to accept speakers from the floor. 
• After considering any submissions the Committee will debate the matter (if necessary), and arrive at a 

recommendation (R items which proceed to Full Council) or a resolution (D items for which the Committee has 
delegated authority). 

 
Delegated Authority (“D” Items): 
 

• General financial and corporate management of the Council, except those specifically excluded by statute, by 
Council direction or delegated specifically to another Committee.  

• Note: This not to limit the discretions of nominated staff members exercising Delegated Authorities granted by 
the Council. 

• Quarterly review of Council's Management Plan. 
• Finance Regulations, including:- 

- Authorisation of expenditures within budgetary provisions where not delegated; 
- Quarterly review of Budget Review Statements; 
- Quarterly and other reports on Works and Services provision; and 
- Writing off of rates, fees and charges because of non-rateability, bad debts, and impracticality of 

collection. 
• Auditing. 
• Property Management. 
• Asset Management. 
• Traffic Management - Works Implementation. 
• Works and Services - Monitoring and Implementations. 
• Legal Matters and Legal Register. 
• Parks and Reserves Management. 
• Infrastructure Management, Design and Investigation. 
• To require such investigations, reports or actions as considered necessary in respect of matters contained within 

the Business Agenda (and as may be limited by specific Council resolution). 
• Confirmation of Minutes of its Meeting. 
• Any other matter falling within the responsibility of the Corporate and Works Committee and not restricted by 

the Local Government Act or required to be a Recommendation to Full Council as listed below. 
 
Recommendation only to the Full Council (“R” Items): 
 

• Such matters as are specified in Section 377 and within the ambit of the Committee considerations. 
• The voting of money for expenditure on works, services and operations. 
• Rates, Fees and Charges. 
• Donations 
• Matters which involve broad strategic or policy initiatives within responsibilities of the Committee. 
• Matters not within the specified functions of the Committee. 
• Asset Rationalisation. 
• Corporate Operations:- 

- Statutory Reporting;        - Delegations. 
- Adoption of Council's Management Plans;    - Policies. 
- Quality Service/Communications;      - Tenders. 
- Leases. 
- Matters reserved by individual Councillors in accordance with any Council policy on "safeguards" and 

substantive changes 
 

Committee Membership:    7 Councillors 
Quorum:      The quorum for a Committee meeting is 4 Councillors.
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Items to be Decided by this Committee using its Delegated Authority 
 
D4 Application to lease the Council drainage reserve/right of way 

Between No 7 and No 8 Wolseley Crescent, Point Piper  
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Woollahra Municipal Council 
Corporate & Works Committee  21 November 2005  
 

 

H:\Corporate & Works Committee\AGENDAS\2005\nov21-05c&wage-additional report.doc                                                                  Page 1 of 1 

 
Item No: D4 Delegated to Committee 

Subject: Application to lease the Council drainage reserve/right of way Between 
No 7 and No 8 Wolseley Crescent, Point Piper. 

Author: Jacqui Hansen, Engineer - Policy and Projects 
File No: 502.8 
Reason for Report: Corporate and Works Committee resolution, 4 July 2005, requested that a 

site meeting be held and a further report be presented to the Committee upon 
receipt of legal advice as to whether or not the drainage reserve/right of way 
can be leased to the adjoining owner.  
 

 
Recommendation: 
 
A. That Council note the legal opinion advising that Council cannot lease the drainage 

reserve/right of way to the adjoining owner unless it has been reclassified through the local 
environment plan process from community land to operational land, and the caveat and 
Declaration of Trust expunged from the title. 

 
B. That Council not commence the local environment plan process to reclassify the land as it is 

likely to be time-consuming, expensive and possibly unsuccessful.  
 

C. That Council note that the regrading the drainage reserve/right of way will be carried out to 
the satisfaction of Council at the cost of the adjoining owner of No 8 Wolselely Crescent  

 
D. That at the completion of the works at No 8 Wolseley Crescent the area be landscaped with 

dense planting and, to protect public safety and allow for maintenance access, a fence be 
installed at the northern end and a gate be installed at the southern end.  

 
E. That Council advise the adjoining owner of No 7 Wolseley Crescent in writing that Council is 

unable to lease the drainage reserve/right of way and request that he reimburse Council for 
reasonable legal fees in relation to the matter, as previously agreed.  

 
 
 
Background: 
 
The Corporate and Works Committee resolved Monday 4 July 2005: 
 

That subject to the legal advice that the land can be leased, the site be subject to inspection 
prior to   the Corporate and Works Committee considering the report.  

 
(Legal advice to Council indicates that Council cannot lease the land under its current classification 
of community land.  It is, however, recommended that a site inspection be undertaken on Monday 
21 November 2005 at 5pm, prior to the meeting of the Corporate and Works Committee.  The 
inspection and report have been deferred to this date at the request of the adjoining owner who was 
unable to be present at earlier dates.) 
 
The land between No 7 and No 8 Wolseley Road, Point Piper, is a drainage reserve/right of way.  It 
is referred to as Lot 10 (Section 10, Deposited Plan 3556) and is 1.8m in width.  Contained within 
Lot 10 is a 300mm Council earthenware stormwater drainage pipeline.  This pipeline conveys 
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stormwater from the dead end section of Wolseley Crescent and all the properties on the southern 
side of Wolseley Crescent to the harbour. 
 
The drainage reserve/right of way is not suitable for public access in its current form.  It contains an 
inaccessible vertical drop of more than 2 metres part way along its length and a vertical rock face of 
approximately 4 metres at its northern end.  In 1999, preliminary investigations undertaken by 
Council indicated that it would cost Council in excess of $100,000 to construct publicly accessible 
stairs and a path.  Further, the land at the base of the rock face at the northern end of the drainage 
reserve is leased by NSW Maritime Authority to the owners of No 7 Wolseley Crescent.  As a 
consequence, the drainage reserve/right of way does not provide practical or legal public access to 
Sydney Harbour. 
 
The owner of No 7 Wolseley Crescent has expressed interest in leasing Lot 10 from Council. 
However, the legal status of the drainage reserve/right of way is complicated as Lot 10 is affected 
by a caveat and Declaration of Trust, lodged with the Land Titles Office, details of which are 
discussed below.  
 
The Corporate and Works Committee at its meeting of 4 July, 2005, when considering a report on 
an application received for the lease of the drainage reserve/right of way between No 7 and No 8 
Wolseley Crescent, Point Piper, by the owner of No 7, resolved as follows: 
 

A. That Council obtain legal advice regarding the title of the drainage reserve/right of way 
between No 7 and No 8 Wolseley Crescent, Point Piper to determine whether Council is 
able to, subject to appropriate conditions, lease the drainage reserve/right of way.  

 
B. That a further report be presented to Council’s Corporate and Works Committee upon 

receipt of the above legal advice.   
 

C. That subject to the legal advice that the land can be leased, the site be subject to inspection 
prior to the Corporate and Works Committee considering the report.  

 
 

1. Legal Advice 
 
Council consulted Home Wilkinson Lowry Lawyers (incorporating the practice of Michell Sillar 
Attorneys) regarding the status of the drainage reserve/ right of way, and to advise whether or not 
Council can lease it to the adjoining owner and if it can, what steps are necessary to progress the 
matter.  
 
Home Wilkinson Lowry note that Council is the registered proprietor of the property known as Lot 
10 in Section 10 Deposited Plan 3556 being part of the land comprised in Certificate of Title 
Registered Volume 2503 Folio 186.  
 
The property is affected by Caveat 374482 entered on 23 November 1903.  The Caveat forbids the 
registration of any dealing inconsistent with the terms of the Declaration of Trust lodged at the Land 
Titles Office.  In accordance with the terms of the Declaration, the Council holds Lot 10 upon trust 
for the public as a drainage reserve and right of way.  
  
The drainage reserve/right of way is public land.  Under Section 25 of the Local Government Act 
1993, all public land within a Council area must be classified as either “community” or 
“operational”.  
 
Under Clause 6 of the Schedule of the Local Government Act, the drainage reserve/right of way in 
Wolselely Crescent is classified “community land”.   Home Wilkinson Lowry advise that Council 
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can only grant a lease, licence or other estate in respect to community land if there is an “express 
authorisation” for such an action in the plan of management.   In addition, Section 46 of the Act 
imposes restrictions on the purposes for which leases may be granted over community land.  
 
According to Section 46 of the Local Government Act, a lease over community land must be as 
follows: 
 

• For a purpose specified as a core objective for the category of land concerned; 
• For certain short term casual purposes set out in Clause 24, Local Government (General) 

Regulation 1999; or 
• For providing underground pipes/connections of adjoining premises to utilities situated on 

community land; or  
• For activities appropriate  to the current and future needs of the community in relation to 

wide public purposes such as public recreation and cultural development; or  
• For public roads 

 
Home Wilkinson Lowry advise that “the proposed lease of the drainage reserve to the adjoining 
owner of No 7 Wolseley Crescent would not in their opinion fall within any of the purposes referred 
to above and accordingly, the Council would not have the necessary power under the Local 
Government Act to grant such a lease”.  
 
They further advise that “before Council may enter into any lease of the drainage reserve/right of 
way, the land must be reclassified as ‘operational’ land”. 
 
Section 27 of the Local Government Act provides that the classification or re-classification of 
public land may be made by a local environment plan.  The Local Government Amendment 
(Community Land Management) Act 1998 (1 January 1999) restricts the reclassification of land as 
operational land by councils through a local environment plan.  If a parcel of land is affected by a 
trust or declaration, there must be a specific provision in the local environment plan to remove the 
trust or declaration.  When the local environment plan is made, the Governor must also specifically 
approve the provision and cancel the restriction.  
 
Home Wilkinson Lowry advise that these amendments to the Local Government Act alter the 
procedure for removing reserve status from community land.  Rather than being automatically 
removed upon gazettal of a local environment plan, a specific clause is now required in the local 
environmental plan to expunge the restrictions.   
 
The drainage reserve/right of way in Wolselely Crescent is affected by a caveat and a Declaration of 
Trust that specify that the land is held by Council upon trust for the public as a drainage reserve and 
right of way.  A local environment plan to reclassify the drainage reserve/right of way from 
community land to operational land would need to include a clause referring to the expunging of 
these restrictions.  This clause would need to be approved by the Governor.  
 
Home Wilkinson Lowry conclude their advice as follows: 
 

“We advise that the Council lacks the power to enter into a lease etc of the land comprising 
the drainage reserve while it is classified under the Local Government Act as community 
land. Only upon reclassification of the land to operational using the local environmental plan 
process described above may the Council lawfully enter into such a lease”.  
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2. Council’s Plan of Management for Drainage Reserves 
 
Council formally approved a Plan of Management for Drainage Reserves in April 1997.  The plan 
was prepared in response to the Local Government Act (1993).  The Act included specific 
requirements relating to the preparation of Plans of Management for community land.  
 
The Plan of Management identified 34 separate drainage reserves.  It included a description of all 
the known Council drainage reserves in a table, and referred specifically to the drainage reserve in 
Wolseley Crescent, Point Piper.  
 
The Plan of Management included a Chapter on Leases and Licenses of Drainage Reserve.  The 
Chapter stated; 
 

Under Section 46 of the Local Government Act, Council reserves the right to license, lease, or 
sub-lease in part or full, any of its drainage reserves classified as community land.  
 
Leases or licenses of Council’s Drainage Reserves may serve a public or private purpose.  
 
The lease or license of any drainage reserve should not obstruct drainage. Where a drainage 
reserve in inaccessible to the public and/or provides no public benefit, Council may lease or 
license the reserve for a private purpose to the adjoining owner. 

 
Council’s Plan of Management for Drainage Reserves does not appear to provide an obstacle to 
Council’s lease of the drainage reserve/right of way in Wolseley Crescent, Point Piper to the 
adjoining owner. 
 
Home Willkinson Lowry have provided additional legal advice on how the provisions of Council’s 
generic plan of management in relation to drainage reserves impacts on Council’s ability to lease 
the drainage reserve/right of way.  This states that, despite the clause in Council’s Plan of 
Management for Drainage Reserves permitting the lease of drainage reserves, Council cannot grant 
the proposed lease of the drainage reserve/right of way in Wolseley Crescent to the adjoining 
owner. 
 

Drainage reserves are classified as community land under the Local Government Act and 
have been categorised as “General Community Use (Drainage Reserves)”. We do not 
consider that a lease, etc of a drainage reserve to a private individual in the circumstances 
set out in Council’s resolution 4 July 2005 would meet the requirements of Section 46.  
 
In particular, such a lease, etc would not meet any of the core objectives for the management 
of community land categorised as General Community Use. These objectives are to “promote, 
encourage and provide for the use of the land and to provide facilities on the land, to meet the 
current and future needs of the local community and of the wider public, in relation to public 
recreation and the physical, cultural, social and intellectual welfare or development of 
individual members of the public and in relation to purposes for which a lease, etc may be 
granted in respect of the land”.  
 
The proposed lease would not be for any of the short term casual purposes referred to in 
clause 24 of the Local Government (General Regulation) 1999.  
 
The proposed lease is not for residential housing owned by Council nor is it for providing 
underground pipes connections of adjoining premises to utilities situated on community land.  
 



Woollahra Municipal Council 
Corporate & Works Committee  21 November 2005  
 

 

H:\Corporate & Works Committee\AGENDAS\2005\nov21-05c&wage-additional report.doc                                                                  Page 1 of 1 

Finally, it could not be said that the proposed lease is for “activities” appropriate to the 
current and future needs of the community in relation to public purposes such as public 
recreation and cultural development or, for public roads.  
 
In our opinion while the plan of management adopted by Council for drainage reserves may 
permit a lease for a private purpose it may only do so if it complies with Section 46 of the 
Local Government Act.  
 
In summary, therefore, we do not consider that Council has the power to grant the proposed 
lease.  

 
 
3. Future of the drainage reserve/ right of way 

3.1     Reclassification of the drainage reserve/right of way 
 
Legal advice is that Council cannot lease the drainage reserve/right of way whilst it is classified as 
community land.  Under the Local Government Act 1993, the reclassification of community land to 
operational land (in order for it to be leased), can only be undertaken by making a local 
environment plan.  Since the enacting of the Local Government Amendment (Community Land 
Management) Act in 1999 it is much more difficult to reclassify land and remove public reserve 
status, trusts, dedications reservations etc.  The removal of these restrictions must be specifically 
referred to in a local environment plan and approved by the Governor.  The subject drainage reserve 
in Wolseley Crescent is affected by a caveat and Declaration of Trust that restricts the land as 
public reserve and right of way.  
 
It is not recommended that Council commence the local environment plan process to reclassify the 
drainage reserve/right of way in order to lease it.  The process would be time-consuming and 
expensive, and would probably attract objections to the proposed reclassification on the grounds of 
loss of public open space in Point Piper, although, in practical terms, the land is not suitable for 
public open space recreation, and will need to be fenced for public safety when the current 
construction works on the adjoining property at No.8 are completed.   
 
3.2      Landscape treatment and fencing of the drainage/reserve right of way 
 
No 8 Wolseley Crescent is currently undergoing redevelopment.  Excavations for the new dwelling 
are being carried out in close proximity to the Council stormwater drainage line in the drainage 
reserve/right of way.  It has been acknowledged by the owner of No 8 that the construction works 
may adversely impact on the stormwater drainage line.  Consequently, the owners of No 8 have 
formally agreed, at no cost to Council, to renew and amplify the Council stormwater drainage line 
and regrade and landscape the drainage reserve in accordance with Council’s requirements.  It is 
envisaged that the regrading works will remove one of the cliff faces within the land, leaving only 
the one at the far end.  
 
Plans have been approved by Council for the reconstruction of the stormwater drainage line and the 
regrading of the drainage reserve/right of way by the owner of No 8 Wolselely Crescent.  
 
The most recent correspondence (dated 3 August 2005) from the owner of No 8 Wolseley Crescent 
advises that they anticipate reconstructing the pipeline around the end of the year.  
 
Council’s Manager Parks and Street Trees has inspected the drainage reserve/right of way and 
advises as follows: 
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• Existing soil should be maintained but concrete debris removed.  Regrading to be 
undertaken using good quality fill material.  

• The land should be densely planted with Australian native shrubs and grasses suitable for an 
exposed aspect with salt spray.  

• Planting should be designed to discourage entry for the purpose of public safety. 
 
It is recommended that Council arrange with the owner of No 8 Wolseley Crescent for the 
landscaping of the drainage reserve/right of way following completion of the drainage line renewal 
works, and that fencing be installed at the far end of the drainage reserve/right of way and a gate 
installed at the street to provide access for maintenance and ensure public safety at this location.   
  

3.2    Reimbursement of Council’s legal fees in relation to the matter  
 
The owner of No 7 Wolseley Crescent has been very keen to pursue the lease of the drainage 
reserve/right of way adjoining his property.  He has agreed in writing to pay Council’s reasonable 
legal costs in relation to pursuing this matter.  Council’s legal costs to date regarding this matter are 
$1,501.50.  It is recommended that the owner of No 7 be advised in writing that Council is unable 
to lease the drainage reserve/right of way and he be requested to reimburse Council the cost of the 
legal fees incurred on his behalf in this matter.  
 
 
 
 
 
 
 
 
 
 
 
 
Jacqui Hansen, Engineer – Policy and Projects  

 
Warwick Hatton- Director Technical Services 

 
 
ANNEXURES: 
 
Plan showing the location of the drainage reserve and relevant adjoining properties.  
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Plan showing the drainage reserve and relevant adjoining properties.  
 
 

 No 8 Wolseley 
Crescent 

No 7 Wolseley 
Crescent 

Drainage reserve/right of 
way 

Land leased by 
NSW Maritime 
Authority to No 7 
Wolseley Crescent 
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