
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Agenda: Strategic & Corporate Committee 
 
 
Date: Wednesday 28 November 2007 
 Tuesday  4 December 2007 
 Wednesday 5 December 2007 
 
 
Time: 6.00 pm 
 
 
Venue: Cranbrook School 
 Carter Hall 
 Entrance off New South Head Road 
 (Opposite corner Wolseley Road)

 



Outline of Meeting Protocol & Procedure: 
 
• The Chairperson will call the Meeting to order and ask the Committee/Staff to present 

apologies or late correspondence. 
• The Chairperson will commence the Order of Business as shown in the Index to the 

Agenda. 
• At the beginning of each item the Chairperson will ask whether a member(s) of the 

public wish to address the Committee. 
• If person(s) wish to address the Committee, they are allowed four (4) minutes in which 

to do so.  Please direct comments to the issues at hand. 
• If there are persons representing both sides of a matter (eg applicant/objector), the 

person(s) against the recommendation speak first. 
• At the conclusion of the allotted four (4) minutes, the speaker resumes his/her seat and 

takes no further part in the debate unless specifically called to do so by the Chairperson. 
• If there is more than one (1) person wishing to address the Committee from the same 

side of the debate, the Chairperson will request that where possible a spokesperson be 
nominated to represent the parties. 

• The Chairperson has the discretion whether to continue to accept speakers from the 
floor. 

• After considering any submissions the Committee will debate the matter (if necessary), 
and arrive at a recommendation (R items which proceed to Full Council) or a resolution 
(D items for which the Committee has delegated authority). 

 
 
Recommendation only to the Full Council (“R” Items): 
 
Note: This Committee to function on the basis of referral with considerations to encompass 
functions and responsibilities from any other Committee. 
 
Principal Considerations: 
 
• Municipal Strategy 
• Objectives Setting 
• Policies and Codes Development 
• Corporate Management 
• Corporate Planning 
• Woollahra Planning 
• Community Services 
 
Committee Membership: 
 
• All Councillors 
 
Quorum: 
 
• The quorum for a committee meeting is 8 Councillors. 
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WOOLLAHRA MUNICIPAL COUNCIL 
 

Notice of Meeting 
 
 
 
19 November 2007  
 
 
To: His Worship The Mayor, Councillor Geoff Rundle, ex-officio 

Councillors  Anthony Boskovitz 
John Comino 
Claudia Cullen 
Christopher Dawson 
Marcus Ehrlich 
Tanya Excell 
Wilhelmina Gardner 
Keri Huxley 
Julian Martin 
Andrew Petrie 
Isabelle Shapiro 
David Shoebridge 
Fiona Sinclair King 
John Walker 

 
 
Dear Councillors 
 

Strategic & Corporate Committee Meeting  
28 November 2007, 4 December 2007 & 5 December 2007 

 
 
In accordance with the provisions of the Local Government Act 1993, I request your 
attendance at a Meeting of the Council’s Strategic and Corporate Committee to be held 
in the Cranbrook School, Carter Hall, New South Head Road, Rose Bay at 6.00pm on  
 
Wednesday 28 November 2007 
Tuesday 4 December 2007  
Wednesday 5 December 2007 
 
 
 
 
Gary James 
General Manager 
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Additional Information Relating to  
Committee Matters 

 
 
 
Site Inspection 
 

 

 

 

 

 
Other Matters 
 

 

 

 

 

 
 
 



Woollahra Municipal Council 
Strategic & Corporate Committee  28 November 2007 
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R1 Rose Bay & Point Piper Marinas – DA766/2006 – 594-596 New 
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ROSE BAY & POINT PIPER MARINAS 
ASSESSMENT REPORT ON DA766/2006/1 FOR REDEVELOPMENT 

 
EXECUTIVE SUMMARY 

 
Rose Bay west is an urbanised marine environment that has historically been used for boat 
storage. It is appropriate that the area continue to be used for boat storage and for the existing 
facilities to be renewed and upgraded periodically having regard to changing community 
expectations and to incorporate new technologies for protecting the environment. 
 
The development proposal by Addenbrooke Pty Limited would result in the existing fixed 
timber marina berths and swing moorings (224) being replaced with floating pontoon marina 
berths (159). New facilities for fuel dispensing and waste pumpout are also to be provided. A 
hardstand is proposed at Rose Bay marina incorporating fuel storage (75,000 litres of diesel). 
Electricity sub-stations are proposed at both marinas. 
 
The proposal will move the focus of marina activities in Rose Bay west from Point Piper 
marina (existing boat storage 123, proposed 35) to Rose Bay (existing boat storage 101, 
proposed 134). A concentration of marina berths will occur to the east of the existing Rose 
Bay marina while existing moorings will be removed from the water space between the two 
marinas. 
 
Public access will be available to the main marina walkways and access for people with 
disabilities will be provided to the Rose Bay marina including upgrade works to existing 
pathways in Rose Bay Park. Dinghy storage racks are to be provided in Rose Bay Park. 
 
The proposal is not a major project under part 3A of the Environmental Planning and 
Assessment Act 1979. The Director General categorised the proposal as designated 
development. Also, as approvals from other State Government agencies would be necessary 
for the development to proceed, the proposal is integrated development. 
 
The application included a comprehensive Environmental Impact Statement prepared by JBA 
Urban Planning Consultants Pty Ltd and Patterson Britton & Partners. It included a number 
of specialist reports on matters such as visual assessment, ecology, noise, hazardous goods, 
traffic and parking, sediment quality, heritage and waste management. During the course of 
the assessment the applicant provided additional information both on request and of its own 
volition.    
 
Under the integrated planning regime responses were sought and general terms of approval 
were received from the Department of Primary Industries under the Fisheries Management 
Act 1994 and from the Department of Environment and Conservation (now the Department of 
Environment and Climate Change) under the Protection of the Environment Operations Act 
1997.  
 
Other statutory referrals were made to the Sydney Regional Development Advisory 
Committee under State Environmental Planning Policy No. 11 – traffic generating 
developments and the Department of Planning’s Foreshores and Waterways Planning and 
Development Advisory Committee under SHREP.   
 
Input was also sought from a number of Federal and State Government bodies and agencies. 
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In particular NSW Maritime made valuable contributions to the assessment of waterway 
management and navigation matters. 
 
Contributions were also made by a number of Council’s officers in relation to urban design, 
heritage, ecology and environmental matters. 
 
The proposal has attracted a high level of public interest. Numerous articles have appeared in 
the local and daily newspapers. Public exhibition of the DA resulted in over 1,400 written 
submissions being received. Although the majority of submissions were in the form of 
objections a considerable number were in support of the proposal. A petition containing about 
12,500 signatures was received in support of the proposal. 
 
The Council decided to commission independent consultants to assist with the assessment of 
traffic and parking impacts and marine ecological impacts. Sinclair Knight Merz were 
commissioned to prepare a report on traffic and parking impacts and The Ecology Lab were 
commissioned to review the applicant’s reports on marine ecology. 
 
The assessment of the proposal raises 4 critical issues. These are visual impacts, traffic and 
parking impacts, waterway management and navigational impacts and heritage.  
 
1. VISUAL IMPACTS 
 
In particular, the concentration of marina berths to the east of the existing Rose Bay marina 
will obstruct public views of the Harbour from sections of the promenade and New South 
Head Road. This area of waterway presently accommodates boats on swing moorings which 
have a lesser impact on views of the Harbour and a different impact on the visual character of 
Rose Bay than the more concentrated, dense, linear and rigid arrangement of boats on marina 
berths. Also, the number and size of boats in this area will increase.  
 
The removal of boats on swing moorings from the area between the two marinas and from in 
front of Rose Bay Park and beach is seen by the applicant as a visual benefit as well as 
allowing better navigation for boats accessing the marina and its facilities and for small craft 
that are launched from the beach. 
 
Opinions on the visual consequences of the proposal vary widely. Expert opinion is also 
divided with two experts engaged by the applicant concluding the impacts to be acceptable. 
Whereas an evaluation by Council’s Urban Design Planner concludes that the proposal 
should be refused for reasons relating to the impact on the character of Rose Bay and views. 
This view was supported by Architectus Sydney Pty Ltd, an independent consultancy 
engaged review the applicant’s visual assessments. 
 
The State Government’s vision for Sydney Harbour is implemented through Sydney Regional 
Environmental Plan (Sydney Harbour Catchment) 2005 (SHREP) the principal aims of 
which is to ensure that the catchment, foreshores, waterways and islands of Sydney Harbour 
are recognised, protected and maintained as an outstanding natural asset and public asset of 
national and heritage significance for existing and future generations. The other related 
planning document is the Sydney Harbour Waterways and Foreshores Area Development 
Control Plan for SREP (Sydney Harbour Catchment) 2005 (SHDCP).   
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SHREP and SHDCP are contemporary planning documents. In particular the SHDCP 
contains recently added, specific provisions for an objective approach to assessing the visual 
impacts of marina developments. A new appendix was added for this purpose, appendix D. 
However, it became apparent in applying SHDCP that factors other than the purely objective 
provisions need to be considered to account for individual circumstances. 
 
In considering the ample, expert visual impact opinions both for and against the proposal in 
the context of SHREP and SHDCP it became clear that the proposal was unsatisfactory. 
However, there is potential to expand the number and size of marina berths in Rose Bay west 
by establishing view lines based on landmark reference points and this is the type of approach 
the developer should adopt. Locating additional marina berths in a more north westerly area, 
closer to Point Piper, is a likely acceptable alternative in terms of visual considerations.  
 
2. TRAFFIC AND PARKING 
 
There is no off street parking for the existing marinas and none is proposed as part of this 
redevelopment. It is physically impracticable to provide parking on site due to the topography 
and character of the properties.  
 
Traffic reports prepared by the applicant’s traffic consultants formed part of the EIS. 
Supplementary reports were submitted by the applicant during the assessment process. The 
reports included surveys of parking and traffic in the locality and associated with marinas 
generally. The applicant relied on these surveys rather than parking generation provided in 
various guides, i.e. Roads and Traffic Authority of NSW Guide to traffic generating 
developments 1993, AS 3962-2001 guidelines for design of marinas and Woollahra 
Municipal Council development control plan for off-street car parking provision and 
servicing facilities (1995). 
 
Based on the surveys the applicant maintained that: 
 

• Boats on swing moorings generate a higher demand for parking than boats on 
marina berths 

• There is only a small trend towards increased parking demand for big boats but not 
in a linear manner and only up to 45-50 foot  

 
The applicant’s consultants conclude that, notwithstanding the proposed increase in boat 
length, the overall reduction in the number of boats which the redeveloped marinas can 
accommodate and the change in mode from swing moorings to marina berths will result in an 
overall reduced demand for parking of 15 cars. 
 
Council commissioned Sinclair Knight Merz (SKM) to carry out an independent traffic 
report. In preparing that report SKM undertook its own surveys as well as reviewing the 
applicant’s reports. SKM’s research established a higher car parking generation rate for 
bigger boats and a lower number of parking spaces available in the locality of the marinas 
than established by the applicant’s consultants. However, the SKM report concludes that it 
supports the proponent’s conclusion that there is sufficient supply of parking spaces within a 
short walk of the marinas to accommodate the estimated parking demand.  
 
Applying the principle of treating the proposal as a new development would require the full 
compliment of car parking spaces (max. 41 based on SKM’s report) on site. As this would 

 iii



not be possible parking would be a reason for refusal of the DA. There are strong planning 
arguments for and against adopting this approach but, on balance, it is considered unlikely a 
reason for refusal on this ground could be sustained.  
 
3. WATERWAY MANAGEMENT AND NAVIGATION IMPACTS 
 
Because of their experience and expertise, input was sought from and provided by, NSW 
Maritime regarding waterway management and navigation impacts. Comments were also 
obtained from the Foreshores and Waterway Planning and Development Advisory Committee 
which includes NSW Maritime representation.  
 
The main area of concern is the reduction in the boat storage capacity of the proposed 
marinas (159) compared to the existing marinas (224). The reduction in boat storage capacity 
also reduces the opportunities for people to access the waters of Sydney Harbour. The 
proposed removal of all swing moorings and provision of marina berths only, 72 of which are 
restricted to accommodate power boats only, limits the variety of boat storage 
accommodation.   
 
The SHREP and SHDCP contain controls regarding access to the waterway, provision of 
restricted berths but only on environmental grounds and no reduction in publicly available 
swing moorings. 
 
The proposal is considered to be contrary to the provisions of SHREP and SHDCP relating to 
access to the waterway in that it will:  
 

• reduce access to the waterway by reducing boat storage capacity  
• restrict the type of vessels which can be stored at the facilities  
• reduce the number of publicly available swing moorings 

 
4. HERITAGE 
 
There are numerous heritage items in the vicinity of the marinas. Some are identified under 
the SREP and some under Woollahra Local Environmental Plan 1995 (WLEP). Although 
none of the heritage items is situated on the development sites, the proposal includes 
demolishing a small section of the Rose Bay promenade balustrade which is listed as a 
heritage item under the WLEP.  
 
The EIS was accompanied by a heritage report and comment was received from Council’s 
Heritage Officer. The Heritage Council also commented. The proposed balustrade demolition 
will not adversely impact on the heritage significance of the balustrade. 
 
The siting of marina berths to the east of the existing Rose Bay marina will obstruct views of 
Shark Island from the promenade and from New South Head Road. Shark Island is a heritage 
item under the SHREP and it is a prominent landmark in the context of Rose Bay. The 
heritage provisions of SHREP require an assessment of the impact of development on the 
heritage significance of a heritage item in the vicinity. The impact may be on the setting of 
the heritage item e.g. by affecting a significant view.    
 
The view affectation of the proposed Rose Bay marina berths on Shark Island are considered 
to be unacceptable. Limiting the easterly extent of the marina berths, using Shark Island as 
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one of the reference points, should be considered. This is similar to the visual impact 
concerns mentioned earlier. 
 
5. SUMMATION 
 
There are a number of controls under the SHREP and SHDCP relating to visual, waterway 
management and navigation and heritage impacts which the proposal fails to satisfy or 
contravenes. As the SHREP and SHDCP are the most relevant planning documents 
applicable to the assessment of this proposal it is not possible to support the DA. Accordingly 
the DA is recommended for refusal for reasons relating to non-compliance with the relevant 
specific provisions of the SHREP and SHDCP. 
 
Redevelopment of the marinas in some form will be likely to occur in the near future and in 
an appropriate form should be supported. However, overcoming the reasons for refusal as 
recommended by this report will require substantive changes to the siting and design of the 
pontoons and berthing pens associated with the Rose Bay marina.  
 
Notwithstanding the recommendation for refusal, this report also concludes that renewal and 
upgrading of the existing marina facilities within Rose Bay west is feasible on the grounds of 
ecological, traffic and parking, general amenity and hazard impacts. Further, this report 
suggests an alternative approach to addressing the visual impacts and the related heritage 
concerns. The applicant should be advised to consider such alternatives in relation to the 
preparation of any future proposal.   
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DEVELOPMENT APPLICATION ASSESSMENT REPORT 
 
ITEM No. Recommendation to Strategic & Corporate Committee 

FILE No. DA 766/2006/1 
 

594-596 New South Head Road Rose Bay 
5 Wunulla Road Point Piper 
 
Lot & DP No.: LOT: 1 DP: 1014928 (Rose Bay Marina) 

LOT: 10 DP: 1021479 (Point Piper Marina) 
 

Side of Street: North side of New South Head Road - Rose Bay 
Marina 
East side of Wunulla Road - Point Piper Marina 
 

Site Area (m²): 3,607 Rose Bay Marina 
1,620 Point Piper Marina 
 

PROPERTY DETAILS 
 

Zoning: W5 Water recreation - Rose Bay Marina 
 
Residential 2(a) & W5 Water recreation - Point 
Piper Marina 
 

PROPOSAL: 
 

Redevelopment of Rose Bay and Point Piper Marinas 

APPLICANT: 
 

Addenbrooke Pty Ltd 

OWNER: 
 

Rose Bay Marina Pty Ltd 
Point Piper Marina (NSW) Pty Limited 
NSW Maritime 

DATE LODGED: 
 

06/11/2006 

AUTHOR: 
 

Mr P Kauter 

 
1. RECOMMENDATION PRECIS 
 
Refusal on the grounds of: 
 

1. visual impacts on the character of Rose Bay, particularly as viewed from the Rose Bay 
promenade 

 
2. loss of views from the Rose Bay promenade and New South Head Road 
 
3. reduced boat storage capacity and public access to the waterways of Sydney Harbour 
 
4. the obstruction of views to an identified heritage item from the Rose Bay promenade 
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2. PROPOSAL PRECIS 
 
Addenbrooke Pty Ltd, as owner of the Rose Bay and Point Piper marinas, proposes to redevelop the 
existing marina facilities by removing the existing fixed and swing moorings and constructing 
floating pontoon marina berths and providing ancillary services including fuelling, electricity and 
waste services.  
 
The proposed development constitutes designated development and integrated development under 
the Environmental Planning & Assessment Act 1979 (the Act).  
 
3. LOCALITY PLAN 
 

 
 
4. DESCRIPTION OF PROPOSAL 
 
The existing fixed timber walkways and berthing structures are to be removed. The existing slipway 
on the eastern side of the Rose Bay marina and fuel tank are to be removed. The DA proposes that 
the majority of existing swing moorings are to be relinquished. A section of the New South Head 
Road balustrade, to the east of the Rose Bay marina, is to be removed. 
 
New floating walkways and marina berths are proposed for both marinas together with services for 
electricity, fuelling, water, lighting, waste and fire fighting. 
 
The hours of operation are 7 days per week 7.00am to 6.00pm during summer (daylight saving) and 
7.00am to 5.00pm during winter (non-daylight saving). Marina berth holders would be able to gain 
access to their vessels 24 hours a day, 7 days a week. 
 



DA 766/2006/1 Woollahra Council Strategic & Corporate Committee  
594-596 New South Head Road Rose Bay 
5 Wunulla Road Point Piper meeting date  28 November & 4-5 December 2006  

 

H:\Strategic & Corporate Committee\REPORTS\2007\November\1112DAREPORT19.doc 3 

The Environmental Impact Statement (EIS) states that staffing levels and employment opportunities 
should remain or possibly increase slightly. There is currently the equivalent of 6 full-time staff and 
2 part time positions.  
 
 4.1 Rose Bay marina 
The Rose Bay marina involves construction of a main walkway off a hardstand proposed on the 
eastern side of the existing marina building at New South Head Road. The hardstand will abut the 
eastern side of the existing building and the New South Head Road sea wall. Construction will 
comprise a concrete slab suspended on piers over the water. The finished slab surface will be at the 
same level as the lower floor of the existing marina building (RL2.5 ZFDTG1) i.e. 1.2m (approx) 
lower than the adjacent footpath in New South Head Road. The hardstand will be accessible by 
pedestrians only from New South Head Road via steps adjacent to the existing building, requiring 
the existing opening in the promenade balustrade to be widened to 2.4m. The hardstand will be 11m 
wide x 35m and accommodate an electricity substation towards its southern (New South Head 
Road) end and a 75,000 litre fuel storage chamber beneath its northern end.  
 
 

 
 
A 1.8m wide gangway will provide access from the northern end of the hardstand to the main 
floating walkway. The walkway will extend in a north easterly direction for a distance of 195m 
(approx.). Three walkways or arms will extend off the main walkway in an easterly direction 
(roughly parallel to the New South Head Road sea wall) , the inner arm (referred to as arm A) and 
the middle arm (referred to as arm B) being each 160m (approx.) long and the outer arm (referred to 
arm C) being 146m (approx.) long. Each of the arms will have a series of fingers on their northern 
and southern sides which form the individual mooring pens. Rose Bay marina will accommodate 
124 vessels as follows: 
 
 

                                                 
1 ZFDTG is zero Fort Denison Tide gauge. It is a bench mark equivalent to -0.925 AHD. 
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Rose Bay Marina – boat storage 
Arm A Arm B Arm C 
No. of berths Boat length 

(max) 
No. of berths Boat length 

(max) 
No. of berths Boat length 

(max) 
10 10m 42 20m 21 20m 
39 15m   8 30m 
    4 37m 

 
Facilities for fuelling, sewage pumpout and casual berthing will be located on the north western side 
of the main walkway. Three tender berths are also proposed. 
 
No alterations are proposed to the existing marina building/Pier Restaurant. The existing pedestrian 
ramp to the west of the marina building, which provides access from New South Head Road to Rose 
Bay Park and to the marina, is to be upgraded to improve disabled access.    
 
The development application proposes retaining 10 swing moorings associated with the Rose Bay 
marina although the land owner’s consent granted by NSW Maritime advised that the proposed 
allocation of 15 commercial swing mooring (the 10 proposed to be retained at Rose Bay and 5 at 
Point Piper) could not be allocated.   
 
4.2 Point Piper marina 
Point Piper marina will comprise a main walkway connected to a widened fixed timber jetty via a 
gangway. The main walkway will be orientated north easterly (roughly parallel to the shoreline) for 
a length of 90m (approx.) with 2 arms on the south eastern side. Arm A is the southernmost arm 
with a length of 75m (approx.) and will accommodate slipway holding areas, a drop off zone and 
fuelling and sewage pumpout facilities. Arm B will be 120m long with fingers forming mooring 
pens. Arm B will be parallel to and setback 30m from the berthing facilities at the Royal Motor 
Yacht Club. The distance between arm B and the main walkway of the Rose Bay marina will be a 
minimum of 101m (approx.). Point Piper marina will accommodate 35 vessels. The numbers of 
berths and the maximum length of boat which can be accommodated are shown in the following 
table. 
 

Arm A Arm B 
No. of berths Boat length 

(max) 
No. of berths Boat length 

(max) 
  7 10m 
1 15m 5 15m 
  13 20m 
  8 25m 
  1 30m 

 
An electricity substation is proposed, located at the western end of the existing building which 
accommodates the marina offices and a dwelling. The substation will be partly within an easement 
for support of Wunulla Road and which is in favour of Woollahra Council. 
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The development application proposes retaining 5 swing moorings associated with the Point Piper 
marina although the land owner’s consent granted by NSW Maritime advised that the allocation of 
15 commercial swing mooring (the 5 proposed to be retained at Point Piper and 10 at Rose Bay) 
could not be allocated.   
 
The following table contains details of the existing/allocated and proposed berths at each of the 
marinas. 
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BERTHING FACILITIES 

 
MARINA/ 

BERTH TYPES 
 

EXISTING/ 
ALLOCATED 

PROPOSED 

Rose Bay   
swing moorings 72 10 (-62)* 
marina berths 29 124 (+95) 

TOTAL 101 134 (+33) 
   

Point Piper   
swing moorings 100 5 (-95)* 
marina berths 23 35 (+12) 

TOTAL 123 40 (-83) 
   

TOTAL   
swing moorings 172 15 (-157) 
marina berths 52 159 (+107) 

TOTAL 224 174 (-50) 
* Land owner’s consent not granted by NSW Maritime 
 
The following plan shows the proposed overall layout of marina berths at both marinas. Refer 
annexure 1 for reduced copies of the plans.  
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5. SUMMARY 
 

Reasons for report to Strategic & Corporate 
Committee Issues Submissions 

 
 The DA is for designated development 
 The DA raises matters of broad public interest 

 

• visual impacts 
• traffic & parking 
• public interest 
• pollution (air, noise, 

water & light) 
• waterways management 

& navigation 
• environmental impacts 
• fuel storage 
• marine ecology impacts 
• heritage 
• planning controls 
• security 
• privacy 
• other 

1,426 submissions were 
received: 
• Objections 749 

In support 677 (a petition 
of 12,500 signatures was 
also received) 

 

 
6. ESTIMATED COST OF WORKS 
 
Council adopted (DCC 6 June 2005) administrative changes for determining DA fees based on the 
estimated cost of work. Where the estimated cost of work is greater than $750,000 or where the 
applicant’s estimate is considered to be neither genuine or accurate, the applicant has to provide a 
Quantity Surveyor’s report. 
 
A Quantity Surveyor’s report was provided with this DA which estimates the cost of the proposed 
development at $9,350,000. 
 
7. DESCRIPTION OF SITE AND LOCALITY 
 

THE SITE AND LOCALITY 
 

Physical features Rose Bay & Point Piper marinas are located at the western end of Rose Bay.  
 
Rose Bay is a wide, open bay on the southern foreshore of Sydney Harbour. The main sweep of the 
bay extends from Dumeresq Reserve in the east to Rose Bay Park in the west. The wider bay 
extends from Neilson Park in the east to Point Piper in the west. The main sweep of the bay is 
broken by Lyne Park which forms a physical division between east and west Rose Bay.  
 
Rose Bay Park is located in the south west corner of the bay. The park is bounded by New South 
Head Road to the south, Wunulla Road to the west and the waters of the Harbour. Rose Bay marina 
is at the eastern end of Rose Bay Park and Point Piper marina is at its northern end. 

Topography The land adjoining Rose Bay to the south is generally low lying. To the west of the bay, in the 
vicinity of the marinas, the land rises to form the Point Piper peninsula.  
 
To the east of the Rose Bay marina New South Head Road is fairly level being RL2.75 AHD 
(approx.) and approximately 2.2m above the MHWM (RL0.517 AHD). To the west it grades up 
and at the intersection of Wunulla Road is RL13.5 AHD (approx.). Wunulla Road is at a fairly 
consistent level. 

Existing 
buildings and 
structures 

Rose Bay marina consists of a 2 storey building on the northern side of New South Head Road to 
the east of Rose Bay Park, fixed timber marina berths and floating moorings.  
 
The 2 storey building abuts the alignment of New South Head Road. The building is supported on 
piers over the water. The upper floor, which is located at the New South Head Road level, 
accommodates a restaurant (the ‘Pier Restaurant’). The lower level accommodates marina related 
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facilities (offices, workshop, and brokerage) and a kiosk on the north western corner with a seating 
area on an adjoining deck. Pedestrian access to the marina facilities is by steps and walkways from 
New South Head Road on both sides of the building. 
 
There are 29 marina berths accessible from fixed timber walkways and 72 registered swing 
mooring. There is a slipway with sloping decking on the eastern side of the 2 storey building. A 
4,300 litre petrol tank is located beneath the building with a filling point in New South Head Road. 
 
Rose Bay marina is located on land which is below the MHWM and leased from NSW Maritime,  
occupying an area of 3,607m² (lot 1 DP 1014928). A small portion at the southern end of the 
building is located above the MHWM. The swing moorings associated with the marina, which are 
the subject to license issued by NSW Maritime rather than lease, are spread over a larger area of 
waterway to the north east and west of the leased area. 
 
Point Piper marina consists of a 3 and part single storey building. The upper levels accommodate a 
dwelling and the marina facilities are located on the lower floor and within the single storey 
section. The majority of the building is on land above the MHWM but the eastern section of the 
single storey building is located over the water and supported on piers. 
 
The building is set below Wunulla Road (adjacent to the property frontage the road is RL12 AHD 
approx. with the lower floor being RL3.25). The front setback is approximately 8m from the street 
alignment. Within the setback are stairs and an inclinator which provide pedestrian access to the 
dwelling and marina. There is also a retaining wall which supports the roadway and is the subject 
of an easement for support in favour of the council. 
 
A slipway is located on the southern side of the single storey portion of the building. There is a 
5,100 litre petrol storage tank located adjacent to the marina in Rose Bay Park which services the 
marina and which is to remain. 
 
Boat storage at Point Piper comprises fixed timber walkways with 23 marina berths. There are 100 
registered swing moorings.   
 
Point Piper marina occupies land both above and below the MHWM. The land below the MHWM 
occupies an area of 1,620m² (lot 10 DP 1021479) leased from the NSW Maritime. The  
commercial swing moorings associated with the marina and which are subject to license from the 
NSW Maritime occupy a much larger area generally to the north east of the leased area. 
 
The land above the MHWM has a 15.49m frontage to the eastern side of Wunulla Road and is 
irregular shaped with an area of 409.5m² and is also known as lot 10 DP 1021479.  
  

Environment Rose Bay Park consists of a vegetated embankment which slopes down from New South Head and 
Wunulla Roads to a sandy beach. There are pedestrian paths and steps intersecting the park and a 
service vehicle access ramp. The beach is used for passive recreation and the informal storage of 
small craft, e.g. dinghies, kayaks and the like. A kayak storage pavilion for the storage of mainly 
private and some kayaks for hire has been approved (DA498/2005) toward the northern end of the 
park. The Rose Bay Police Station is located in the south western corner of the park at the 
intersection of New South Head and Wunulla Roads. 
 
Cranbrook School is located in New South Head Road, opposite Wunulla Road. The majority of 
development in the vicinity is residential, consisting of detached dwellings and low and medium 
rise apartment buildings. Immediately to the north of the Point Piper marina are Harbour frontage 
properties occupied by detached dwellings, most of which have private jetties.  
 
The Royal Motor Yacht Club is about 150m to the north of the Point Piper marina in Wunulla 
Road. It comprises land based club facilities including parking adjacent to Wunulla Road and boat 
storage in the form of floating pontoons/walkways with a capacity to accommodate 90 boats plus 
18 moorings.    
 
Between the Rose Bay marina and Lyne Park are the New South Head Road promenade, sea wall 
and concrete balustrade. There is a series of stormwater pipes at the base of the sea wall and small 
sandy areas, subject to tidal influences. Access points to the Harbour waters, consisting of 
openings in the balustrade and steps are located along the promenade. The promenade consists of 
paving and grassed nature strip with isolated indents for on-street parking spaces for use by the 
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general public. Large fig trees within the nature strip are a feature of the promenade. 
 
The western side of this section of New South Head Road is occupied mainly by medium rise 
residential flat buildings of various styles and ages. Exceptions are Cranbrook Lodge, on the corner 
of Cranbrook Road (opposite the Rose Bay marina) which is a private hotel with dining facilities 
and corner shops at the intersection of O’Sullivan Road. 
 
Lyne Park supports a number of different uses including the Urban Transit Ferry Wharf, Catalina 
Restaurant, flying boat base, Woollahra Sailing Club, Rose Bay RSL Club, playing fields, tennis 
courts and café. 
 
To the north east of Lyne Park is Tingira Reserve, a vegetated park with a sandy beach. Kayak and 
dinghy hire businesses operate from the beach. Beyond Tingira Reserve are residential, water front 
properties behind which is the Rose Bay shopping area.   
 
The adjoining Point Piper precinct is described as: 
 

Point Piper is a peninsula favoured by its prominent location on Sydney Harbour. The 
peninsula’s natural setting facilitates extensive views across the harbour and surrounding 
harbourside suburbs. 
 
Where available, the views and glimpses of the harbour between buildings and trees allow 
for a stimulating pedestrian environment. The streetscape qualities of the precinct, however, 
vary in their landscape quality, and often front fences and walls and car parks on the 
street edge block views from the footpath. 
 
The built environment of the precinct comprises a range of housing types and styles, 
including an excellent group of inter war flat buildings at Longworth Avenue (substantially 
retained in their garden settings); large post World War II apartment buildings at Wolseley 
Road and substantial harbourside houses. Significant elements of most periods of 
development has been the retention of large areas of soft landscaping around all built form 
types. 2 
 

  
The adjoining Rose Bay area is described as: 
 

The Bellevue Hill North precinct is sited on the hills and plateau of the suburb of Bellevue 
Hill. At its northern perimeter is New South Head Road , the Municipality's main arterial 
road. 
 
The precinct contains three distinct settings: the edge development fronting New South 
Head Road (between the commercial centre and Victoria Road) which contains substantial 
residential flat buildings well set back behind sandstone walls, garages and steps; 
development opposite the Rose Bay promenade on New South Head Road, typically large 
detached buildings within a landscape setting; and the predominating one to three storey 
residential houses and flat buildings set in the winding streets that follow the contours of 
the landscape. 
 
As with many of the higher parts of the Municipality, significant views and vistas are 
available from many of the public spaces. This precinct also contains two large private 
school campuses.3 

  
 
 
 
 

                                                 
2 Woollahara Residential Development Control Plan 2003 (WRDCP), 4.5 Point Piper (p.51) 
3 WRDCP, 4.7 Bellevue Hill North (pp.62-63). The Bellevue Hill North precinct includes parts of the suburb of Rose 
Bay including New South Head Road as far as the Woollahra Golf Links to the east. 
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The following map shows the extent of existing waterway subject to lease from NSW Maritime and 
occupied by marina berths. 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

132m 

125m 
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The following map shows the extent of water occupied by the existing marinas, including the area 
occupied by the swing moorings (source, EIS p.53). 
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The following is an aerial photograph of Rose Bay showing the existing marina layouts and a 
montage showing the proposed marina layout (source: EIS, p.90). 
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8. PROPERTY HISTORY  
 

PROPERTY HISTORY 
 

Current use The main use is boat storage in the form of fixed marina berths and swing 
moorings. The existing building at the Rose Bay marina contains facilities 
associated with the marina operations, a brokerage, restaurant and kiosk with 
outdoor seating. At Point Piper the existing building accommodates a dwelling as 
well as marina related facilities. 
 
The predominant use of land surrounding the marinas is private residential and 
public recreation reserves, as described earlier.  

Previous relevant applications The following summarises the more recent DAs considered by council in relation 
to each of the marinas: 
Rose Bay marina 
DA79/95   – conversion of a residential unit into additional restaurant floor area 
DA705/00 – internal alterations and additions and provision of a kiosk and 

outdoor seating 
DA463/01 – alterations to existing marina including kiosk with new window and 

doors  
 
Rose Bay Marina Pty Ltd submitted a proposal for the redevelopment of the Rose 
Bay marina to the Department of Urban Affairs and Planning in October 2001. 
The proposal was submitted as a DA, however, the Department returned the 
documentation to the applicant stating that as the Waterways Authority had not 
given its consent the DA was ineffective and incomplete and accordingly not 
properly made. 
 
The proposal included converting existing fixed berths and swing moorings into 
100 floating pontoon berths. 
 
The applicant commenced proceedings in the Land & Environment Court in 
respect to the rejection of the ‘DA’ and whether the marina had existing use 
rights. 
 
The Court found the Minister was justified in rejecting the documentation but 
found that the marina did have existing use rights including the area occupied by 
its swing moorings in addition to the leased area of the marina’s fixed berths, see 
Rose Bay Marina Pty Ltd v Minister for Urban Affairs and Planning [2002] 
NSWLEC 123.   
 
Point Piper marina 
DA127/95 – platform extension and slipway reconstruction 
DA573/96 – refurbishment of workshop and office facilities; alterations to 

dwelling; access facilities 
DA558/04 – slipway works (consent granted; works not carried out to date)  

Pre-DA There was no formal pre-DA meeting. There was a pre-lodgement meeting 
attended by senior Planning & Development staff and members of the 
proponent’s project team on 10/08/06. 

Requests for additional information The applicant was formally requested to provide the following information: 
 
• 14/11/06 – land owner’s consent (from NSW Maritime) 
• 11/12/06 – additional information identified following a preliminary 

assessment of the documentation, including additional fees, works on public 
land, the easement relating to Wunulla Road, a construction management 
plan, heritage information, pedestrian generation rates and summer parking 
surveys 

• 08/02/07 – additional information identified following the initial meeting of 
the Waterways Planning and Development Advisory Committee, including 
waste management, use of the hardstand, computer modelling; and the 
submission of a scale model 
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• 23/03/07 – additional information identified following preliminary comments 
by council’s Environmental Protection Coordinator 

• 02/04/07 – additional information identified following preliminary comments 
by council’s Urban Design Planner 

• 08/06/07 – site audit statement 
• 26/09/07 – in response to the Traffic Committee’s decision 

Additional information provided by 
the applicant 

Information provided by the applicant is as follows: 
 
• 22/12/06 – response to  Council’s letter 11/12/06 (including appendices A-L) 
• 19/02/07 – response to Council’s letter 8/2/07 (including appendix 1) 

07/05/07 – response to Council’s letters 23/3/07 & 2/4/07 (including 
appendices A-T) 

• 27/09/07 – response to Council’s letter 8/6/07; other matters & response to 
The Ecology Lab’s review (including 8 annexures)  

• 17/10/07 – CMP & EMPs 
• 18/10/07 – response to Council’s letter 8/6/07 re: Site audit statement 
• 19/10/07 – response to Council’s letter 26/9/07 re: Traffic Committee 

decision 
• 12/11/07 – Visual assessment report from Richard Lamb & Assoc 

 
 
9. REFERRALS 
 
9.1 The following table contains particulars of internal referrals.  
 

INTERNAL REFERRALS 
 

Referral Officer Comment Annexure 
 

Manager – Open Space Memorandum 12/11/07 recommends conditions relating to the 
following matters: 
• Pathway and handrail materials for Rose Bay Park 
• Pathway lighting to Rose Bay lighting 
• Contribution towards Rose Bay Park watercraft 

storage/furniture 
• Construction access 
• Publicly accessible toilets 
• Establishment of tree protection zones and security 

deposits 
 

2 

Development Engineer – 
Team Leader 

Referral response 13/11/07: 
• Fuel storage – spillage control & licence agreement to be 

resolved 
• Construction management plan – loading zones to be 

resolved  by Traffic Committee 
• Boundary encroachment – existing encroachment onto 

NSH Rd is unresolved 
• Additional information following the Traffic Committee 

has not been provided 
Proposal is not satisfactory due to inadequate documentation. 

3 

Environmental Health Officer Referral response 19/1/07 comments on noise impacts. 
Recommendations include: 
• Operational noise levels are satisfactory 
• Plant & equipment being selected & installed to achieve 

project specific noise goals 
• Noise mitigation strategies relating to piling to be 

provided and to meet noise assessment goals 
• Compliance with the noise consultant’s recommendations 

regarding construction activities 

4 
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Environment Protection 
Coordinator 

• Referral response 15/3/07 maintains the proposal goes 
against ESD principles; recommends additional 
information re: marine ecological impacts, contamination 
and fuel. 

• Memo 24/5/07 recommends additional information re: 
marine ecological impacts and contamination. 

• Memo 13/11/07 concludes that the proposal can not be 
supported. Earlier concerns about negative impacts on 
seagrass and ESD principles are reiterated. Should consent 
be granted conditions are recommended.  

5,6 & 7 

Heritage Officer Referral response 17/1/07 recommends refusal due to the 
impact on the visual setting of the heritage item, i.e. the Rose 
Bay Esplanade and balustrade (promenade & seawall).  
If approved conditions relating to archaeology and the 
opening of the balustrade should be imposed. 

8 

Urban Design Planner Referral response 22/2/07 recommends refusal for reasons 
relating to the negative impact on the character of Rose Bay, 
impact on the locality of increased activity, loss of public 
amenity, refuelling activities and car parking. 
Referral response 11/10/07 recommends refusal based on: 
• The proposal changing the character of the bay 
• Blocking of views 
• Negative impact on other recreational and aviation uses of 

the bay 
• Global warming 

9 

Fire Safety Officer Referral response 4/9/07 recommends conditions relating to: 
• Compliance with BCA and relevant Australian standards 
• Compliance with NSW Fire Brigades requirements 
• Partial fire upgrading of existing buildings 

10 

 
 
 
9.2 The following table contains particulars of external referrals. 
 

EXTERNAL REFERRALS  
External Referral Body 

 
Reason for referral Comment 

NSW Department of Primary 
Industries – integrated approval 
body 

s.205 of the Fisheries 
Management Act 1994 

General terms of approval 
provided 12/01/07, confirmed 
12/04/07 (refer annexure 11) 

Department of Environment and 
Conservation – integrated approval 
body 

s.43 of the Protection of the 
Environment Operations Act 1997 

General terms of approval 
provided 08/02/07, confirmed 
20/03/07 (refer annexure 12) 

NSW Maritime Authority – 
integrated approval body 

Part 3A (section 22B) of the 
Rivers and Foreshores 
Improvement Act 1948 

No response received 

Sydney Regional Development 
Advisory Committee (SRDAC) 

For concurrence under s.7(3) or 
(4) of State Environmental 
Planning Policy No. 11 – Traffic 
generating developments 

The SRDAC provided its 
comments on 28/06/07 (refer 
annexure 13) and relate to: 
1. Council satisfying itself 

regarding adequate on-street 
parking particularly during 
summer 

2. “No Parking/Loading Zone” 
in New South Head Road 

3. “No Parking/Loading Zone” 
in Wunulla Road subject to 
Local Traffic Committee 
approval 

4. signposting 
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EXTERNAL REFERRALS  
External Referral Body 

 
Reason for referral Comment 

 
Department of Planning 
Major Hazards Unit 

SEPP 33 The Major Hazards Unit provided 
comments in a letter dated 
10/7/07. The comments relate to : 
1. SEPP 33 does not apply as 

the storage is for diesel only 
2. the need for a new DA if 

tanks are converted to store 
unleaded petrol 

3. prevention of vapour build 
up, ingress of sea water and 
buoyancy effects 

(The Department’s letter is 
annexure 14) 

Foreshores and Waterways 
Planning and Development 
Advisory Committee 

Clause 29 Sydney Regional 
Environmental Plan (Sydney 
Harbour Catchment) 2005 

The Advisory Committee 
considered the proposal on 2/2/07 
noting that Land Owner’s Consent 
was currently under consideration 
and that the Government supports 
the conversion of commercial 
single moorings to marina berths 
as a means of freeing up water 
space for navigation. 
Consideration was deferred until 
after the exhibition period and the 
Committee recommended that 
Council consider requesting 
further information from the 
applicant in relation to: 

a) waste management 
b) use of the hardstand 
c) computer modelling  

(see annexure 15  for detailed 
comments) 
 
The Advisory Committee again 
considered the proposal on 
13/8/07 and commented that it 
recognised that marina 
development was appropriate in 
this part of Rose Bay and the 
marina will result in a number of 
benefits. The Committee also 
identified a number of key issues 
which should be addressed prior 
to any decision to grant consent, 
in relation to: 

a) visual impacts 
b) marine ecology 
c) car parking 
d) reduction in publicly 

available swing moorings 
e) dinghy storage 
f) waste management 

(see annexure 16  for detailed 
comments) 

Heritage Council of NSW Clause 58(1)(b) of Sydney 
Regional Environmental Plan 
(Sydney Harbour Catchment) 

A letter dated 7/8/07 from the 
Heritage Office notes that 
regarding clause 58(1)(b) that it 
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EXTERNAL REFERRALS  
External Referral Body 

 
Reason for referral Comment 

2005 has no statutory role in the 
planning process. Also, that the 
Heritage Office is considering the 
sea wall & promenade for listing 
on the State Heritage Register. 
However, the Heritage Office 
considers the proposed works in 
the vicinity of the sea wall would 
have no adverse impact on its 
potential state heritage 
significance and that Woollahra 
Council approve the development 
subject to conditions. 
(The Heritage Council’s letter is 
annexure 17) 
   

New South Wales Police For comment under the 
Memorandum of Understanding – 
Crime Prevention Through 
Environmental Design (CPTED) 

The Safer by Design Evaluation 
rated the development medium & 
recommends that CPTED 
treatments be considered. 
 
(see annexure 18) 

Civil Aviation Safety Authority 
(CASA) 

For comment on possible conflicts 
with sea plane operations 

The following comment was 
received via the Aerodromes 
Coordinator: 

 
Commercial Floatplane 
operations at Rose Bay Aeroplane 
Landing Areas (ALA) are 
conducted by Sydney Seaplanes 
P/L and Seawing Airways P/L in 
accordance with CASA CAAP 92-
1 and the requirements stated in 
their own ALA register which 
forms part of their Operations 
Manual (OPSM). The OPSM ALA 
Register places the responsibility 
for conducting safe operations at 
ROSE BAY with the operator. 
CASA is not involved in issuing 
any aerodrome approvals for 
ROSE BAY. Both operators are 
well aware of the proposed 
marina and will if required amend 
their operational practices to 
ensure compliance with CAAP 
and their OPSM. This would 
involve operating further away 
from the shoreline to ensure 
obstacle clearances. 
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10.     PLANNING FRAMEWORK 
 
10.1 Part 3A 
 
Part 3A of the Environmental Planning and Assessment Act 1979 (EPA) relates to major 
infrastructure or development that is, in the opinion of the Minister, of state or regional 
environmental planning significance. Development to which part 3A of the EPA Act applies 
requires the approval of the Minister. 
 
Under State Environmental Planning Policy (Major Projects) 2005 (Major Projects SEPP) certain 
development included in the schedules is declared to be a project to which part 3A of the EPA Act 
applies. Schedule 1 includes marinas in Sydney Harbour which can moor more than 30 vessels, or 
in the case of an existing facility will moor more than an additional 30 vessels. 
 
The Director General wrote to the applicant’s consultant engineer, Patterson, Britton & Partners Pty 
Ltd on 13/06/06 stating that the redevelopment of the Rose Bay and Point Piper marinas does not 
trigger the provisions of the Major Projects SEPP and the Minister will not be the approval 
authority. The letter also stated that the proposal is designated development. 
 
10.2 Designated development 
 
Section 77A of the EPA Act provides that development is designated development if it is declared 
to be designated development under an environmental planning instrument or the Environmental 
Planning and Assessment Regulation 2000 (EPA Reg). Schedule 3 of the EPA Reg includes certain 
categories of marinas as being designated development. Alterations and additions are not designated 
development if, in the opinion of the consent authority, they do not significantly increase the 
environmental impacts of the total development.  
 
The DA has been submitted on the basis that the development is designated development, consistent 
with the Director General’s advice, and it is being processed accordingly. Therefore, consideration 
of whether the proposed development is designated development as alterations and additions is 
unnecessary. 
 
An application for designated development is required to be: 
 

• Publicly exhibited in accordance with s.79 of the EPA Act which provides for a notice to 
be placed on the land in addition to notification of adjoining land owners and advertising 
in the local newspaper 

• Exhibited for 30 days (cl.78(2) of the EPA Reg) 
• Notified to public authorities, other than approval and concurrence authorities who, in the 

opinion of the consent authority, may have an interest in the determination of the DA 
(cl.77 of the EPA Regs) 

• Accompanied by an environmental impact statement (EIS) (schedule 1, part 1, 2(1)(e) of 
the EPA Regs)     

 
The EPA Reg contains provisions for the form and content of an EIS (cl.71 & 72) and for the 
applicant to consult with the Director General and have regard to the Director General’s 
requirements (cl.73).  
 
A copy of submissions received during the public exhibition must be forwarded to the Director 
General (cl.81 of the Regulations). 
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The DA has been publicly exhibited as required. The form and contents of the EIS are satisfactory 
with regard to the EPA Reg. A letter dated 20/06/06 was received from the Director General with a 
copy of his requirements for the preparation of the EIS. The letter also advised that the Council 
should forward 3 copies of the DA & EIS to the Department for concurrent exhibition. Also, at the 
end of the exhibition we should send a copy of all submissions received to the Department (as 
required by cl.81 of the EPA Reg) and noted that …the Department will only respond during the 21 
day statutory period if there is an issue of major significance involved.  
 
The EIS has regard to the Director General’s requirements. Copies of submissions were sent to the 
Department on 08/03/07. No response was received. 
 
In addition to the approval and concurrence authorities, notification of the DA was given to the 
following public authorities: 
 

• Commonwealth Aviation Safety Authority (CASA) 
• Energy Australia 
• NSW Fire Brigades 
• NSW Police 
• Sydney Water 
• Sydney Ferries Corporation 
• The Department of Lands 
• The Department of Natural Resources 

 
A response was received from the NSW Fire Brigades stating that the marinas should comply with 
relevant Australian Standards, the Building Code of Australia (BCA) and the requirements of the 
NSW Maritime Authority and Energy Australia (with regard to the electrical substation). 
 
10.3 Integrated development 
 
Section 91 of the EPA Act provides that development is integrated development if it requires 
consent and it requires approval under certain other Acts. The proposed development is integrated 
as it requires approval under the following Acts which are listed in s.91: 
 

• Protection of the Environment Operations Act 1997 (EPOA) as marinas which can 
accommodate 80 or more vessels are scheduled activities and the work required to 
construct the marinas would involve scheduled activity work and therefore environmental 
licenses are required. The approval body under the EPOA is the Department of 
Environment & Conservation (DEC, now known as the Department of Environment & 
Climate Change).  

• Rivers and Foreshores Improvement Act 1948 (RFI) as a permit is required under part 3A 
for excavation of protected land (being the Harbour sea bed) and obstruction of the flow 
of protected waters. The approval body under the RFI is NSW Maritime. 

• Fisheries Management Act 1974 (FMA) as a permit is required to harm marine vegetation 
in a protected area. The Department of Primary Industries (DPI) is the approval body 
under the FMA. 

 
Section 91A(3) provides that a consent must be consistent with the general terms of approval of an 
approval body. S.91A(4) provides that if an approval body informs a consent authority that it will 
not grant a required approval the consent authority must refuse consent to the application. S.91A(5) 
provides that if an approval body fails to inform a consent authority the consent authority may 
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determine the DA. Under cl.70 of the Regs an approval body is required to advise its decision in 
relation to the general terms of approval within 21 days after receiving the last of the submissions 
received during the submission period.  
 
Submissions were forwarded to the approval bodies on 8/3/07. The DEC and DPI have furnished 
their general terms of approval. NSW Maritime has not provided its general terms of approval. If 
consent is to be granted it will need to incorporate the DPI and DEC general terms of approval, 
refer annexures 11 & 12. 
  
10.4 Existing use rights 
 
The land use zoning of the area on which the development is proposed to take place is discussed in 
detail in relation to the assessment of the proposal under the relevant environmental planning 
instruments, i.e. Sydney Regional Environmental Plan (Sydney Harbour Catchment)2005 (SHREP) 
and Woollahra Local Environmental Plan 1995 (WLEP). 
 
Existing use rights is an issue because part of the land forming the Point Piper marina at 5 Wunulla 
Road is zoned Residential 2(a) under WLEP. The land zoned 2(a) is occupied by a dwelling and 
part of the marina, being essentially the land based component of the marina. The table for the 2(a) 
zone does not include tourist facilities as development which may be carried out either with or 
without development consent (see items 4 & 5). Tourist facilities are defined in WLEP as …may 
include a ……marina. Therefore under item 6 of the table, 6. Development which is prohibited, 
which includes Any development other than development included in Item 4 or 5, marinas are 
prohibited. Dwellings are permissible with consent. 
 
Under section 106(a) of the EPA Act an existing use is defined to mean: 
 

The use of a building, work or land for a lawful purpose immediately before the coming into 
force of an environmental planning instrument which would, but for Division 4A of Part 3 or 
Division 4 of this Part, have the effect of prohibiting that use,  

 
Before WLEP the Woollahra Local Environmental Plan No.27 (WLEP 27) which came into force 
on 15/01/88, applied to the land. It zoned the land Open Space (existing) 6(a) and both marinas and 
dwelling houses were prohibited. 
 
Before WLEP 27 the Woollahra Planning Scheme Ordinance (WPSO), which came into force on 
15/12/72, applied to the land. It zoned the land residential 2(a) within which industries, which 
would have included marinas, were prohibited. Dwelling houses were permissible. 
 
Prior to the WPSO 27/06/51, the County of Cumberland Planning Scheme Ordinance (CCPSO), 
which came into force on 27/06/51, applied to the land. It required consent for any purpose other 
than that which existed prior to it coming into force but no uses were prohibited.  
 
Under part XI of the Local Government Act 1919 the land was in a proclaimed residential district 
(number 43, date of proclamation 9/9/38) which prohibited the use or erection of a building for the 
purposes of trade, industry, manufacture, shops, place of public amusement, residential flat building 
and advertising hoarding. 
 
Our records show that existing use rights were an issue concerning a previous proposal for an 
additional storey to extend the dwelling accommodation and which also proposed a garage (refer 
BA21/89). The application was refused partly due to non compliance with previous existing use 
regulations limiting the extension of floor space. The refusal was the subject of an appeal to the 
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Land & Environment Court which was dismissed. The dismissal of the appeal was subsequently 
appealed and that appeal was also dismissed. In those proceedings it was accepted that the site 
enjoyed existing use rights as marinas and dwellings were not permissible in the then 6(a) zoning. 
 
Under the present controls, i.e. WLEP, marinas are still prohibited in the now applicable 2(a) zone 
whereas dwelling houses are permissible with consent. Lawful commencement of the marina use 
was effectively affirmed through the assessment and subsequent court proceedings relating to 
BA21/89. There have been numerous applications which verify that the marina use has been 
continuous on part of the 2(a) zoned portion of the land. 
 
Based on the above information it is concluded that the part of the land used for marina purposes 
has existing use rights. It should be noted that the configuration of the land changed in 2000 when 
Council sold off an area of land adjacent to Wunulla Road. That section of land is partly zoned 2(a) 
and is partly ‘uncoloured land’. The Council reclassified the ‘uncoloured land’ part of that land as 
operational land in 2000 to facilitate its sale. Existing use rights would not apply in respect to that 
part of the land which was added in 2000. This DA does not propose any development on that part 
of the land. 
 
Under SHREP marinas are permissible with development consent within a section of the Rose Bay 
waterway including that area over which the marina development proposed by this DA is to take 
place. Under the former Sydney Regional Environmental Plan No.  23 – Sydney and Middle 
Harbours (SREP 23), large marinas (30 or more berths) were prohibited. 
 
It is also noted that in Rose Bay Marina Pty Ltd v Minister for Urban Affairs and Planning [2002] 
NSW LEC 123, Justice Perlman’s findings included that existing use rights applied to the Rose Bay 
marina including the area of the waterway occupied by swing moorings. At the time SREP 23 
applied and large marinas were prohibited. A further assessment of existing use rights in relation to 
the Rose Bay marina is therefore unnecessary.    
 
Section 79C of the EPA Act sets out the matters that a consent authority must take into 
consideration in determining a DA if they are of relevance to the proposed development. The 
relevant matters for consideration under section 79C of the EPA Act are assessed under the 
following headings: 
 
11 RELEVANT STATE/REGIONAL INSTRUMENTS  
 
11.1 State Environmental Planning Policy No.11 – Traffic Generating 

Developments (SEPP 11) 
 
The purpose of SEPP 11 is to ensure that the traffic authority is made aware of and given the 
opportunity to make representations in respect of certain types of traffic generating developments. 
Where a DA has been referred to the traffic authority a consent authority must not determine the 
DA until it has received representations from the traffic authority. The traffic authority has an 
advisory role in respect to the assessment of the DA rather than an approval or concurrence role in 
respect to the determination of the DA. 
 
Following notification of the DA to the Roads and Traffic Authority the Sydney Regional 
Development Advisory Committee (SRDAC) considered the proposal at its meeting on 11/04/07. 
The SRDAC resolved as follows: 
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1. Whilst the surrounding on-street parking occupancy surveys were conducted in 
October (spring), results within the Christopher Hallam & Associates Pty Ltd Traffic 
Report dated September 2006 indicated that Marina Boat usage and parking is at is 
highest demand during summer. 

 
Therefore, Council should satisfy itself that there is an adequate supply of on-street 
parking spaces within a reasonable walking distance of the marina, particularly 
during the summer season, to accommodate this development proposal. 

 
2. To facilitate deliveries at the Rose Bay Marina, the existing No Parking restriction 

along the northern side of New South Head Road in front of the marina entrance 
should be extended to include  a combined 18m long “No Parking / Loading Zone”. 
Prior to the installation of the parking restriction the applicant is to contact the RTA’s 
Traffic Management Services on phone: (02) 814 2907 for a works instruction. 

 
3. Subject to Council’s Local Traffic Committee’s approval, an application should be 

made to Council for the installation of a combined “No Parking / Loading Zone” 
restriction over a distance of 18m adjacent to the entrance of the Point Piper Marina 
to accommodate set-down / pick up activities generated by the marina and to create 
an area for fuel tank refilling. 

 
4. All works / regulatory signposting associated with the proposed development shall be 

at no cost to the RTA.  
 
The parking and traffic impacts of the proposal are discussed under part 14.2, Traffic and parking 
impacts of this report. 
 
11.2 State Environmental Planning Policy No.33 – Hazardous and Offensive 

Development (SEPP 33) 
 
The objectives of SEPP 33 relate to:  
 

• the definitions of hazardous and offensive industries 
• preventing the prohibition of storage facilities if they are not hazardous and offensive as 

defined in the policy 
• ensuring that any proposed mitigation measures are taken into consideration in 

determining whether a development is a hazardous or offensive industry 
• to ensure that a consent authority has sufficient information to determine if a development 

is a hazardous or offensive industry. 
 
If a development is considered to be a potentially hazardous or potentially offensive industry the 
criteria under cl.13 of the policy need to be considered: 
 

(a)  current circulars or guidelines published by the Department of Planning relating to 
hazardous or offensive development, and 

(b)  whether any public authority should be consulted concerning any environmental and land 
use safety requirements with which the development should comply, and 

(c)  in the case of development for the purpose of a potentially hazardous industry—a 
preliminary hazard analysis prepared by or on behalf of the applicant, and 
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(d)  any feasible alternatives to the carrying out of the development and the reasons for 
choosing the development the subject of the application (including any feasible alternatives 
for the location of the development and the reasons for choosing the location the subject of 
the application), and 

(e)  any likely future use of the land surrounding the development. 
 
 
The EIS includes a SEPP 33 review report prepared by Sherpa Consulting dated 24/10/06. It 
concludes that the proposed development is not a potentially hazardous industry. This conclusion is 
based on an application of the guidelines prepared by the Department of Planning. The guidelines 
provide that the separate storage of class 1 liquids is not considered to be potentially hazardous. The 
proposal includes the installation of a 75,000 litre diesel storage tank at the Rose Bay marina. Diesel 
is a class 1 liquid. 
 
We agree with the conclusions of the report by Sherpa Consulting regarding the development not 
being a potentially hazardous industry. The applicant is therefore not required to prepare a 
preliminary hazard analysis. However, the report does not deal with whether the development is a 
potentially offensive industry. 
 
A potentially offensive industry is defined as: 

potentially offensive industry means a development for the purposes of an industry which, if 
the development were to operate without employing any measures (including, for example, 
isolation from existing or likely future development on other land) to reduce or minimise its 
impact in the locality or on the existing or likely future development on other land, would emit 
a polluting discharge (including for example, noise) in a manner which would have a 
significant adverse impact in the locality or on the existing or likely future development on 
other land, and includes an offensive industry and an offensive storage establishment. 

The EIS states that the Rose Bay marina could be regarded as a potentially hazardous industry 
under SEPP 33 (p.43) but no specific reasons to support this opinion are given. Comment was 
obtained from the Department of Planning’s Major Hazards Unit which in part states: 
 

1. The fuel storage will be for diesel only. Diesel is a combustible and not a class 3 flammable 
dangerous good. Therefore SEPP 33 does not apply to the proposal. 

 
Having regard to the Department’s comments no further assessment of the proposal in relation to 
SEPP 33 is considered to be necessary. 
 
Also, the proposal was referred to the Department of Environment & Conservation (DEC) (now the 
Department of Environment and Climate Change) as an integrated approval body. Under the 
Protection of the Environment Operations Act 1997 (POEO Act) the marinas would require 
licensing as a scheduled activity. The DEC has provided its general terms of approval. Refer 
annexure 12 of this report. 

 
11.3 State Environmental Planning Policy No.55 – Remediation of Land (SEPP 
55) 
 
Clause 7(1) (b) and (c) of SEPP 55 require that where land is contaminated, Council must be 
satisfied that the land is suitable in its contaminated state or will be suitable after remediation for 
the purpose for which the development is proposed. If the land requires remediation Council must 
be satisfied that the land will be remediated before the land is used for that purpose. 
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The EIS includes a report prepared by Patterson Britton & Partners Pty Ltd (appendix K) on the 
testing and sampling of sediments. It concludes: 
 

The sediment sampling and testing program has shown that in accordance with the decision 
tree included in the ANZECC/ARMCANZ(2000) sediment quality guidelines, remediation of 
the sediments at Rose Bay and Point Piper Marinas is not required. In addition, the sediment 
testing and testing of the harbour water have shown that there is unlikely to be any impacts 
on aquatic organisms due to the disturbance of sediments from vessel movements and the 
proposed demolition and construction activities as part of the marina redevelopment, having 
regard to the expected dilution in the overlying harbour water.  

 
Our Environment Protection Coordinator, Rebecca Peacock, after considering these reports, 
recommended that the applicant provide Council with the following additional information: 
 

• Further sampling and testing of samples in the vicinity of the existing Rose Bay Marina 
fuel tank 

 
Ms Peacock also recommended that the Council engage a contamination expert to review the 
reports and conclusions made in the contamination reports and additional information provided by 
the applicant to provide Council with clear recommendations regarding contamination and 
remediation if required (see Referral Response 15/3/07, annexure 5). 
 
We wrote to the applicant on 23/3/07 requesting additional information including the further 
sampling and testing of samples as referred to above. The applicant responded to this request on 
8/5/07 which included a letter from Patterson Britton & Partners Pty Ltd dated 11/4/07 stating: 
 

Three rounds of sediment sampling and testing were undertaken as part of the environmental 
studies for redevelopment of Rose Bay and Point Piper Marinas; November 2005, March 
2006 and September 2006. The sampling in November 2005 and September 2006 included 
locations adjacent to the slipway and building structure at Rose Bay Marina and thus near 
the existing fuel tank (refer attached copy of Figure 2.2 from Patterson Britton (October 
2006) which is included in Appendix K of the EIS). The existing fuel tank is located under the 
shoreward end of the building adjacent to the slipway. 
 
The results for the sediment sampling and testing are discussed in Patterson Britton (May 
2006), being the first report included in Appendix K of the EIS, and Patterson Britton 
(October 2006), being the second report included in Appendix K of the EIS.  
 
The results of the three rounds of testing demonstrated that, in accordance with the ‘decision 
tree’ for assessment of contaminated sediments in the Australian and New Zealand Guidelines 
for Fresh and Marine Water Quality (ANZECC and ARMCANZ, 2000), remediation for the 
sediments in this area is not required. This is noted in Section 5.1.1 of the EIS. 
 
Accordingly, further sampling and testing of sediments in this review not considered 
necessary. 

 
After considering the above response Ms Peacock still recommended that we engage a 
contamination expert and also that: 
 

An accredited site auditor review the contamination assessments for the development. A Site 
Audit Statement is to be prepared and submitted to Council prior to the granting of consent, 
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certifying that the site is suitable, or can be made suitable after remediation. Should 
remediation works be required, and conditions on the Site Audit Statement shall form part of 
the consent. (refer memo 24/5/07, Annexure 6) 
 

We wrote to the applicant on 8/6/07 requesting the submission of a Site Audit Statement prepared 
by a Site Auditor accredited by the Environment Protection Authority. Commissioning a consultant 
to undertake an independent review in addition to a site audit was not considered to be necessary. 
 
The following documents were submitted by the applicant on 17 & 18/10/07: 
 

• Site audit report Development of Rose Bay and Point Piper Marinas for 
Addenbrooke, (draft) by Environ dated October 2007  

• Construction management plan for environmental management (draft) 
• Rose Bay Marina draft E.M.P. environmental management plan, (draft) by 

Advanced Marina Management Pty Ltd dated May 2007  
• Point Piper Marina draft E.M.P. environmental management plan, (draft) by 

Advanced Marina Management Pty Ltd dated May 2007 
 
The site audit report concludes that the site can be made suitable for use as a marina subject to 
compliance with specified requirements. The report does not require the carrying out of remediation 
work. In terms of SEPP 55 the proposal is considered to be satisfactory (also refer to part 14.3, 
Sediment quality impacts, of this report). 
 
11.4 Sydney Regional Environmental Plan (Sydney Harbour Catchment) 2005 

(SHREP) 
 
The SHREP was gazetted on 28/9/05. It consolidated and replaced Sydney Regional Environmental 
Plan No.22 – Parramatta River and Sydney Regional Environmental Plan No.23 – Sydney and 
Middle Harbours.  It aims to establish a balance between promoting a prosperous working harbour, 
maintaining a healthy and sustainable waterway environment and promoting recreational access to 
the foreshore and waterways. 
 
The SHREP contains 6 parts as follows: 
 

1. Part 1 – Preliminary, which contains the aims and the principles which enable those aims to 
be achieved in relation to the foreshore and waterway area.  

2. Part 2 – Planning principles, which relate to the plan making process 
3. Part 3 – Foreshores and waterways area, which includes zonings and their objectives, 

matters for consideration in relation to DAs, the Advisory Committee’s constitution and role 
and special provisions 

4. Part 4 – Strategic sites, which contains matters for consideration in relation to sites 
identified as strategic foreshore sites in the SHREP  

5. Part 5 – Heritage provisions, which contains provisions for the assessment of  DAs relating 
to heritage items and places of potential heritage significance as identified in the SHREP 

6. Part 6 – Wetlands protection, which contains provisions relating to the assessment of DAs 
relating to wetlands protection areas as identified in the SHREP 

 
The provisions relevant to the assessment of this DA are in Parts 1, 3, 5 & 6 and are discussed 
below.  
 
Clause 2 sets out the aims of the plan as follows: 
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2 Aims of plan 

(1)  This plan has the following aims with respect to the Sydney Harbour Catchment:  
(a)  to ensure that the catchment, foreshores, waterways and islands of Sydney Harbour 

are recognised, protected, enhanced and maintained:  
(i)  as an outstanding natural asset, and 
(ii)  as a public asset of national and heritage significance, for existing and future 

generations, 
(b)  to ensure a healthy, sustainable environment on land and water, 
(c)  to achieve a high quality and ecologically sustainable urban environment, 
(d)  to ensure a prosperous working harbour and an effective transport corridor, 
(e)  to encourage a culturally rich and vibrant place for people, 
(f)  to ensure accessibility to and along Sydney Harbour and its foreshores, 
(g)  to ensure the protection, maintenance and rehabilitation of watercourses, wetlands, 

riparian lands, remnant vegetation and ecological connectivity, 
(h)  to provide a consolidated, simplified and updated legislative framework for future 

planning. 
 
(2) For the purpose of enabling these aims to be achieved in relation to the Foreshores and 

Waterways Area, this plan adopts the following principles:  
(a)  Sydney Harbour is to be recognised as a public resource, owned by the public, to be 

protected for the public good, 
(b)  the public good has precedence over the private good whenever and whatever 

change is proposed for Sydney Harbour or its foreshores, 
(c)  protection of the natural assets of Sydney Harbour has precedence over all other 

interests. 
 
These aims are required to be considered in the assessment of DAs under cl.17(2). The principles 
which enable the aims to be achieved are relevant to the assessment of this DA as the development 
is proposed to be carried out in the foreshores and waterways area. They are fundamental to 
properly understanding the weight which needs to be given to competing interests in respect to 
development and use of the waterway and foreshore area. 
 
The principles clearly state that protection of the Harbour’s natural assets is paramount. Therefore, 
to properly assess a DA under the SHREP a proper understanding of the impacts of the proposed 
development on the natural assets is fundamental. The principles also stress the strong public 
affinity with the Harbour expressed in terms of its  public ownership. There is an obligation for a 
consent authority to uphold the public good over private interests if and whatever changes to the 
Harbour may be proposed. Consequently the public is entitled to have high expectations that its 
rights as owner of the Harbour will not be compromised by inappropriate developments. 
 
The proposed development, being for a commercial marina, is defined as land/water interface 
development. Clause 5 provides that the local council is the consent authority for land/water 
interface development. If another environmental planning instrument specifies the Minister as the 
consent authority for a particular development then the Minister would be the consent authority. 
However, as previously discussed, the Department of Planning has advised that the Minister has 
determined that the proposed development does not trigger the provisions of the Major Projects 
SEPP and therefore the Minister is not be the consent authority. 
 
Clause 7 provides that the SHREP supplements and does not derogate from any other 
environmental planning instrument. Also, in the event of any inconsistency it applies to the extent 



DA 766/2006/1 Woollahra Council Strategic & Corporate Committee  
594-596 New South Head Road Rose Bay 
5 Wunulla Road Point Piper meeting date  28 November & 4-5 December 2006  

 

H:\Strategic & Corporate Committee\REPORTS\2007\November\1112DAREPORT19.doc 28 

of the inconsistency. It is considered that the SHREP applies to all land below the mean high water 
mark.  
 
11.4.1 Matters requiring consideration 
 
Under cl.16 of SHREP the area of waterway is zoned W5-Water Recreation. Cl.17 includes 
objectives for the W5 zone and provides that development consent must not be granted unless the 
consent authority is satisfied that development is consistent with the aims of the plan (as contained 
in cl.2(1) & (2) referred to earlier) and the objectives of the zone. Cl.18 provides that commercial 
marinas are development permissible only with development consent in the W5 zone. Matters to be 
considered in the assessment of a DA are in Part3, Division 2 under the following headings: 
 

• cl.21 – biodiversity, ecology and environment protection 
• cl.22 – public access to and use of, foreshores and waterways 
• cl.23 – maintenance of a working harbour 
• cl.24 – interrelationship of waterway and foreshore uses 
• cl.25 – foreshore and waterways scenic quality 
• cl.26 – maintenance, protection and enhancement of views 
• cl.27 – boat storage facilities 

 
11.4.2 Foreshores and waterways planning and development advisory committee 

(Advisory Committee) 
 
Clause 29 provides that consent can not be granted to development referred to in schedule 2 on land 
that is within the foreshore and waterway area unless the DA has been referred to the Advisory 
Committee. Commercial marinas are referred to in schedule 2 and the land is within the foreshores 
and waterways area. The DA was considered by the Advisory Committee on 2/2/07 and 13/8/07. 
The minutes are annexures 15 & 16 respectively.  
 
On 2/2/07 the Advisory Committee deferred its consideration of the proposal until after the 
exhibition period noting: 
 

• land owner’s consent was being considered 
• the government supports the conversion of commercial moorings to marina berths for 

navigational reasons 
 
It also recommended additional information from the applicant regarding waste management, use of 
the hardstand and computer modelling. 
 
NSW Maritime granted land owner’s consent on 16/2/07. On 19/2/07 the applicant submitted 
additional information on waste management and use of the hardstand. In relation to computer 
modelling the applicant considered the Visual Impact Assessment, photomontages and a scale 
model addressed the DCP and Council’s requirements. A scale model was received on 23/3/07.  
 
On 15/8/07 the Advisory Committee identified the following key matters as requiring attention 
prior to any decision to grant consent: 
 

• visual impact of Rose Bay marina 
• visual impact analysis under the Development Control Plan for Sydney Harbour 

Foreshores and Waterways (SHDCP) 
• marine ecology impacts 
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• parking and servicing 
• reduction and restriction of swing moorings 
• practicability of dinghy storage 
• waste management 

 
These issues are discussed later in this report under part 14, Impacts. 
 
11.4.3 Other relevant SHREP provisions  
 
Other provisions of the SHREP relevant to this proposal are: 
 

• part 5 – Heritage provisions 
• part 6 – Wetlands protection 

 
Annexure 19 is a table which summarises the proposal in relation to each of the relevant matters for 
consideration under the SHREP. Issues arising are further discussed under part 14 and in particular 
14.1 visual impacts, 14.7 heritage impacts and 14.8, waterway management and navigation 
issues. 
 
11.4.4 Assessment against SHREP 
 
The specific merits of the proposal are discussed in detail throughout other parts of this report. In 
relation to the provisions of SHREP the:  
 

• negative visual impacts from public domain viewing locations 
• negative impacts on public access to the waterway through the reduction in the boat 

storage capacity of the marinas 
• negative impacts on the heritage significance of Shark Island in terms of views from 

public domain viewing locations 
 
the proposal is considered to be unsatisfactory. The proposal is considered to be contrary to the 
following specific provisions of the SHREP:  
 

• cl.2(1) This plan has the following aims with respect to the Sydney Harbour Catchment:  

(a)  to ensure that the catchment, foreshores, waterways and islands of Sydney 
Harbour are recognised, protected, enhanced and maintained:  

(i)  as an outstanding natural asset, and 

(ii)  as a public asset of national and heritage significance, 

   for existing and future generations, 

as it will block significant views from public viewing locations to significant features 
including a heritage item and reduce the accessibility of the public to the waterway (see 
part 17.1, Visual impact, part 17.7, Heritage impacts and part 17.8, Waterway 
management and navigation issues) 
 

• cl. 2(2)For the purpose of enabling these aims to be achieved in relation to the 
Foreshores and Waterways Area, this plan adopts the following principles:  
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(a)  Sydney Harbour is to be recognised as a public resource, owned by the public, 
to be protected for the public good, 

(b)  the public good has precedence over the private good whenever and whatever 
change is proposed for Sydney Harbour or its foreshores, 

(c)  protection of the natural assets of Sydney Harbour has precedence over all 
other interests. 

as the reduction in public access to the waterway does not properly recognise the Harbour 
as a public resource or protect it for the public good. The blocking of views from public 
domain locations does not protect the Harbour’s natural assets over all other interests (see 
part 17.1, Visual impact, part 17.7, Heritage impacts and part 17.8, Waterway 
management and navigation issues) 
 

 
• cl.2(1)(f)  to ensure accessibility to and along  Sydney Harbour and its foreshores  
 

as it will reduce the number and type of boats which can be stored on the Harbour (see 
part 17.8, Waterway management and navigation issues of this report) 
 

• cl.17(2) Zone W5  
(d) to allow commercial water-dependent development, but only where it is 
demonstrated that it meets a justified demand, provides benefits to the general and 
boating public and results in a visual outcome that harmonises with the planned 
character of the locality  

 
as it does not result in a visual outcome that harmonises with the planned character of the 
locality (see part 17.1, Visual impacts of this report) 
 

• cl.17(2) Zone W5   
(g) to ensure that the scale and size of development are appropriate to the locality, 
and protect and improve the natural assets and natural and cultural scenic quality of the 
surrounding area, particularly when viewed from waters in this zone or from areas of 
public access  
 
as by virtue of its scale and size the development will not be appropriate to the locality 
when viewed from areas of public access (see part 17.1, Visual impacts of this report) 
 

• cl.22(b)  development should maintain and improve public access to and from the 
waterways for recreational purposes (such as swimming, fishing and boating), without 
adversely impacting on watercourses, wetlands, riparian lands or remnant vegetation  

 
as it will reduce the number of boats which can be stored on the Harbour (see part 17.8, 
Waterway management and navigation issues of this report) 
 

• cl. 25  The matters to be taken into consideration in relation to the maintenance, 
protection and enhancement of the scenic quality of foreshores and waterways are as 
follows: 

(a) the scale, form, design and siting of any building should be based on an 
analysis of:  
(ii) the adjoining land, and 
(iii)the likely future character of the locality, 
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(b) development should maintain, protect and enhance the unique visual qualities 
of Sydney Harbour and its islands, foreshores and tributaries, 

(c) the cumulative impact of water-based development should not detract from the 
character of the waterways and adjoining foreshores 

 
as the scale, form and siting of the proposed marina structures will not maintain, protect 
and enhance the visual qualities of the Harbour and combined with existing boat storage 
facilities will detract from the character of the waterway (see part 17.1, Visual impacts 
of this report) 
 

• cl.26 (a) development should maintain, protect and enhance views (including night 
views) to and from Sydney Harbour 

  
as it will obstruct existing views to the Harbour from the Rose Bay promenade (see part 
17.1, Visual impacts of this report) 
 

• cl.26(b)  development should minimise any adverse impacts on views and vistas to 
and from public places, landmarks and heritage items 

  
as it does not minimise the adverse impact on views from the public promenade at Rose 
Bay or to Shark Island (see part 17.1, Visual impacts & 17.7 Heritage impacts of this 
report) 
 

• cl.26(c)  (c)  the cumulative impact of development on views should be minimised 
 

as the cumulative impact of the proposal and other existing boat storage will not minimise 
impacts on views (see part 17.1, Visual impacts of this report) 
 
 

• cl.27(a)  development should increase the number of public boat storage facilities 
and encourage the use of such facilities  

 
as the proposed number of berths will be less than the existing number of berths and 
moorings (see part 17.8, Waterway management and navigation issues of this report) 
 

• cl.59 Development in vicinity of heritage items 
(1)  Before granting development consent to development in the vicinity of a heritage 

item, the consent authority must assess the impact of the proposed development on 
the heritage significance of the heritage item. 

(2)  This clause extends to development:  
(a)  that may have an impact on the setting of a heritage item, for example, by 

affecting a significant view to or from the item or by overshadowing, or 
  

as boats on the proposed Rose Bay marina will impact on the setting of Shark Island, a 
heritage item, by affecting significant views from the promenade and New South Head 
Road (see part 17.7, Heritage impacts of this report) 
 

 
12.   SECTION 94A LEVY 
 
The levy payable under our s.94A Development Contributions Plan 2005 is: 



DA 766/2006/1 Woollahra Council Strategic & Corporate Committee  
594-596 New South Head Road Rose Bay 
5 Wunulla Road Point Piper meeting date  28 November & 4-5 December 2006  

 

H:\Strategic & Corporate Committee\REPORTS\2007\November\1112DAREPORT19.doc 32 

 
$9,350,000.00 (estimated cost) x 1% (levy rate) = $93,500.00 
 
13. ENVIRONMENTAL PROTECTION & BIODIVERSITY 

PROTECTION ACT 1999 (EPBC ACT) 
The EPBC Act is federal legislation. It requires the Federal Minister to approve of certain activities. 
Approval is required for actions that are likely to have a significant impact on: 

• a matter of national environmental significance;  
• the environment of Commonwealth land (even if taken outside Commonwealth land); and  
• the environment anywhere in the world (if the action is undertaken by the Commonwealth).  

An action includes a project, development, undertaking, activity, or series of activities. 

Seahorses and pipefish are listed under the EPBC Act and although they are known to reside in 
seagrass beds in Sydney none were observed during surveys conducted by the applicant. In 
particular there were no sightings in the only area of potential seagrass habitat to be directly 
impacted by the proposal, i.e. immediately to the east of the Rose Bay marina. Therefore, referral 
under the EPBC Act appears to be unnecessary (Note: the Council has no obligation to refer the DA 
to the Federal Minister under the EPBC Act - the obligation for referral rests with the proponent).  
 
14. WOOLLAHRA LOCAL ENVIRONMENTAL PLAN 1995 (WLEP) 
 
WLEP applies to all land within the area of Woollahra and under cl.3(1) includes land taken to be 
within the area by virtue of s.205 of the Local Government Act 1993. Section 205(1) includes land 
and water between the high-water mark and the low-water mark (commonly referred to as the inter-
tidal zone). 
 
Accordingly, in terms of the assessment of this DA, WLEP also applies to land and water within the 
inter-tidal zone. However, the main components of the proposal, including the floating 
pontoons/marina arms and berthing pens are to be located on areas where WLEP does not apply. 
 
The proposed Rose Bay marina is located below the low-water mark apart from a small area 
adjacent to New South Head Road which, under WLEP, is ‘uncoloured land’. The works proposed 
include upgrading the existing access and involves removal of steps from the path to the west of the 
marina which is partly located on land zoned open space 6. 
 
The proposed Point Piper marina is mostly below the low-water mark (marina arms and berths) but 
also includes land which, under WLEP 1995, is zoned residential 2(a) and ‘uncoloured land’, 
generally comprising that land known as 5 Wunulla Road. In addition to ‘uncoloured land’ 
comprising the inter-tidal zone, part of the land previously described as having been added in 2000 
(refer ‘Existing Use Rights’) is also ‘uncoloured land’.  
 
The application of WLEP 95 is limited to that part of the development which is proposed to occur 
on land above the mean high water mark and within the inter-tidal zone. Those works are: 
 

• In relation to the Rose Bay marina 
- Upgrading the pedestrian ramp from the New South Head Road footpath to Rose Bay 

Park, which is within Rose Bay Park on the western side of the marina on land zoned 
Open Space 6 
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- Services including fuel pipes associated with the fuel storage facility between the kerb line 
of New South Head Road and the property alignment on ‘uncoloured land’ 

- Altering the promenade wall on the eastern side of the marina to create a wider access 
point to the proposed hardstand which is on ‘uncoloured land’   

 
• In relation to Point Piper marina 
- Installation of an electricity sub-station adjacent to the south western corner (Wunulla 

Road side) of the building on land zoned 2(a) 
 
Upgrading of the pedestrian ramp involves the construction of ramps to eliminate existing steps 
and modification of the handrail. There are 3 steps along the length of the path. The existing 
handrail is a pipe rail approx. 70m in length. Specific details of the modifications proposed to the 
pipe rail have not been provided although the applicant has advised that they will be designed to 
comply with the relevant AS 1428 – Design for Access and Mobility. In the Open Space 6 zone 
development for the purpose of maintaining structures is permissible without consent and buildings 
associated with such development are permissible with consent. It is considered that the upgrading 
of the ramp is permissible with consent.  
 
The ramp will provides access to the marina and the development will benefit from the upgrade by 
providing improved access for people with disabilities. The marina pontoons are designed for 
disabled access and general public access to the marina arms is proposed during the day. The 
upgrade works will also benefit the general public as they will provide better access for Rose Bay 
Park and to public seating located along the pathway.  
 
Subject to the details of the handrail modifications being provided these works are considered to be 
satisfactory.  
 
Services associated with the fuel storage facility include 3 x 110mm internal diameter fuel 
pipelines; 50mm internal diameter vapour recovery pipeline; 3 separate filling points and a flush 
cover plate; and spill container fitted to each filler point.  
 
These works will be located on the footpath of New South Head Road which is ‘uncoloured land’. 
Development on ‘uncoloured land’ is subject to cl.16 which provides that it may only be carried out 
with development consent and only if it is compatible with the nature of development permissible 
on neighbouring land and to applicable development standards; and, is consistent with the 
objectives of WLEP and the objectives of the zoning applying to neighbouring land.  
 
The nearest neighbouring land is the waterway which is not zoned under WLEP but which is zoned 
W5 under SHSREP. As marinas are permissible under SHSREP and the works are directly related 
to the marina they are compatible with the nature of development permitted on neighbouring land. 
The nearest neighbouring land which is zoned under WLEP is on the opposite side New South Head 
Road and is zoned residential 2(b). These works will be mostly below the footpath surface and 
therefore would be compatible with the residential nature of development permissible on the 
opposite side of New South Head Road. There are no development standards which apply to the 
residentially zoned land which can be properly applied to these works. The objectives for residential 
development of WLEP and the objectives for the 2(b) zone are of limited relevance considering the 
nature of the works. 
 
These works are also within a foreshore scenic protection area and are satisfactory in terms of cl.19 
of WLEP which requires an assessment of visual impact as viewed from the Harbour – the works 
will not be visible from the Harbour; and, the impact on natural landform and topography – the 
works will have no impact on the natural landform and topography. 
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The pipes will be in the vicinity of a large fig tree on the nature strip adjacent to the kerb line. 
Council’s Manager-Public Open Space, has commented on the impact of the work on the tree as 
follows: 
 

The New South Head Road frontage of Rose Bay Marina contains two mature Hills Weeping 
Figs.  These healthy trees contribute greatly to the tree lined avenue along New South Head 
Road.  The proposal includes the installation of fuel pipes under the Rose Bay Promenade to 
fuel filling points located near the road kerb.  Should the development be approved and to 
avoid potential disruption to the tree roots and the newly installed Rose Bay Promenade 
pavement, underground conducts to house fuel pipes have been installed at the cost of the 
developer.   
 
However, there may be some risk of possible tree damage associated with the transport of 
construction materials and equipment from New South Head Road to the marina, passing 
adjacent to the tree.  The risk of damage can be reduced with the installation of tree 
protection measures outlined in Condition I. 
 
A tree security damage bond shall also be imposed with each tree valued at $30,000 (see 
condition J).   
 

There are other matters relating to the fuel storage component of the development including the 
storage and handling of hazardous goods and environmental, traffic and parking impacts. These are 
discussed in other parts of this report.  
 
Alterations to the promenade wall involve partial demolition to create a 2.4m wide access to the 
hardstand which is proposed on the eastern side of the marina building, in the vicinity of the 
existing slipway. The promenade wall is described in schedule 3 – Heritage Items of WLEP 95 as 
the esplanade balustrade. It is a heritage item and therefore cl.26 applies. Consideration needs to be 
given to the extent to which the carrying out of the work would affect the heritage significance of 
the balustrade.  
 
A statement of heritage impact prepared by Noel Bell Ridley Smith & Partners formed appendix F 
of the EIS. Council’s Heritage Officer commented as follows on the alterations to the balustrade: 
 

The proposed break in the promenade to enlarge the stairs on the eastern side of the existing 
building is acceptable provided it is undertaken according to the drawing – balustrade dated 
22/12/06. 
 

This comment is considered to adequately address the affect of the works on the heritage 
significance of the balustrade. These works are satisfactory with regard to cl.26.    
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The electricity sub-station to be installed at the Point Piper marina will be located adjacent to the 
front south western corner of the existing building. The sub-station is a standard Energy Australia 
600kVA sub-station with approximate dimensions of 1.2m x 2.0m x 1.5m high. It will be located on 
land zoned residential 2(a) and will also be located on an easement for a retaining wall which 
supports Wunulla Road.  
 

 
 
As discussed earlier regarding existing use rights marinas are prohibited in the 2(a) zone. Existing 
use rights apply to the land which has been lawfully used for the purposes of a marina 
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There is an existing above ground fuel tank where the sub-station is shown to be located. A report 
prepared by Environmental & Earth Sciences P/L dated 21/11/00 in relation to a previous DA 
(DA431/01) for replacement of an existing underground fuel storage tank in Rose Bay Park 
includes the following: 
 

A former aboveground diesel tank located adjacent to the western wall of the offices was 
reported to have been historically used for dispensing diesel to the marina wharf. 
 

The sub-station is to be located on an area associated with the marina use and existing use rights 
would apply (refer to earlier comments ‘Existing Use Rights’). The installation of the sub-station 
would be consistent with clause 43 of the Regulations regarding alterations to existing uses.  
 
The applicant also submitted legal advice from Mallesons Stephen Jaques, solicitors, dated 19/9/07. 
That advice discusses the WLEP provisions regarding utility installations. It states that the 
substation, to be installed and operated by Energy Australia, is a utility installation and is therefore 
development which is permissible with consent in the 2(a) zone. The advice in part states: 
 

Energy Australia, who is intended to install and operate the substation, is clearly a public 
utility undertaking. A substation operated by them is clearly a “utility installation” and may 
therefore be installed with development consent.  
 

We agree with the advice from Mallesons Stephen Jaques. 
 
Due to the slope of the ground and the sub-station dimensions, it will not be readily visible from 
Wunulla Road or Rose Bay Park and will not detract from the design and appearance of the existing 
building or from the amenity of the occupants of the existing dwelling on the site. Its location 
adjacent to the southern boundary will minimise impacts on the only adjoining residential property 
which adjoins the northern side of the property. 
 
The sub-station will be located on an easement for support of Wunulla Road. Located on the 
easement is a retaining wall that supports the public footpath and carriageway. Should consent be 
granted a condition which properly protects Council’s interests will need to be imposed.  
 
The development standards under WLEP are either not relevant to the works proposed on those 
parts of the land affected by WLEP or such works comply.  
 
14.1  Clause 22 Foreshore Building Line 
 
None of the land upon which the development is proposed is affected by a foreshore building line.  
 
14.2  Clause 19 Harbour Foreshore Scenic Protection Area 
 
Clause 19 applies to land within the harbour foreshore scenic protection area (HFSPA). The HFSPA 
affects that part of the land to be developed which is above the MHWM. Clause 19 provides that 
consent shall not be granted to an application unless an assessment has been made of: 
 

(a) the visual impact when viewed from Sydney Harbour of the design of the proposed 
development, including the colours, textures, styles and types of materials to be used and 
the type and form of any roof, and 

(b) the impact of the proposed development on the natural landform and topography.   
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The works within the HFSPA have been described earlier in this part of the report. These works are 
minor in scale and subject to details of the Rose Bay ramp handrails being provided the visual 
impacts when viewed from Sydney Harbour are considered to be satisfactory. The works also will 
not impact on the natural landform and topography. 
 
The proposal is considered to be satisfactory with regard to cl.19 of WLEP. 
 
14.3  Clause 24 Land adjoining public open space 
 
Clause 24 applies to all land adjoining public open space. It provides that: 
 

The Council shall not grant consent to an application for development on land which adjoins 
public open space unless it has made an assessment of the impact of the development on the 
amenity of the public open space and it has taken into consideration whether the development 
is in conflict with any plan of management for the public open space. 

 
Both marinas adjoin Rose Bay Park. Point Piper marina adjoins it to the north and Rose Bay marina 
adjoins it to the east. The impacts on Rose Bay Park of the development proposed on that part of the 
development site where WLEP applies will be acceptable. There is no specific plan of management 
for Rose Bay Park.  
 
The impact of all the works proposed by the DA on the amenity of Rose Bay Park is more 
appropriately considered under the SHREP.  
 
14.4  Clause 25 Water, wastewater and stormwater  
Clause 25(1) prevents the granting of consent for the purpose of a habitable building unless 
adequate water and sewerage services would be available to the land. The proposed development 
does not include a habitable building and the clause is therefore not relevant. 
 
Clause 25(2) prevents the granting of consent for any purpose on land to which WLEP 95 applies 
unless adequate provision has been made for the disposal of stormwater. The proposal does not 
raise issues regarding the disposal of stormwater in respect to those components of the development 
on land to which WLEP 95 applies. 
 
The provisions of cl.25 are not considered to be relevant to the proposal. 
  
14.5  Clause 25D Acid Sulfate Soils  
 
Clause 25D(2) provides that consent is required for certain works based on the class of land as 
shown on the Acid Sulfate Planning Map (the map). There are 5 classes of land shown on the map, 
ranging from class 1 which has the most stringent requirements to class 5 which has the most 
lenient requirements.  
 
Part of the development proposed in connection with the Rose Bay marina is on class 3 land. Works 
which require consent are: 
 

• works beyond 1 metre below existing ground level 
• works by which the watertable is likely to be lowered beyond 1 metre below existing 

ground level 
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The works proposed are fuel tank filling pipes which will not fall within either of the above 
categories. 
 
Point Piper marina is on class 5 land. Works which require consent are: 
 

• works within 500m of adjacent Class 1, 2, 3 or 4 land which are likely to lower the 
watertable below 1 metre AHD on adjacent Class 1, 2, 3 or 4 land 

 
The works proposed relate to the installation of the electricity sub-station and they do not fall within 
the above category. 
 
Consent is therefore not required for the works under cl.25D and the other subclauses are not 
relevant. 
 
Also refer to part 17.3, Sediment quality impacts, of this report.  
 
14.6  Clauses 26-33 Heritage and conservation area provisions 
 
Clause 26 relates to works proposed to heritage items. As previously discussed the esplanade 
balustrade is a heritage item under WLEP. The proposal includes demolishing part of the balustrade 
adjacent to the eastern side of the Rose Bay marina building to provide access from New South 
Head Road to the hardstand proposed in this location. The affect of the development on the heritage 
significance of the balustrade has been previously assessed and is considered to be satisfactory in 
terms of cl.26 (see part 14 of this report). 
 
Clause 27 relates to development in the vicinity of heritage items, heritage item groups, heritage 
conservation areas, archaeological sites or potential archaeological sites. Council’s Heritage 
Officer, Louise Thom recommends refusal of the proposal due to its impact upon the visual setting 
of the Rose Bay esplanade and sea wall (Ms Thom’s comments form annexure 8 of this report). 
These impacts relate to the connection between the promenade, the sea wall and Sydney Harbour 
being lost for a large portion of the promenade’s length due to the size of the proposed marina and 
the storage of boats stored in marina berths rather than on swing moorings. 
 
Ms Thom comments that the proposal will have negative impacts on views to Shark Island and the 
Sydney Harbour Landscape Conservation Area. Shark Island is a heritage item under the SHREP 
while the Sydney Harbour Landscape Conservation Area is a non-statutory conservation area under 
National Trust classification. 
 
Ms Thom also identifies the following heritage items as being in the vicinity but as not being 
adversely impacted: 
 

• Remains of the Rose Bay ferry wharf (SHREP) 
• Site of public baths at Lyne Park (SHREP) 
• Site of the former Rose Bay flying boat base at Lyne Park (SHREP) 
• The Chilterns, 593 New South Head Road (WLEP 1995) 
• 1 Rose Bay Avenue (WLEP 1995) 
• 5 Rose Bay Avenue (WLEP 1995) 
• 629 New South Head Road (WLEP 1995) 
• Rose Bay Police Station (WLEP 1995) 
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The impacts identified by Ms Thom are associated with those components of the development 
which are proposed to occur outside of the area to which WLEP 1995 applies. Therefore it is more 
appropriate to consider those impacts in the context of the heritage provisions of the SHREP rather 
than under WLEP. 
 
Clauses 28-30 relate to heritage conservation areas. The development is not being carried out in a 
heritage conservation area and therefore these clauses are not relevant. 
 
Clause 31 relates to development of known or potential archaeological sites. Ms Thom advises that 
an excavation permit would be required unless an exemption is granted by the NSW Heritage 
Office. The archaeological site refers to a potential archaeological site of a relic, being articles 
discarded of otherwise from vessels and therefore outside the area of WLEP. This matter is 
discussed in relation to the relevant provisions of the SHREP under part 14.7, Heritage impacts, 
of this report.  
 
Clause 32 relates to heritage conservation incentives for heritage items and is not relevant to the 
assessment of this proposal. 
 
Clause 33 relates to heritage notifications. It provides that consent shall not be granted for the 
demolition of a heritage item unless the Heritage Council has been notified. If the Heritage Council 
objects then its objections must be taken into consideration. Subclause (2) exempts notification in 
respect of partial demolitions if they will be of a minor nature and not affect the significance of the 
heritage item.  
 
The proposal includes partial demolition of the esplanade balustrade which is a heritage item. The 
partial demolition is considered to be minor and to not affect the significance of the balustrade. 
Therefore notification of the Heritage Council was considered to be unnecessary.  
 
15. DEVELOPMENT CONTROL PLANS 
 
15.1  Sydney Harbour Foreshores & Waterways Area Development Control Plan 
(SHDCP) 
 
The SHDCP applies to the proposed development as it applies to all development within the 
foreshores and waterways area as identified in the SHREP. All of the proposed development is 
within such area.  
 
The SHDCP contains provisions for assessing the impact of developments on the ecology (part 2) 
and landscape (part 3). It also contains general design guidelines for various types of development 
(part 4) and guidelines for specific developments including marinas (both commercial and private) 
(part 4.7). Appendix D of the SHDCP contains specific guidelines for assessing the visual impact of 
marinas. 
 
Annexure 20 is a table which summarises how the proposal relates to the various provisions of the 
SHDCP.  
 
The proposal is considered to be unsatisfactory with regard to the following provisions of SHDCP. 
The reasons are discussed in parts 17.1, Visual impacts and 17.8, Waterway management and 
navigation issues. 
 

4.2 GENERAL REQUIREMENTS 
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The following objectives and requirements must be considered for all water-based and 
land/water interface developments: 

• public access to waterways and public land is maintained and enhanced; (see part 
17.8 Waterway management & navigation issues of this report) 

 
• development does not dominate its landscape setting; (see part 17.1,  Visual impacts 

of this report) 
 

4.7 MARINAS (COMMERCIAL AND PRIVATE) 

The zoning scheme under SREP (Sydney Harbour Catchment) 2005 limits 'private marinas' to 
existing highly developed residential waterfronts by allowing private marinas in one zone 
only (W6 Scenic Waters: Active Use zone). On the other hand, 'commercial marinas' are 
permitted in a variety of locations in order to support working waterfront functions and 
recreational use of the harbour. Accordingly, there are four zones (W1 Maritime Waters, W4 
Aviation, W5 Water Recreation and W6 Scenic Waters: Active Use) in which commercial 
marinas are permitted.  

Where marinas are permissible and are to be provided the following objectives and guiding 
principles must be considered: 

Location  
• marinas are not to reduce the number of publicly available single (swing) moorings, 

jeopardise safe navigation or adversely impact other water users including small 
craft; (see part 17.8, Waterway management and navigation issues of this report)   

 
Design and Layout 

• the depth and width of berths and fairways of commercial marinas shall 
accommodate either a yacht or motor vessel. Restricted berths are to be nominated 
only where this will lead to an optimal environmental outcome; (see part 17.8, 
Waterway management and navigation issues of this report) 

 
Visual Impact  
Note: For detailed provisions on how to undertake a visual impact analysis see Appendix D in 
this DCP. 

• the visual contrast (derived from an analysis of form, line, colour and texture) 
between the marina and the existing or planned future character of its setting is to 
be minimised; (see part 17.1,  Visual impacts of this report) 

• the visual impact of the marina on people in the visual catchment (derived from an 
analysis of the potential number of viewers, their location within the landscape, 
distance from the marina, and duration of view) is to be minimised; (see part 17.1,  
Visual impacts of this report) 

• waterside structures and berthed vessels associated with marinas are not to block 
views from foreshore public open space or views to foreshore public open space 
from the waterway; (see part 17.1,  Visual impacts of this report) 
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15.2 DCP for off-street car parking provision and servicing facilities 
(Carparking DCP) 
 
The DCP was adopted by Council in 1995. Under table 2.3 – Transport and communication 
includes the following note: 
 

0.6 car parking spaces per wet berth, 0.2 parking spaces per dry storage berth and swing 
mooring and 0.5 parking spaces per marina employee. 

 
Based on the DCP’s rates for parking the generation rates for the existing and proposed marinas are 
as follows: 
 
Existing     
 
52 wet berths x 0.6   = 46 
172 swing moorings x 0.2  = 34.4    
Total     = 80.4 
 
Proposed 
 
159 wet berths x 0.6   = 95.4 
 
Based on parking generation rates in the DCP the proposed marinas will generate an additional 
parking demand of 15 spaces.  
 
Parking and traffic impacts are discussed in detail under part 17.2 Traffic and parking impacts. 
 
 
15.3 Access of people with a disability  
 
The EIS included an access report, Access report alterations and additions Rose Bay Marina 24th 
October 2006 by Accessibility Solutions (EIS appendix U). It discusses the upgrade of the existing 
pedestrian pathway in Rose Bay Park, to the west of the existing marina building. It also maintains 
that the ramped section gradients of the link between the fixed and floating portions of the access 
way would be 1:14 or less for 80% of the time and be therefore consistent with the Disability 
Discrimination Act 1992 (DDA). 
 
We wrote to the applicant on 2/4/07 requesting additional information including how the ramp will 
maintain a 1:14 gradient for 80% of the time. The applicant’s response of 7/5/07 included a letter 
from Patterson Britton and Partners Pty Ltd dated 11/4/07 which explained how the gradients would 
be maintained based on the gangway configuration, geometry and tide charts. Rose Bay marina will 
include a person hoist to allow access to and from the water. 
 
The topography at Point Piper marina makes fully compliant access for people with disabilities not 
possible. Assisted access via an inclinator will be available. 
 
The proposal is considered to make suitable provision for access for people with disabilities. 
  
15.4 Other DCPs, codes and policies  
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15.4.1 Development Control Guidelines for the Provision of Foreshore Open Space and 
Access 

 
The Guidelines were adopted by Council on 26/8/91 under SREP 23 (now replaced by SHREP) and 
as a policy in relation to the Council’s own determinations. 
 
The purpose of the Guidelines, as contained in part 2, is to state the means by which the Council 
intends to implement its foreshore objectives.  
 
The foreshore objectives, as stated in part 3, relate to: 
 

• preserving existing public open space along the foreshore and to provide further public 
pedestrian access to the foreshore in appropriate locations  

• discourage alienation or the foreshore by buildings and encourage greater public access  
• foster an environment which satisfies community needs and expectations while protecting 

the natural environment  
• foster opportunities for the study and appreciation of the intertidal zone 
• provide stopping points for people exploring the foreshore by small boats. 

 
Part 5 contains 25 means by which the Council will implement its objectives. These mostly relate to 
initiatives for Council to undertake. Item 6 relates to providing facilities for access to foreshore 
parks and from these to the water for people with ambulatory problems. The proposed upgrading of 
the access ramp in Rose Bay Park would be consistent with this item.  
 
Item 24 states: 
 

24. Promote the protection of existing views and the creation of new ones, from public spaces 
such as parks and roads, to the foreshore and the water, so as to complement physical 
access with visual access. 

 
The proposal, particularly the eastward extension of the Rose Bay marina berths, has the potential 
to adversely impact on existing views from the promenade and New South Head Road. This matter 
is discussed in part 17.1, Visual impacts, of this report. 
 
15.4.2 Boat Storage Policy for Sydney Harbour 
 
The policy was prepared by the former Department of Infrastructure, Planning and Natural 
Resources and the Waterways Authority in June 2004. It aims to provide a more strategic and 
certain approach to regulating boat storage facilities and to provide a balance between promoting a 
prosperous working harbour, maintaining a healthy and sustainable waterway environment and 
promoting recreational access to the foreshores and waterways. 
 
Critical issues are contained in Part 4 of the Policy. Part 4.1 relates to a ‘moratorium’ on marina 
development which resulted from concerns about visual impacts of boat storage facilities, 
environmental impacts and public access to the foreshore and waterway. 
 
Part 4.2 discussed changing demands. It relevantly states that there is a clear trend towards larger 
motorised boats which are more likely to be stored on marina berths. Consequently, marina 
operators are looking to convert swing moorings to marina berths. In relation to precincts such as 
Rose Bay the following statement is made, ‘…there are a number of precincts in the harbour, such 
as The Spit and Rose Bay … in which demands for growth and change may be most pronounced. A 
more detailed and localised understanding of such precincts would assist all stakeholders in 
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working together to ensure that growth and change in theses areas occurs in the most appropriate 
manner.’  
 
The Rose Bay West Framework Plan, which is discussed later in this report, is the outcome of 
stakeholders input regarding the growth and change in Rose Bay. 
 
Part 5, Boat storage policy statement, outlines the State Government’s policy for effective boat 
storage. Part 5.1 relates to commercial marinas. It states that commercial marinas will generally be 
allowable in certain locations where: 
 

• Foreshores are already modified through development , including existing maritime 
commercial and recreational activities 

• Conflicts with other land and water uses are minimised 
• Public access to and use of the foreshores and waterways is not reduced 
• The visual impacts of the development are acceptable, and  
• There are no adverse impacts on wetland or flora and fauna habitats 

  
These matters are discussed under in part 17, Impacts, of this report.  
 
Part 5.3, Single moorings, states ‘Single moorings generally have a lower visual impact than fixed 
berth storage ‘… However, as boats are able to move more freely on single moorings, they can also 
impede navigation by other vessels. … The Government therefore supports the retention of private 
single mooring areas at their current levels. … As a means of freeing up water space for 
navigation, the Government also considers the conversion of commercial single moorings 
(associated with commercial marinas) to marina berths to be appropriate in suitable locations. This 
will also potentially facilitate greater public access to the waterway for recreational boating.’  
 
The visual impact of the proposal is discussed under part 17.1, Visual impacts, of this report. 

 
Part 6, Implementing the policy, states the moratorium will be lifted by gazettal of SHREP and the 
release of the new Waterways Authority land owner’s consent manual. The REP and manual are 
both now effective.  
 
In Part 6.2, Simplifying the planning framework, the following comments are included regarding 
the SHREP … The development of new commercial marinas and the conversion of single moorings 
to fixed marina berths will be permissible in four separate zones … These zones reflect the primary 
areas of the harbour used for … public recreation (such as The Spit, Rose Bay and Rushcutters 
Bay)… . Also, Private single moorings are permissible without the requirement for development 
consent in all waterway zones. Such facilities are licensed by the Waterways Authority and numbers 
will remain at about current levels. 
 
The proposal involves the conversion of single moorings to fixed marina berths and there is to be no 
reduction in private single moorings. As such the proposal is considered satisfactory with regard to 
part 6.2 of the Policy. 
 
Part 6.3, Improving development controls for marinas, states … The draft (now adopted) Harbour 
DCP therefore provides a stronger and comprehensive assessment tool for marinas, which will 
contribute to improved scenic quality and other environmental outcomes for the harbour.  
 
The DCP is considered under part 15.1 of this report.  
 
Part 6.5, Planning for high usage precincts, provides:  
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The Waterways Authority will prepare ‘Framework Plans’ for some high usage boating 
precincts of the harbour. Such a plan is currently being prepared for the Rose Bay West 
boating precinct. 
 
These plans are not statutory documents, however they are used by the Authority to help 
guide its decisions as land owner in areas of the harbour where there are competing demands 
for water-based development and particular environmental issues are to be addressed. The 
plans are prepared in consultation with local councils, relevant state agencies, boating 
groups and the local community. 
 

The former land owner’s consent manual required NSW Maritime to consider a wide range of 
environmental matters in deciding whether or not it would grant land owner’s consent. The new 
policy does not contain environmental considerations. Environmental impacts are now only part of 
the development consent assessment.  
 
15.4.3 Rose Bay West Framework Plan 
 
The Plan summarises the land and water use issues and future opportunities relating to Rose Bay 
West. It is not statutory and has been produced to assist NSW Maritime in developing policy and 
planning controls in its role as land owner for the bed of Sydney Harbour. It was adopted by the 
Waterways Authority in 2004. 
 
The following points are included under The site and its context, Water use issues: 
 

• Waterways Authority manages an additional 138 swing moorings which it leases to the 
general public (usually nearby residents). This totals 326 swing moorings in Rose Bay 
west and east and it is generally regarded that this represents maximum on-water boat 
storage capacity. 

• As a recreational boating hub, this Bay offers the opportunity to provide a higher level of 
service to the general public, including fuel, sewage pumpout and provisioning. 

 
The following point is included under Marina issues: 
 

• Any conversion to fixed berths results in a change in the views from both the land and 
water. A marina based largely on fixed berths presents a more congested picture and in 
some circumstances results in blocking views. 

 
The following point is included under Land use issues: 
 

• New South Head Road carries heavy traffic and parking is limited on this road and in 
Wunulla Road. The Council plan (public domain improvements between Rose Bay and 
Lyne Park) removes approximately 20 spaces on New South Head Rd as part of the 
pedestrian and cycle access improvements. 

 
Under Future uses and development opportunities there are 12 factors which any development 
proposal should take into consideration. The factors cover: 
 

• the consideration of land and water uses in conjunction 
• retention of commercial marinas and provision of a range of boating services 
• public access to marinas 
• vessel manoeuvrability 



DA 766/2006/1 Woollahra Council Strategic & Corporate Committee  
594-596 New South Head Road Rose Bay 
5 Wunulla Road Point Piper meeting date  28 November & 4-5 December 2006  

 

H:\Strategic & Corporate Committee\REPORTS\2007\November\1112DAREPORT19.doc 45 

• protection of seagrass beds 
• facilitation of cycle and pedestrian access improvements above the mean high water mark 

and the possibility of boating facilities and dinghy storage below the mean high water 
mark 

• intertidal access opportunities 
• retention of boat repair facilities at HolmePort (Point Piper) marina 
• dinghy storage rack in Rose Bay Park. 

 
In particular the following factors are also included: 
 

• Significant views from Rose Bay Park (near and far), including views of the open water 
and the eastern shore of Rose Bay, should not be obstructed by marina berthing structures 
and associated vessels. In order to maximise views from all public vantage points, smaller 
vessels should be berthed or moored closest to the shore while larger vessels should be 
further from the shore. 

• Boat storage in this section of Rose Bay should be limited to the current number of 
vessels. The configuration of fixed berths, private and public swing moorings can be 
varied within this maximum. There will be no decrease in the number of mooring spaces 
available to the general public. 

• The outer limit of vessel moorings is identified on the map. A maximum vessel size of 15-
18 metres is considered appropriate to permit safe and adequate manoeuvring in the Bay 
to ensure views of the Bay are not impeded. 

 
While the proposal is satisfactory in relation to a number of the factors which need to be taken into 
consideration under the Rose Bay West Framework Plan there are issues relating to the impact on 
views associated with the size of boats which the marinas are designed to accommodate. Although 
smaller boats will be located closer to shore and larger vessels will be further from the shore the 
size of vessels will be significantly bigger than the maximum 15-18 m. Marina berths are designed 
to accommodate 97 vessels of 20 m or more.  
 
Also, there will be a significant reduction in mooring spaces available to the general public. 
Currently the marinas have the capacity to accommodate 224 vessels. The proposal was for the 
marinas to accommodate 174 vessels which would have represented a reduction of 50 vessels. As 
NSW Maritime’s land owner’s consent provides that the proposed 15 commercial swing moorings 
can not be accommodated the reduction of mooring spaces available to the general public will be 65 
vessels.  
 
In relation to the provisions of the Rose Bay West Framework Plan the EIS maintains that:  
 

• the maximum vessel size can reasonably be increased as the water depth and manoeuvring 
areas are adequate for accommodating vessels bigger than 15-18 m 

• presently there are vessels in excess of 15-18 m at Rose Bay marina (maximum 19 m) and 
on commercial swing moorings in Rose Bay West (maximum 20 m) 

• planning for boating facilities should take into consideration the trend for increasing 
vessel size in the Sydney market 

• there is a waiting list for berths for recreational power boats over 20 m at the proposed 
marina.   

 
However, the purpose of the maximum vessel size not only relates to manoeuvring but also to 
maintenance of views. The proposal will impede views of the bay and a contributing factor is the 
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proposed size of vessels which the marinas will be capable of accommodating. Visual impacts are 
discussed under part 17.1, Visual impacts, of this report.  
 
The EIS also refers to the ‘limit line’ for swing moorings shown on the Rose Bay West Framework 
Plan’s Opportunities diagram. The EIS infers that the ‘limit line’ should be straightened. This 
would allow swing moorings to be located outside the ‘limit line’ as shown on the diagram which 
forms part of the Plan. The EIS maintains that straightening the line is considered to be reasonable 
as views from the shoreline would not be significantly different. The opportunities diagram is as 
follows: 
 

 
 
The NSW Maritime Authority provided the following comments in its letter11/9/07 regarding the 
adjustments required to the swing mooring area: 
 

…The easterly expansion of the proposed Rose Bay Marina redevelopment into the area 
currently dedicated for use by private swing moorings will directly impact 17-21 moorings 
and indirectly impact on others within the same mooring area due to the domino effect 
required to relocate swing moorings. 
 
The net result will be that a number of private moorings will need to be shifted further 
seaward or more than 300 metres from shore. The potential relocation of these moorings will 
be managed by NSW Maritime and will occur at the expense of the applicant. To minimise 
disruption to existing private mooring licence holders, individual moorings will be moved the 
minimum necessary to accommodate the proposed Rose Bay Marina.   

 
In relation to the Rose Bay West Framework Plan the NSW Maritime’s letter comments as follows: 
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The Rose Bay West Framework Plan is a non-statutory document prepared by NSW Maritime 
to guide its decisions as land owner, NSW Maritime considers that the Framework Plan is not 
a relevant matter for consideration in the development application process, and that the 
appropriate planning instrument for this process is the Sydney Harbour REP 2005. 
 

Under s.79C of the Environmental Planning and Assessment Act 1979 the Council is required to 
consider among other matters: 
 

(d) the likely impacts of that development, including environmental impacts on both the 
natural and built environments, and social and economic impacts in the locality, 
 

As the Framework Plan reflects the result of consultation with various stakeholders, including the 
local council, relevant state agencies, boating groups and the local community, it is a useful 
document for considering the likely impacts of the development.   

 
It is considered that the proposal does not satisfy relevant matters under the Rose Bay West 
Framework Plan with particular regard to boat size in the context of visual impacts and regarding 
the reduction in publicly available swing moorings. 
 
15.4.4 AS 3962-2001 Guidelines for design of marinas  
 
AS 3962 contains guidelines for marina designers, manufacturers and operators in relation to 
recreational marinas and small commercial vessels up to 50m in length. The standard covers 
investigations, dimensional criteria, loading & stability, design considerations, services, onshore 
boat facilities and traffic & parking.  
 
The EIS, including technical appendices, make various references to guidelines contained in AS 
3962. Traffic & parking is discussed under part 17.2, Traffic & parking impacts, of this report. 
 
15.4.5 Land owner’s consent 
 
NSW Maritime 
 
The Environmental Planning and Assessment Regulation 2000 (EPA Regs) Cl.49 provides that a 
DA may be made by the owner of the land or a person with the written consent of the owner. In the 
case of Sydney Harbour, NSW Maritime is the authority which owns the Harbour bed. Therefore 
the applicant, Addenbrooke Pty Ltd (Adddenbrooke), required the consent of NSW Maritime for 
the DA.  
 
Although the DA was submitted on 6/11/06 NSW Maritime did not grant its consent until 16/2/07 
(refer annexure 21) (Council wrote to Addenbrooke on 14/11/06, under cl.54 of the EPA Regs 
requesting land owner’s consent. Also, on 12/2/07 the Council resolved not to assess the DA until 
land owner’s consent had been obtained). 
 
It is important to note that Addenbrooke applied for land owner’s consent under the Land Owner’s 
Consent Manual, July 1998. Applications for land owner’s consent made after 3/8/07 come under a 
new policy titled NSW Maritime obtaining permission to lodge a development application. The new 
policy removes much of the environmental considerations contained in the former manual. 
 
The land owner’s consent was granted under the former land owner’s consent manual subject to 
certain terms and conditions. It included: 
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Following NSW Maritime’s assessment of the application and in relation to navigation issues 
NSW Maritime advises the following: 
 

1. NSW Maritime would be unable to allocate 15 Commercial swing moorings to the 
Marinas as suitable alternative locations cannot be identified for them in Rose Bay. 
However, based on NSW Maritime’s estimation there should be sufficient space to 
allocate 17 private mooring sites (namely those identified as requiring relocation) and 
an additional 15 private mooring sites (reclassified from commercial). 

2. NSW Maritime does not intend to introduce a No Wash 4 Knot speed limit in 
association with the Marinas. The normal distance off requirement under marine 
legislation will apply. 

3. While there is no immediate intention to place swing moorings between the two 
Marinas, NSW Maritime as a matter of course reserves its right as the navigation 
authority to continue to manage this water space. Accordingly, NSW Maritime is 
unable to guarantee that the water space will remain a no anchoring or no mooring 
area as proposed. 

4. Up to 20 private swing moorings may be directly affected by the easterly extension of 
the Rose Bay Marina requiring the relocation of these moorings and other private 
swing moorings to minimise the extent to which any one licensee will be affected. 

 
It is important to note that NSW Maritime’s consent as land owner: 
…… 

• Does not imply that NSW Maritime has conducted an environmental assessment of 
the proposal in accordance with the Environmental Planning and Assessment Act 
1979 or that it supports the proposal. NSW Maritime reserves its right to make 
comment on the environmental impacts of the proposal during the assessment of the 
DA by the consent authority. 

• Will require the resolution of outstanding lease compliance matters to the 
satisfaction of NSW Maritime in particular: 
a. Unauthorised pontoons at Point Piper and Rose Bay Marinas 
b. Unauthorised fixtures, fittings and additional seating associated with the 

outdoor deck at Rose Bay Marina; 
c. Unauthorised advertising over NSW Maritime’s land; 
d. Inconsistency between the Liquor Licence and number of approved seats for 

the Pier restaurant; 
e. Outstanding variation of lease to give effect to public access requirements at 

Rose Bay Marina; and  
f. Agreement to a number of sub-lease arrangements at Rose Bay Marina. 

 
The land owner’s consent was subject to 29 conditions relating to maritime use, public access, 
waterway management, signage, application for construction and other. 
 
The Council wrote to NSW Maritime on 2/3/07 seeking advice on various waterway management 
and navigation issues. A letter in response dated 11/9/07 was received. Another letter dated 
19/10/07 was received in relation to the terms of the land owner’s consent concerning the water 
space between the two marinas. It followed approaches made to NSW Maritime by Addenbrooke 
and stated: 
 

NSW Maritime’s intention is that the water space between the two proposed marinas be 
reserved for unobstructed navigation, that is, it will be free of swing moorings or other built 
structures. The water space will remain under NSW Maritime’s management as a public 
resource for shared use by all water users. 
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These letters are discussed in parts 17.1, Visual impacts and 17.8 Waterway management and 
navigation issues, of this report. 
 
Woollahra Council 
 
The proposal involves some work on Council land, namely dinghy storage and upgrade of the 
pedestrian ramp in Rose Bay Park and the demolition of a section of the promenade balustrade. In 
accordance with usual practice the Council would not grant its consent as land owner until an 
assessment of the proposed development has been undertaken and before the granting of 
development consent. As the recommendation of this report is to refuse development consent the 
Council does not have to grant consent as land owner. Should Council resolve to grant development 
consent it would also have to grant its consent as land owner for the works proposed to be 
undertaken on its land. 
 
16. APPLICABLE REGULATIONS 
 
Under the Environmental Planning and Assessment Regulation 2000 (EPA Reg) the following are 
matters required to be considered: 

• the Government Coastal Policy, under clause 92(1) – the Policy’s boundaries were 
extended to include parts of the Woollahra Municipality in November 2005. However, 
under the regulation only the seaward provisions of Policy apply to Woollahra. Therefore 
the Policy is not relevant to the consideration of this development proposal. 

• Australian Standard AS 2601-1991: The demolition of structures as in force 1 July 1993, 
under clause 92(2). The proposal includes demolition of existing fixed walkways and a 
section of the promenade balustrade. Conditions could be imposed to require compliance 
with the Standard.   

• The fire protection and structural adequacy of a building if the development proposes a 
change of use and no building work is involved, clause 93. The development does not 
propose a change of building use. 

• Whether a building should be brought into total or partial conformity with the Building 
Code of Australia, under clause 94. Council’s Fire Officer has considered this issue and is 
of the opinion that a condition of consent should be imposed requiring the existing 
buildings to be bought into partial conformity with the Building Code of Australia. 

 
17. IMPACTS 
 
17.1 Visual impacts 
 
The proposal will change the visual arrangement of vessels berthed in Rose Bay West primarily by 
the replacement of vessels berthed on swing mooring with vessels berthed on floating marina 
pontoons. The proposed marina berths are also designed to allow the berthing of larger vessels.  
 
Other visual changes will occur as a result of the existing fixed timber walkways which form the 
existing marinas being replaced with floating marina pontoons and their associated piles, gates, 
gangways, service pedestals and lighting. The hardstand on the eastern side of the existing Rose 
Bay marina building, together with the electricity sub-station and related activities will also be 
visible from some locations. 
 
The existing marinas consist of 172 swing moorings (72 at Rose Bay and 100 at Point Piper) and 52 
marina berths (29 at Rose Bay and 23 at Point Piper). The total number of vessels moored/berthed is 
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224. The total area occupied by the existing moorings and berths is about 9.2ha. The area of 
waterway leased from NSW Maritime, i.e. the area occupied by buildings and marina facilities, 
represents 0.52ha (0.3607ha at Rose Bay and 0.162ha at Point Piper). The majority of the area 
occupied by the existing marinas relates to swing mooring licenses and allowances for vessel swing. 
 
The proposed marinas will accommodate 159 marina berths (124 at Rose Bay and 35 at Point Piper) 
and will occupy 6.2ha of waterway. This includes the external fairways associated with the Rose 
Bay marina but excludes the central navigational channel. These figures do not include the 15 swing 
moorings as originally proposed by the DA as the land owner’s consent from NSW Maritime 
provides that those swing moorings can not be accommodated.  
 
The visual catchment of the marinas includes both the public and private domains. Public domain 
views are available from both the land and water. 
 
The main public domain areas in the immediate vicinity are Wunulla Road from the corner of New 
South Head Road to 5 Wunulla Road, New South Head Road from the corner of Wunulla Road to 
Lyne Park, Rose Bay Park, Lyne Park and the waterway generally to the north of the marinas. 
Further to the north/north east there are views of the marinas from Dumeresq Reserve, Neilson Park 
and Hermitage Foreshore Reserve. More distant views are available from various public reserves in 
Vaucluse and Dover Heights. 
 
17.1.1 SHREP 
 
The relevant provisions of the Sydney Harbour SREP which relate to visual assessment are: 
 

• Clause 17, objectives for zone W5: 
 

(d)  to allow commercial water-dependent development, but only where it is demonstrated 
that it meets a justified demand, provides benefits to the general and boating public 
and results in a visual outcome that harmonises with the planned character of the 
locality, 

(g)  to ensure that the scale and size of development are appropriate to the locality, and 
protect and improve the natural assets and natural and cultural scenic quality of the 
surrounding area, particularly when viewed from waters in this zone or from areas of 
public access. 

• Clause 25, Foreshore and waterways scenic qualities: 

The matters to be taken into consideration in relation to the maintenance, protection 
and enhancement of the scenic quality of foreshores and waterways are as follows:  
 
(a)  the scale, form, design and siting of any building should be based on an analysis of:  

(i)  the land on which it is to be erected, and 
(ii)  the adjoining land, and 
(iii)  the likely future character of the locality, 

(b)  development should maintain, protect and enhance the unique visual qualities of 
Sydney Harbour and its islands, foreshores and tributaries, 

(c)  the cumulative impact of water-based development should not detract from the 
character of the waterways and adjoining foreshores. 

 
• Clause 26, Maintenance, protection and enhancement of views: 
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The matters to be taken into consideration in relation to the maintenance, protection 
and enhancement of views are as follows:  

 
(a)  development should maintain, protect and enhance views (including night views) to 

and from Sydney Harbour, 
(b)  development should minimise any adverse impacts on views and vistas to and from 

public places, landmarks and heritage items, 
(c)  the cumulative impact of development on views should be minimised. 

 
• Clause 27, Boat storage facilities: 

 
(e)  boat storage facilities should be as visually unobtrusive as possible, 

 
17.1.2 SHDCP – appendix D  
 
The EIS was accompanied by a report (EIS appendix Q) by Dr Richard Lamb, Visual impact 
assessment October 2006 (Dr Lamb’s report). The report purports to adopt a methodical approach 
to assessing the visual impacts consistent with the approach adopted by the Sydney Harbour 
Foreshores and Waterways Area Development Control Plan 2005 (SHDCP), including an 
assessment using the matrix in appendix D of that DCP. Appendix D of the DCP outlines a process 
that has been developed by the NSW Department of Planning for assessing the visual impact of 
marina developments in Sydney Harbour. It is designed to assess impacts in an objective manner. 
 
It is important to note that the SHDCP 2005 is largely a carry over from the DCP which 
supplemented the former SREP 23. However, specific provisions to guide the assessment of 
impacts associated with marina development were added, including appendix D. 
 
The matrix in appendix D is based on assessing the visual impact of a marina proposal on a view 
location using 6 factors:  
 

1. location of viewer 
2. distance of view 
3. approximate period of view 
4. scale or relative size (boat numbers and mix of vessel types)  
5. boat storage type/spatial relationship (i.e. private or commercial marina or swing moorings 

and its setting) 
6. motion of objects (not considered relevant to this proposal) 

 
The degree of impact for each factor is scored on the basis of either: 3 = high, 2 = medium or 1 = 
low. The scores are averaged to give an overall potential visual impact for a particular viewing 
location. Criteria has been developed for the scoring based on a study undertaken for the Waterways 
Authority in 2003 by URS consulting engineers (URS study), Visual assessment of marinas and 
multiple moorings. 
 
Based on the matrix rationale the lowest possible average score is 1 and the highest possible 
average score is 3. Therefore, the following table indicates what could be considered to be the score 
range for each level of visual impact on a particular viewing location: 
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VIEW ANALYSIS MATRIX – SCORING IMPACTS 
 

Score range Level of visual impact 
 

1.00 - 1.66 Low 
1.67 - 2.33 Medium 
2.34 - 3.00  High  

 
Key findings of the URS study as stated in appendix D are: 
 

• The visual character of boats stored on swing moorings can differ from an equivalent 
number of boats stored in a marina, because boats on swing moorings are more 
dispersed, allowing visibility between and around vessels. On the other hand vessels 
stored in marinas can appear as a single visual element forming a visual extension of the 
adjoining land-based development 

• Marinas which contain a higher proportion of powerboats than swing moorings facilities 
can create greater visual bulk than yachts of similar length because the greater height to 
length ratio of powerboat hull and cabin compared to yachts 

• Marinas have a greater potential to block harbour views from adjoining foreshore public 
open space when compared to the equivalent number of boats stored on swing moorings 

• Marinas located in narrow bays and inlets have a higher potential to block views from 
open space and residences located at the head of the bay or inlet 

• The potential visual impact of marinas is significantly less when viewed from adjoining 
waterway or opposite shoreline, if the facilities are viewed against a background of large 
scale commercial, industrial or residential development or slopes and ridges with high 
elevation 

• The potential visual impact of marinas is significantly higher if viewed against un-
vegetated flat low-lying land because a substantial portion of the moored boats will be 
viewed against the skyline 

• The potential visual impact on adjoining public open spaces and residential areas 
resulting from moored or berthed boats is strongly influenced by the relative size of the 
boat and distance from the viewer. For example a large power boat moored close to the 
shoreline will have a significantly higher visual impact than if it was moored on the 
waterway side of the marina 

• The degree of contrast between marina facilities, buildings and their background is the 
primary factor influencing the level of visual impact. The potential visual impact of such 
buildings is significantly reduced if the level of contrast in colour, texture, line and form 
between  the building and background is minimised 

• The potential visual impact of marinas is reduced by the retention of view corridors from 
foreshore public open space to open water and from waterways back to sections of 
shoreline 

• The potential visual impact of marinas on adjoining residential development is strongly 
influenced by the degree of landform elevation with significantly less visual impact on 
elevated residences that have views over the top of marinas compared to residences 
located at elevations similar to the foreshore that have views blocked by boats and marina 
structures 

• Atmospheric factors such as rain, mist, fog and shadow all tend to reduce the visibility of 
stored boats 

 
Part D1.4 of appendix D under Refining your proposal prior to lodgement states that: 
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If the proposal generates a high level of impact for any view situation, steps should be 
undertaken to address these impacts prior to lodgement with the consent authority. 
Refinement may be undertaken by identifying measures to mitigate potential negative impacts, 
which may include: 

 
• amending the proposed layout to maintain important views that have been identified in the 

site analysis process; 
•  modifying the form and visual mass of proposed structures; 
•  placing limits on the number and/or size of boats that may use the facility; 
•  selecting colours for buildings and structures that minimise the degree of visual contrast 

with adjoining development or landscape; 
•  selecting materials with texture and reflectivity that minimise the degree of visual 

contrast with adjoining development or landscape; or 
• using tree and shrub planting development as well as other landscape treatments to 

screen undesirable views. 
  
Jagot J. in Milne v Minister for Planning & Anor [No.2] [2007] NSWLEC 66 (the Chinderah 
decision) commented on the use of the DCP matrix by the respondent regarding a marina proposal 
for Chinderah Bay as follows: 
 

78 The Sydney Harbour Foreshores and Waterways DCP does not apply to the proposal (as 
Mr Lonergan acknowledged). The DCP appendix is a guideline only and states that visual 
impacts will arise from a complex combination of circumstances unique to each proposal. It 
seems to me that Mr Lonergan’s use of this method involved a subjective assessment clothed 
in the ostensible objectivity of a series of numbers, culminating in a conclusion also in the 
form of a number to three decimal places. The notion that the expanded marina will have a 
visual impact represented by the number 1.675 seems to me to bear no meaningful 
relationship to the context set by the planning instruments and policies, the available 
information about the significance of the view or the observable attributes of the view.  

 
The planning situation regarding Chinderah Bay as compared to Rose Bay is different particularly 
as the DCP and therefore the matrix were formulated to apply to the specific visual assessment of 
marina developments in Sydney Harbour which includes Rose Bay. Therefore, in relation to the 
Rose Bay & Point Piper marinas proposal the visual assessment procedure contained in appendix D 
of the DCP is a relevant matter for consideration.  
 
However, the matrix to appendix D is a guide and specific characteristics of the locality and the 
proposal also need to be factored into the assessing the visual impacts. These are contained in cls. 
4.2 and 4.7 of the SHDCP.  
 
17.1.3 Applicant’s visual impact assessments 
 
Dr Lamb’s report uses 15 viewing locations along New South Head Road (and intersecting roads), 
Wunulla Road and Lyne Park. The scoring system used in Dr Lamb’s report differs from that 
indicated in the DCP in that it uses symbols rather than numbers. Interpolating the results of Dr 
Lamb’s report in relation to the 15 viewing locations, 3 of the locations fall into the category of 
high visual impact. These are locations in Rose Bay Park & Beach. In relation to another 2 
locations, from the promenade, the ratings for the period of view factor are given as low (i.e. 
glimpse e.g. moving car, bus or bike) whereas based on the criteria in appendix D a more 
appropriate rating would be medium (i.e. few minutes up to half day e.g. walking along foreshore, 
recreation in adjoining open space, boating on adjoining waterway). Similarly the view distance 
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factor for one of those locations is given as low (i.e. land areas or waterway (>1000m)) whereas it 
should be high (i.e. adjoining shoreline or waterway (<100m)). This would change the overall 
assessment of the visual impacts from those locations from medium to high.   
 
The following photographs are taken from Dr Lamb’s report which was submitted with the EIS. 
The first photo shows the existing view from the promenade to the east of the Rose Bay marina. 
The second photo is a montage from the same viewing location with the proposed marina berths 
superimposed (the same photo and montage appear in Scenic Spectrums report). 
 

 
 
 
 

 
 
Based on the DCP matrix Dr Lamb’s report states that the overall level of visual impact of the 
proposal is moderate (part 2.6, p.26).  
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The applicant submitted a report from another consultant, Scenic Spectrums Pty Ltd, Visual effects 
assessment of the proposed Rose Bay and Point Piper marinas, dated April 2007 (Scenic Spectrums 
report). This report was received on 16 May 2007 and did not form part of the EIS. It also includes 
a visual assessment based on appendix D of the DCP and a matrix. It uses 14 viewing locations and 
rates the visual impact of 2 locations, being from the promenade to the east of Rose Bay marina, as 
high. It also makes a comparison between the impacts of the existing and proposed marinas.  
 
[Note: The Scenic Spectrums report supplements the assessment under appendix D of the DCP with 
a further assessment using their visual evaluation method (SS-VEM™) which is stated as being a 
refinement of the previous Victorian Visual Management System (VMS) developed by the 
Victorian State Government and the US Forest Service Visual Management System (1972). The 
ideology and methodology are explained in some detail in the report. It is less objectively based 
than the appendix D process and involves elements of professional subjectivity.] 
 
Part 7.1 of the Scenic Spectrums report, Assessment using the DCP visual impact assessment 
matrix, states: 
 

The DCP assessment shows proposed marinas would have very little effect on the level of 
existing visual impacts given the overall mean rating for 14 scenes of 28.2, just under the 
midpoint rating of 28.5). Even with the slightly increased visual impact rating for the 
proposed development, the DCP assessment also shows that the increase only occurs when 
viewed from 3 of the 14 scenes: (p.90) 

 
It is apparent that appendix D of the DCP is designed to assess visual impacts on a particular 
location notwithstanding that it could be interpreted as being somewhat ambiguous. However, both 
Dr Lamb and Scenic Spectrums rely on averaging the results of multiple viewing locations. 
  
Both Dr Lamb’s and the Scenic Spectrums reports discuss the different visual perception of marina 
berths as compared to swing mooring. Dr Lamb’s report states: 
 

It may be argued that the marina would have higher visual impacts than swing moorings, in 
that the density of boats causes view obstructions and that the fixed nature of it is less scenic 
compared to the movement of boats that is characteristic of swing moored vessels. At the 
same time, the extent of increase in open water that would be created is a scenic advantage in 
views both from water and land. While there may be preferences among people in favour or 
against either form of boat accommodation, there is as far as we are aware no definitive 
evidence of a preference across the community against marinas generally. On the contrary, 
the evidence from art history, visual arts and literature is that in western cultures boats of all 
kinds accommodated in various ways are considered to be scenic items by many in the 
population. Open water and the potential to perceive the distant Harbour and foreshore add 
to the scenic quality of the setting are also considered to be a benefit of the proposals. 
 
As a result of there being both benefits and costs, I have neither up nor down weighted impact 
significance on this criterion.    

 
The Scenic Spectrums report states: 
 

9.  the differences between the scenic effect of recreational boats on swing moorings and 
those berthed in marinas are difficult to know due to the lack of research information, 
however, it would appear likely that both could have a low to moderately positive effect up 
to a certain density or overall size – unfortunately, there is simply not enough research 
data to know where the threshold or breaking point occurs between boat density and 
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marina sizes that have a positive effect on perceived scenic quality and those that have a 
negative effect on scenic quality. The size of any marina structure should be viewed in its 
context, i.e. the size of the bay in which it is located;  

 
A second report was received from Dr Lamb on 12/11/07 titled A narrative on the visual effects and 
impacts on the public domain locations adjacent to the marinas, November 2007. This report 
includes: 
 

• Its purpose, stated as to further clarify the findings of the of the assessment of visual 
effects and visual impacts 

• Details of the dimensions of the marinas relative to the length of the bay, distances from 
shore, number and type of boat storage facilities and other numeric information 

• Discussion of viewing heights from the promenade in relation to the average height of 
boats of the length which can be accommodated in the proposed marina and to water 
levels. Comparisons are made with the visual impact a marina at the Spit (Middle 
Harbour) 

• Additional assessment of visual impacts from the promenade in the vicinity of Cranbrook 
Road and O’Sullivan Road. In relation to the view from Cranbrook Road the report states: 

There would be moderate change in the visual character and view composition and not 
a significant change to the overall scenic quality of the views. 
 

In relation to the view in the vicinity of O’Sullivan Road the report states: 
The view context has a high physical absorption capacity for maritime elements and the 
proposed developments would not be prominently visible. There would not be any 
significant change in the overall visual character, scenic quality and the view 
composition 
 

• Additional assessment of visual impacts from Rose Bay Park and beach 
• A representation of visual effects on existing views prepared by the applicant  

 
There are a number of photographs and montages with the report, most of which accompanied 
earlier reports submitted on behalf of the applicant. In addition there is a series of photographs 
marked up with viewing lines of prominent features from the promenade, Rose Bay Park and beach 
and Lyne Park.  
 
By way of comment: 
 

• Viewing height statements are not conclusive and do not relate the height of boats at sea 
level to a viewer standing on the promenade. Also, the stated height of the promenade 
above sea level (stated as 3.7m but would appear to be about 2.6m) and the viewing height 
above the footpath (stated as 1.7m but should be closer to 1.5m) need further explanation.  

• The Spit marina is locality is significantly different to Rose Bay. The comparison between 
boat sizes needs some verification.  

 
 
17.1.4 Commentary on the applicant’s visual impact assessments 
 
Council commissioned Architectus Sydney Pty Ltd to review the applicant’s visual impact 
assessments. This was due to the importance of the visual impact on the outcome of the DA and the 
differing opinions, both professional and otherwise, which have been expressed on this issue. 
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Architectus prepared a review, Commentary on visual impact assessments, November 2007 (see 
annexure 29). The review recognises the preparation timing constraints and that it is not a fully 
comprehensive review of visual impact assessment methodology. Rather, it provides commentary 
on specific visual impacts, the visual significance of the place and the validity of the proposed 
mitigation measures. 
 
The review references the SHREP and SHDCP and their relevance to the development assessment 
process. The review critiques the reports prepared by Richard Lamb and Associates and the report 
by Scenic Spectrums.   
 
In relation to Richard Lamb’s 2006 report the review: 
 

• is critical of the document’s clarity 
• questions the choice of viewing locations 
• identifies conflicts between conclusions reached by the consultant regarding the 

assessment of visual fit in the context of the landscape character type identified by the 
SHDCP  

• points out that the specific visual impacts do not acknowledge that lower slopes and 
shorelines would be obscured 

• in relation to mitigating the adverse visual impacts of the proposal, the views from Rose 
Bay beach are of an enclosed area of water which reduces the stated benefits of the 
proposed view corridor. However, the promenade is a more open viewing location which 
gives a sense of the openness of the bay.     

 
In relation to Richard Lamb’s 2007 narrative of visual effects and impacts the review: 
 

• refers to the acknowledgment that views of the Harbour including distant waters, Shark 
Island and headlands would be blocked whereas the proposed view corridor makes little 
appreciable difference to an area (Rose Bay beach) where these views are already blocked 

 
In relation to the Scenic Spectrums report the review: 
 

• states it is inappropriate to consider all view points collectively 
• states that the development has not been designed to take account of views identified in 

the SHREP from the foreshore 
• the comments on choice of viewing locations regarding Richard Lamb’s report equally 

apply 
• the means of mitigating the adverse impacts of the hardstand are inappropriate and the 

design, colour and materials need to compliment the location and adjacent buildings 
• comments that views to Shark Island will not be obscured are unsubstantiated. Other 

views referred to as being improved already exist and the view corridor will not  make any 
appreciable difference 

• states that the suggestion that the reduction in boat numbers and replacement of swing 
moorings with marina berths are sufficient mitigation measures for the adverse impacts on 
views to and from the promenade are not supported 

• reiterates comments on the Richard Lamb report concerning the proposed view corridor   
 
The Architectus review provides a commentary which includes: 
 

• the configuration of the Rose Bay marina is such that it appears at its most bulky when 
viewed from the promenade  
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• comparisons with the Rose Bay Afloat proposal which was the subject of an unsuccessful 
court appeal against the refusal of a DA. The judgement in that case discussed the non-
conformity with visual impact provisions which are similar to those under the SHREP and 
SHDCP and which formed the basis for the reason to reject that appeal. 

• statements that the proposal does not satisfy matters required to be taken into 
consideration under the SHREP and SHDCP in relation to visual impacts    

 
The Architectus review concludes as follows: 
 

If the proposed development at Rose Bay and Point Piper Marinas is to 
succeed in protecting and enhancing the unique visual qualities of Sydney 
Harbour and minimising adverse impacts on the most significant views 
and on heritage items, it should be relocated westwards and redesigned 
to allow views through the marina arms to Rose Bay so that viewers can 
continue to appreciate the open nature of Rose Bay which is the most 
significant view from the most highly used public place in the immediate 
vicinity – Rose Bay promenade. 

 
17.1.5 Urban Design Planner’s referral responses 
 
Council’s Urban Design Planner, Tom Jones, provided a referral response dated 15/11/07 (refer 
annexure 9).  
 
The referral response includes an assessment of the visual impacts from a number of viewing 
locations using the matrix in appendix D of the SHDCP. It then makes a comparison between the 
assessment made by the applicant’s consultants. Three of the 5 viewing locations are assessed as 
having a high visual impact. These are from Rose Bay beach, New South Head Road to the east of 
the Rose Bay marina and from Wunulla Road. 
 
The recommendation is that the proposal be refused for the following reasons: 
 

1. The bulk of the vessels accommodated by the proposed extension of Point Piper and 
Rose Bay Marinas is such that the character of the bay will be changed. The 
predominantly open nature of the bay with small boats on swing moorings will be 
changed by the consolidated bulk of the extended area of fixed berths. The SHREP 
allows marina development only if it results in a visual outcome that harmonises with 
the planned character of the locality. The proposal is not considered to harmonise 
with the character of the locality.   

 
2. Views of the bay will be negatively impacted on during the day and at night. Views 

will be blocked and a light source created at night. These visual impacts conflict with 
the requirements of the strategic documents that require the scenic quality of the bay 
be protected. In particular the final objective of zone W5: in the SHREP: 

 
(g) to ensure that the scale and size of development are appropriate to the locality, 

and protect and improve the natural assets and natural and cultural scenic 
quality of the surrounding area, particularly when viewed from waters in this 
zone or from areas of public access. 

 
 is not achieved.  
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17.1.6 Other relevant factors 
 
Notwithstanding the comments of the applicant’s consultants and having particular regard to the 
contents of the SHDCP it is considered that boats stored on a marina are likely to have greater 
visual impact than boats stored on swing moorings. However, there are circumstances which can 
mitigate impacts. Using information from appendix D of the SHDCP the relevant circumstances in 
relation to this proposal are: 
 

• the number and type of boats 
• the nature of the bay 
• the backdrop as viewed from the water 
• the topography of the surrounding land 
• the relationship between the size of boats and their distance from the viewer and view 

corridors 
 
The number and type of boats 
 
The proposal will reduce overall boat numbers by 65 with all of the existing 172 swing moorings 
(72 at Rose Bay and 100 at Point Piper) being removed and the number of marina berths being 
increased from 52 (29 at Rose Bay and 23 at Point Piper) to 159 (124 at Rose Bay and 35 at Point 
Piper). 
 
At Rose Bay marina the total number of berths will increase by 23 with the number of marina berths 
increasing by 95. At Point Piper the total number of berths will be reduced by 88 with the number 
of marina berths increasing by 12.  
 
Regarding boat type, all proposed berths are designed to accommodate power boats while the 
design of 87 berths at Rose Bay will also be suitable to accommodate yachts. The actual mix of 
power boats to yachts will primarily be subject to demand. The EIS states: 
 

It (provision of restricted berths) also reflects the fact that the expected demand for berths will 
be predominantly for power boats rather than yachts. (p.34) 
 
It is apparent from the assessment that the demand for marina berths will be predominantly 
for power boats, confirming the view expressed in the Boat Storage Policy for Sydney 
Harbour. (p.35)  

 
Demand is likely to dictate that the majority of berths designed to accommodate both power boats 
or yachts will be occupied by power boats. 
  
The nature of Rose Bay 
 
Rose Bay is not a narrow bay in the context of Sydney Harbour.  
 
The backdrop as viewed from the water 
 
The visual backdrop as viewed from the waterway is varied. Looking back toward the promenade 
the skyline is more prominent due to the lower-lying nature of the land. When viewed from the east 
and west the steeper land forms of Point Piper and Vaucluse respectively are more pronounced, e.g. 
from the east Point Piper marina is viewed against the visual backdrop of Point Piper which is 
characterised by dwellings stepping down a sloping hillside.   
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The relationship between the size of boats and their distance from the viewer and view corridors 
 
The following table shows the comparison between existing boat length and proposed boat length at 
Rose Bay marina: 
 

Boat length comparison – Rose Bay marina 
 

Boat length Existing number of boats Proposed number of boats 
 

< 10 m nil 10 
10-15 m 72 39 
15-20 m 21 63 

20 m 8 Nil 
25-30 m nil 8 
30-37 m nil 4 

Total 101 124 
(source: EIS table 3, JBA November 2006; Christopher Hallam & Assoc, Traffic & parking assessment September 2000 (p.14) 
 
The Rose Bay marina arms will be parallel to the promenade. This means the berthing pens and 
therefore the boats will be at right angles to the promenade. Arm A (the inner arm) will contain 
berthing pens for 10 & 15m long boats at a distance of 65m (approx.) from the sea wall and 
extending 190m (approx.) to the east of the existing marina building. Arm B (the middle arm) will 
contain berthing pens for 20m long boats at a distance of 130m (approx.) from the sea wall and 
extending 220m (approx.) to the east of the existing marina building. Arm C (the outer arm) will 
contain berthing pens for 20, 30 & 37m long boats at a distance of 204m (approx.) from the sea wall 
and extending 240m (approx.) to the east of the existing marina. 
 
By comparison, the existing marina at Rose Bay contains berthing pens at both right angles and 
parallel to the promenade at a distance of 60m (approx.) from the sea wall and extending 34m 
(approx.) to the east of the existing marina building.  
 
17.1.6 Corridor between the marinas 
 
Existing swing moorings are to be removed from the area between the marinas to the north of Rose 
Bay Park. The applicant maintains that this will create a view corridor from the Park in a 
north/north easterly direction. Dr Lamb’s report includes the following statements regarding this 
corridor: 
 

The proposal is for the removal of the existing fixed marina structures beyond the existing 
shore facilities, which are not proposed for any change, with the arms  having a gradual 
splay toward the east to provide for a greater cone of clear water view from the beach 
adjacent to Rose Bay Park, which is located in the south west corner of the bay. (p.5) 
 
The strict and denser organisation of boats in the marina compared to swing moorings would 
be a notable change,  as would be the expansion of open water in the foreground and middle 
distance of views, particularly when viewed from Rose Bay Park and the adjacent beach area. 
The foreground would contain no boats and the horizontal extent of open water leading to the 
north east would be increased from the present 30m which is barely discernible to 
approximately 90m and would be cleared of any swing moored boats. This is a significant net 
benefit to the public domain. 
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As a scenic management consideration, I would caution against the future placement of new 
swing moorings in this area, since this would be contrary to the benefits outlined above and 
not be in the public interest. (pp.10-11) 
 

The Scenic Spectrums report includes the following statements: 
 

A key feature of the proposed layout is an approximate 95m gap of open water that would be 
created between the proposed Point Piper Marina and the proposed Rose Bay Marina. This 
gap is currently obstructed by commercial swing moorings. This area of open water has been 
purposely designed and proposed to provide a zone of open water not used by larger sailing 
and cruise vessels that would be made available to smaller recreational craft such as kayaks. 
(p.iv) 
 
The proposed marinas offer some very positive visual benefits as a result of the more tightly 
clustered method of boat storage and the reduction of boat numbers visible from land and 
water, the opening up of a viewing corridor northeast of Rose Bay Beach that would be 95m 
wide and approximately 2 ha in area; (p.98) 
 

However, the benefits of removing the swing moorings will be mitigated due to: 
 

• Although the proposal is for no boats to be stored in the area between the marinas the 
water space will be used for activities related to the marinas including: 

- Access to the refuelling facilities at both marinas by marina patrons and the general 
boating public – 3 fuelling points are proposed, 2 along the north western side of the main 
arm of the Rose Bay marina and 1 at the end of arm A (the inner arm) of the Point Piper 
marina 

- Access to 3 sewer pump out facilities (same location as the refuelling facilities) by both 
marina patrons and the general public (berths which can accommodate boats over 20m 
long, which comprises 21 berths, will have individual pump out connection points) 

- Casual berthing comprising an area 120m long on the north western side of the main arm 
of the Rose Bay marina   

- Access to 19 marina berths at Point Piper marina – 1 on arm A, 16 on the south western 
side of arm B and 2 at the end of arm B 

- Boats accessing the slipway holding area at Point Piper marina comprising an area 130m 
in length along the north eastern and south western sides of arm A 

- Boats accessing the slipway at Point Piper marina  
- 3 tender boat berths on the south eastern side of the main arm of the Point Piper marina 

between arms A and B 
• The terms of the land owner’s consent granted by NSW Maritime provide: 

 
3. While there is no immediate intention to place swing moorings between the two 

Marinas, NSW Maritime as a matter of course reserves its right as the navigation 
authority to continue to manage this water space. Accordingly, NSW Maritime is unable 
to guarantee that the water space will remain a no anchoring or no mooring area as 
proposed. 

 
Condition 10 of NSW Maritime’s land owner’s consent provides: 
 

10.    The management of the water space between the Point Piper and Rose Bay Marinas by        
NSW Maritime shall not be restricted by the proposed marinas. 
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Accordingly there is no guarantee that the area between the two marinas will remain free of 
moorings. Moorings are controlled by license and do not require development consent. The granting 
of a consent conditional that no moorings be allowed in the area between the two marinas would not 
prevent mooring licenses being issued and moorings being installed in that area. Based on the terms 
of NSW Maritime’s land owner’s consent there is a very real possibility that mooring could be 
installed at some future time in the area between the marinas. If that was to occur the benefits 
referred to by Dr Lamb and Scenic Spectrums in having a corridor without boat storage in front of 
Rose Bay Park would be reduced. The actual extent of impact is not known as it would depend on 
factors such as the location and number of moorings.   
 
Documents submitted by the applicant on 27/9/07 include a letter from Addenbooke Pty Limited, 
exclusion zone of possible future swing moorings between Rose Bay and Point Piper marinas. 
The letter states: 
 

…… the applicant has approached NSW Maritime and proposed a solution to ensure that the 
area of water between the marinas that is suitable for swing moorings becomes a swing 
mooring exclusion area in order to maintain this area as open water. 
 

The letter is accompanied by a plan which shows the location of swing moorings in the area 
between the 2 marinas based on navigation fairways required by NSW Maritime standards. It shows 
a triangular area of approximately 3,800m² occupied by 7 swing moorings. 
 
The letter confirms concerns about the weight the applicant’s visual assessment consultants have 
placed on the removal of existing swing moorings from the area in front of Rose Bay Park between 
the 2 marinas. 
 
A letter dated 19/10/07 was received from NSW Maritime which states: 
 

NSW Maritime has been approached by Addenbrooke Pty Limited, …… 
 
…… in granting land owner’s consent to allow the development application to be lodged, 
NSW Maritime imposed a condition that “the management of water space between the Point 
Piper and Rose Bay Marinas by NSW Maritime shall not be restricted by the proposed 
marinas.” 
 
NSW Maritime’s intention is that the water space between the two proposed marinas be 
reserved for unobstructed navigation, that is, it will be free of swing moorings or other built 
structures. The water space will remain under NSW Maritime’s management as a public 
resource for shared use by all water users. 

 
NSW Maritime’s letter suggests it has changed its attitude to moorings within the corridor between 
the marinas as a result of approaches by the applicant. Consequently it would seem that NSW 
Maritime has adopted a more restrictive approach to the use of the area. Although the letter stops 
short of changing the terms of the land owner’s consent it could be regarded as giving some 
comfort, for now, of mooring restrictions in that area. However, no control can be exercised over 
the issuing of swing mooring licenses by NSW Maritime through the DA process. Accordingly, the 
visual assessment should not disregard the probability of swing moorings being allowed in the 
corridor at some future stage. 
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17.1.7 Planned character of the locality 
 
The objectives for the W5 - Water recreation zone (cl.17(2) SHREP) and 4.7 - Marinas 
(Commercial and Private), visual impact, of SHDCP both make reference, in part, to the planned 
character of the locality. The planned character of the locality is not referred to in either of those 
plans.  
 
The zoning table under cl.18 of the SHREP permits a range of development types in the W5 zoning 
including commercial marinas as proposed by this DA. The definition of a commercial marina 
under SHREP includes (e) any associated single mooring. Commercial marinas in Rose Bay west 
are therefore considered to be part of the planned character of the waterway whether they are in the 
form of marina berths or swing moorings.  
 
As discussed in part 12.4.3 of this report, the Rose Bay West Framework Plan¸ canvasses future 
opportunities relating to Rose Bay and is also relevant in assessing the planned character of the 
waterway. 
 
The locality also includes the adjoining land area. Council’s Residential development control plan 
2003 (RDCP) includes desired future character objectives and performance criteria for the adjoining 
land area. These are contained in the part 4, precinct controls, for the Point Piper (4.5) and Bellevue 
Hill North (4.7) precincts. Point Piper precinct includes Wunulla Road and the Bellevue Hill North 
Precinct includes the promenade section of New South Head Road.   
 
The Point Piper precinct desired future character objectives include: 
 

O 4.5.7 To protect important views from the public spaces of the precinct to the harbour and to 
the surrounding districts; 

 
The following map shows the Point Piper precinct and in particular significant views and significant 
vistas (RDCP figure 4.5.1). 
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The Bellevue Hill North precinct desired future character objectives include: 
 

O 4.5.7 To protect important views from the public spaces of the precinct to the harbour, the 
city skyline and to the surrounding districts; 

 

The following map shows the Bellevue Hill north precinct and in particular significant views 
and significant vistas (RDCP figure 4.7.1). 

 

The RDCP identifies significant vistas from New South Head Road and the promenade in a 
northerly direction from the intersections of Rose Bay Avenue, Cranbrook Road, Beresford Road 
and Salisbury Road (highlighted on the Bellevue Hill north map). The identification of these 
locations is considered relevant in assessing the impact on the planned character of the locality. 
 
17.1.8  Comment 
 
The proposal will increase the number and size of boats stored in Rose Bay to the east of the Rose 
Bay marina building compared to the existing situation. Also, boat storage will change from mostly 
swing moorings to marina berths. It is also from this location that the area to be occupied by the 
marinas is most prominent when viewed from public spaces.  
 
Conversely, boat storage numbers at Point Piper will reduce. Point Piper, because of its backdrop of 
houses on a sloping hillside, the existing Royal Motor Yacht Club and private jetties, has a greater 
capacity to absorb, or minimise the adverse impacts of, the appearance of boat storage.    
 
The section of the Rose Bay foreshore from the Rose Bay marina building east to Lyne Park is 
unique to Sydney Harbour. Nowhere else does a major public thoroughfare, being New South Head 
Road, so closely connect physically and visually to the waters of Sydney Harbour. The promenade 
affords over 700m of uninterrupted visual access to the waterway.  For most of that length the view 
includes: 

• Shark Island  
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• Rose Bay and Vaucluse around to Neilson Park from the ridgeline to the shoreline 
• the main Harbour channel  
• more distant views of the northern Harbour foreshore and Manly.  

 
The views of these landmarks through the existing swing moorings allow their features to be clearly 
distinguished. The view also includes the Point Piper ridgeline however by contrast the intervening 
existing marinas and the Royal Motor Yacht Club marina obscure most of the shoreline.  
 
The eastward extension of the Rose Bay marina will obstruct northerly views from the promenade. 
Sections of the Point Piper shoreline visible to the north west will be obscured. However, the 
backdrop of the Point Piper hillside, the RMYC marina and private jetties will largely absorb the 
visual impact of the proposed marina. Shark Island, which is to the north of the promenade and 
which is discernible as a distinct island beyond the line of the existing marina berths, will be 
obscured. From the promenade the Vaucluse hillside to the north east is visible from the ridgeline to 
the shoreline. From the worst affected viewing location at the western end of the promenade this 
shoreline will be obscured from Steele Point to Lyne Park. This hillside is well vegetated 
particularly toward Steel Point, i.e. Neilson Park/Sydney Harbour National Park, and has less 
capacity to absorb the visibility of the marina as compared to Point Piper. 
 
The promenade provides a pedestrian connection between the 2 principle public recreation areas of 
Rose Bay, being Lyne Park to the east and Rose Bay Park to the west. Apart from the volume of 
motor vehicles which use New South Head Road the promenade is used for pedestrian purposes 
such as leisure activities, exercise, accessing the waterway, fishing, commuting and access to the 
marina and its associated facilities including the restaurant and café.   
 
Dr Lamb’s report identifies key viewing locations on roads, residential areas, recreational areas and 
the waterways (part 2.2). In relation to the New South Head Road promenade his report states: 
 

The proposed marina would prevent view access northward up the bay and toward the wider 
Harbour beyond in some locations. However these views are dynamic and are experienced by 
people who are moving on the Promenade and using adjacent streets and are not from fixed 
locations. While there would inevitably be some locations close to the Rose Bay Marina from 
which the view would be less extensive than is presently the case, a moving viewer quickly 
reaches areas both to the west and east of the site where more expansive views, including a 
less cluttered foreground, are present (Photographic Plate 8). In general, the location of the 
larger vessels in the northern arm of the marina is such that there would be minimal views of 
these from the Promenade.   

 
Part 9.0 Scenic Spectrums report, Key findings and discussion (p.98), includes the following point 
in relation to the impact on the promenade area: 
 

• For the more critical viewpoints (as described in the points above) on the Promenade, 
New South Head Road and footpaths on its south side used by local residents and visitors, 
a constantly changing view would be experienced as they walk along the Promenade and 
opposite footpath and drive along the road. Over a much shorter distance of 
approximately. (sic) Perceptions of different viewers are likely to vary regarding how they 
consider the visual effect of the proposed marinas on landscape character and scenic 
quality; 

 
Applying the appendix D matrix, the view exposure period from the promenade to the east of the 
Rose Bay marina is rated medium which takes account of viewer movement from this location. The 
matrix therefore appropriately factors the above comments of Dr Lamb and Scenic Spectrum into 
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the visual assessment. Considering the provisions of D1.4, Refining your proposal prior to 
lodgement, referred to earlier, the overall rating of the visual impact from the promenade viewing 
location should have resulted in some of the mitigation measures, as referred to earlier, being 
incorporated into the design.  
 
The Rose Bay West Framework Plan has been discussed earlier. In part it provides that vessels 
stored in Rose Bay should not exceed 15-18m having regard to view implications as well as 
navigation reasons. The proposed marinas are designed to accommodate vessels up to 37m with the 
majority (97 of the 169) of berths capable of accommodating vessels 20m and over. 
 
Item 24 of Council’s Development Control Guidelines for the Provision of Foreshore Open Space 
and Access relates to the promotion of existing views and creation of new ones in order to 
compliment physical with visual access to the Harbour, as discussed earlier (refer to part 15.4.1) of 
this report). The proposal will adversely impact on existing views of the Harbour from prominent 
locations particularly New South Head Road and the promenade. 
 
The Land & Environment Court judgement in Tenacity v Warringah Council [2004] NSWLEC 104 
establishes planning principles for assessment of view sharing. The Council has adopted a 
procedure based on these planning principles where proposed development will result in a loss of 
views from adjoining or nearby properties and public places.  
 
While most of the procedure’s focus is on views from adjoining or nearby properties step 1 in 
particular provides general guidance on what may be the value of a view. It states: 
 

"26 The first step is the assessment of views to be affected. Water views are valued more 
highly than land views. Iconic views (e.g. of the Opera House, the Harbour Bridge or North 
Head) are valued more highly than views without icons. Whole views are valued more highly 
than partial views, e.g. a water view in which the interface between land and water is visible 
is more valuable than one in which it is obscured."  
 

In this situation views of Shark Island, which is a heritage listed landmark, will be lost from 
sections of New South Head Road and the promenade to the east of the Rose Bay marina. Also 
water views and the interface between land and water will be affected. The principles established in 
the Tenacity judgement support an approach that respects highly valued views.   
 
The comments of the Foreshores and Waterways Planning and Development Advisory Committee 
include the following in relation to visual impacts: 
 

1. The Committee recognises that marina development is appropriate in this part of Rose 
Bay and the proposed marina development will result in a number of benefits. A number 
of key issues are outstanding and should be addressed prior to any decision to grant 
consent. These are: 

 
a) Visual impact of boat storage of Rose Bay Marina from the public foreshore and 

in particular the foreshore promenade and New South Head Road. The impact on 
public views are considered to be critical factors in any visual impact analysis; 

b) The visual impact analysis required to be prepared under the Development 
Control Plan for Sydney Harbour Foreshores and Waterways showing appropriate 
regard for important public views from the promenade and New South Head Road 
which in some locations is considered to be high. There is also no suggestion in 
the DCP that an appropriate outcome of a view analysis is an averaging of the 
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score of views from different locations as carried out in the EIS’s visual impact 
assessment. Rather, an assessment is required of individual viewing location and 
appropriate important views (section 4.7 of the DCP); 

  
The Advisory Committee’s comments support the criticism of the visual impact assessments 
undertaken by the applicant’s consultants. Averaging the scores of the viewing locations to give a 
mean or median overall result, as calculated by Dr Lamb and Scenic Spectrums, is at odds with the 
approach which appendix D advocates. The method adopted by Dr Lamb and Scenic Spectrums 
will produce varying results depending on the viewing locations tested. Each viewing location 
needs to be assessed separately for the use of appendix D to be effective. The Advisory 
Committee’s comments also support that the impacts from the promenade and New South Head 
Road are high when assessed under appendix D of the SHDCP.  
 
Views from surrounding private properties are not considered to be unreasonably impacted by the 
proposal. The properties to the west, generally along Wunulla Road and the hillside of Point Piper, 
are sufficiently elevated in relation to the waterway to maintain views over the development 
including boats of the size which are capable of being berthed in the marina. On the southern side of 
New South Head Road, opposite the promenade, the ground is less elevated. However, the buildings 
are generally multi storied and the above ground floor dwellings will maintain views of the 
waterway over the proposed marinas. The views from ground level dwellings are presently 
obstructed by existing trees on the promenade, the solid promenade balustrade and the existing 
marina building. 
   
Views of Rose Bay from more distant public and private land will be changed by the different form 
of boat storage, i.e. marina berths as opposed to swing moorings, but the impacts will not be 
unreasonable.  
 
The visual impacts of the Point Piper marina are considered to be acceptable. Currently the Royal 
Motor Yacht Club Marina dominates the outlook from Rose Bay Park towards Point Piper. The 
visual appearance of boats berthed at the proposed Point Piper marina will be largely absorbed by 
the backdrop of the Royal Motor Yacht Club Marina and the hillside of Point Piper. 
 
17.1.9 Marina lighting 
 
Proposed permanent lighting consists of low intensity lighting on pedestals which are approx. 900m 
high. The pedestals are located on walkways and marina arms. The purpose of the lighting is to 
provide safe access. Public access will be provided to the main marina walkways from 7am to 6pm 
during daylight saving and 7am to 5pm during non-daylight saving 7 day a week. Marina berth 
holders would have 24 hour access 7 days a week. 
 
The EIS does not comment on boat lights. Considering the size of boats there is the potential for 
lighting associated with private functions while boats are berthed to impact on the appearance of the 
waterway at night. Boat lights are also likely to assist with night time navigation. If consent is 
granted a condition that restricts the use of intense lighting on boats should be recommended. 
  
17.1.10 Conclusion 
 
In the context of this report’s recommendation to refuse consent to this proposal the assessment of 
visual impacts is pivotal. The assessment of visual impacts is based on the provisions of the SHREP 
and SHDCP, in particular part 4.7 and appendix D. These are contemporary planning controls 
recently introduced by the Department of Planning, through the Part 3 processes of the EPA Act, to 
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govern marina development. They reflect the State Government’s vision for development and use of 
the waterways of Sydney Harbour. 
 
This is probably the first major test of these provisions in the assessment of a DA for a large scale 
new marina development. Justice Jagot’s criticism in the paragraph 78 of the Chinderah decision is 
directed at the manner in which the applicant’s consultant in that case used appendix D rather than 
at the control itself, i.e. It seems to me Mr Lonergan’s use of this method involved a subjective 
assessment clothed in the ostensible objectivity of a series of numbers, …… The notion that the 
expanded marina will have a visual impact represented by the number 1.675 seems to me to bear no 
meaningful relationship to the context set by the planning instruments and policies, the available 
information about the significance of the view or the observable attributes of the view. (emphasis 
added)  
 
Used properly appendix D is designed to remove much of the subjectivity that can cloud a proper 
visual assessment.  
 
The applicant’s consultants in this case have selected viewing locations which have produced low 
impact mean or aggregated results in terms of visual impact using the appendix D matrix. However, 
the matrix is intended to test the impact on individual viewing locations.  
 
DCPs which cover a diverse area do not always properly account for all the unique situations which 
can arise. Therefore some flexibility in their application is appropriate in certain circumstances.  For 
example Council has, on occasion, adopted a flexible approach in applying its RDCP provisions in 
situations where they have been obviously inappropriate. Part 4.7 and appendix D of the SHDCP 
were developed by the NSW Department of Planning to specifically assess marina proposals in 
Sydney Harbour. In applying flexibility in this situation Council needs to exercise caution as it was 
not the architect of the controls and risks undermining them if the implications of allowing 
departures are not properly understood. 
 
We wrote to the Department of Planning on 13/4/07 asking if it would have the Sydney Harbour 
Design Review Panel look at this DA. The Department had previously referred a DA for a proposed 
restaurant over the water at Lyne Park to the Panel and the Panel’s comments informed the 
Council’s decision on that proposal. The Department responded on 2/5/07 in the following terms: 
 

I understand that the redevelopment of the Rose Bay and Point Piper marinas involves works 
that are predominantly below the mean high water mark and this development type is not 
generally considered by the Sydney Harbour Design Review Panel. 
 
The development is however required to be considered by the Foreshores and Waterways 
Planning and Development Advisory Committee chaired by NSW Maritime, pursuant to 
clause 2 of SREP (Sydney Harbour Catchment) 2005. The NSW Maritime committee has a 
statutory basis and is well equipped to advise you about this type of development proposal. It 
is also appropriate to not have duplications and confusion of panel or committees. 
 
The Sydney Harbour Design Review Panel provides an advisory role to the Minister of 
Planning and the Department, and does not have a statutory basis. Its role is also more 
related to buildings, rather than boating proposed. 
 
Based on the above, the Department considers that it is more appropriate the application be 
reviewed by NSW Maritime’s Foreshores and Waterways Committee.  
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The Foreshores and Waterways Planning and Development Advisory Committee is a Department of 
Planning Committee. Its comments on visual impacts, which have been discussed earlier, support 
concerns about the applicant’s assessment under the SHDCP.   
 
For the reasons outlined above the proposal is considered to have unacceptable impacts on the 
visual character of Rose Bay particularly when viewed from New South Head Road and the Rose 
Bay promenade. The visual impacts are considered to be unsatisfactory in respect of: 
 

• SHREP clauses 17(2) Zone No W5(d) & (g); 25(a)(i) & (ii), (b) & (c) and 26(a), (b) & (c). 
See part 17.1.1 of this report. 

• SHDCP parts 4.2 – general requirements & 4.7 marinas commercial & private –  visual 
impact and appendix D. See part 17.1.2 of this report. 

• Development Control Guidelines for the Provision of Foreshore Open Space and Access, 
item 24. See part 15.4.1 of this report. 

• Rose Bay West Framework Plan. See part 15.4.3 of this report. 
 
An alternative arrangement of boat storage should be considered using key reference points to 
establish an alignment for proposed marina berths that would not have unacceptable visual 
outcomes. As viewed from New South Head Road the location of marina berths within the ‘viewing 
shadow’ of existing structures would likely produce acceptable visual outcomes. For instance, 
providing marina berths to the west of a line formed from Woollahra Point, the eastern extremity of 
the Royal Motor Yacht Club marina and New South Head Road (refer to the following marked up 
photographs) would allow a north easterly extension of marina berths with significantly less visual 
impact as viewed from New South Head Road.  
 
This is the type of approach that can produce satisfactory visual outcomes in the context of SHREP 
and SHDCP and which the applicant should be encouraged to investigate.  
 

Existing  Proposed 
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17.2 Traffic and parking impacts 
 
The EIS was accompanied by: 
 

• a report by Christopher Hallam & Associates Pty Ltd, Traffic and parking assessment of 
proposed modifications to Rose Bay & Point Piper marinas, dated September 2006 – EIS 
appendix R (Hallam report) 

• a report by John Coady Consulting Pty Ltd, Proposed modification to boat storage at the 
Rose Bay and Point Piper marinas peer review of the traffic and parking report prepared 
by Christopher Hallam & Associates Pty Ltd, dated 30 October 2006 – EIS appendix S 
(Coady report) 

 
We wrote to the applicant on 11/12/06 requesting the submission of additional information which 
included: 
 

17. A parking survey to indicate the parking availability within 300 metres of the marinas in 
the peak summer period both on weekends and weekdays.  

 
The applicant responded by letter dated 22/12/06 with: 
 

• additional survey results for traffic generation in Spring 2006 prepared by Christopher 
Hallam & Associates Pty Ltd 

• a letter dated 22/12/06 from John Coady Consulting Pty Ltd with the results of additional 
parking surveys carried out in December 2006.    

 
A letter dated 7 May 2007 was received from the applicant with additional information covering a 
range of matters. The letter in part responded to issues raised in public submissions. The additional 
information included: 
 

• a supplementary report by Christopher Hallam & Associates Pty Ltd dated 1/5/07 – using 
survey data collected between September and December 2006 (Hallam supplementary 
report) 

• a letter dated 16/1/07 from John Coady Consulting Pty Ltd – it includes parking surveys 
conducted on Boxing Day  

 
An objection on behalf of a number of residents from Reid Vesely, solicitors, included a traffic and 
parking report prepared by GHD, planning consultants, Discussion paper on traffic and parking 
assessment of proposed modifications to Rose Bay and Point Piper Marinas, July 2007 (the GHD 
report). 
 
The DA was referred to the Sydney Regional Development Advisory Committee (SRDAC) who 
considered it under State Environmental Planning Policy 11 – traffic Generating developments 
(SEPP 11). 
 
The DA was also referred to the Local Traffic Committee.  
 
The Council at its meeting on 16/4/07 passed a resolution relating to the assessment and resourcing 
of the marina DA. That resolution included: 
 

2. That, in relation to the assessment of the development application for the 
redevelopment of the Rose Bay & Point Piper marinas: 
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A. the Council commission a report on the traffic and parking impacts of the 
proposed development from an independent traffic consultant,  

 
Sinclair Knight Merz (SKM) were commissioned to prepare the report following a number of fee 
proposals being considered in accordance with our Procurement Procedure. The SKM report is 
annexure 23 to this report. 
 
17.2.1 Hallam reports 
 
The Hallam report establishes car parking generation rates for marina berths and moorings. The 
rates are based on a series of surveys carried out at the existing Rose Bay & Point Piper marinas at 
various times and at other marinas on Sydney Harbour including Double Bay Marina and the Royal 
Motor Yacht Club.  
 
The Hallam supplementary report, in addition to incorporating the information contained in the 
original report, also incorporates: 
 

• data contained in the letters from John Coady Consulting Pty Ltd dated 22/12/06 and 
16/1/07 regarding on-street parking accumulation surveys, i.e. summer and Boxing Day 
surveys. 

 
The Hallam supplementary report review of surveys of boat usage and parking demand contains the 
following statements: 
 

There is a very strong trend for the parking demand per mooring to be higher than the 
parking demand per berth, with the main reason being that boats on swing moorings are used 
more than boats in berths. … There is also a trend for boats in berths to attract larger groups, 
with consequent higher parking demands. 
 
There are clearly average monthly boat usage variations that are consistent with the logical 
view that Summer is busiest, but without increases in boat usage in Spring, compared with 
Winter. 
 
The analysis of boat length found a small trend towards increasing group size and parking 
demands with increasing boat lengths, but not in a linear manner and only up to about 45-50 
foot in length. 
 

Based on the mean parking demand for Rose Bay and Point Piper marinas as contained in surveys 
carried out on Saturdays and Sundays the Hallam supplementary report establishes: 
 

• for marina berths a parking demand of 0.166 car parking spaces per berth 
• for swing moorings a parking demand of 0.244 car parking spaces per mooring 

 
The Hallam supplementary report under review of car parking implications compares the existing 
and projected summer demand for car parking as follows: 
 

Berth/Mooring Existing Projected 
Berths 52 x 0.166 = 8.6 159 x 0.200* = 31.8 

Moorings 172 x 0.224 = 38.5 - 
Total 224                  47 cars  159               32 cars 

    * a sensitivity factor of 20% is applied to account for increases in boat length, i.e. 0.166 + 20% 
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Further sensitivity tests for boats over 20m (using a car parking generation rate of 0.6 spaces per 
berth) show a demand of 40 cars, still less than the demand of the existing marinas. 
 
This section of the Hallam supplementary report concludes with: 
 

The conclusion remains that the net effect on parking of the proposal will be positive, with 
fewer cars seeking on-street parking. 
 
To ensure that the situation assessed above is followed, the Marina will have a Boat 
Management System, set out below: 
 

1. Rose Bay and Point Piper Marinas are designed to store private vessels only and 
allow for public access to marina facilities. 

2. There will be no expansion of the time share boating facilities (this method of 
ownership will be limited to the existing Leisure Club or anyone who replaces that 
individual business as the sole time share operator at the marinas.) 

3. Minor works can be conducted in marina berths as long as the outside contractors 
access the marina by water. 

4. Vessel maintenance can be conducted at the PPM work berths by marina tenants or by 
outside contractors who access the marina by water.  For all other work, vessels must 
be sent to maintenance facilities such as Noakes Shipyard which caters for vessels up 
to 37 m in length. 

5. The proposed loading zone will be used for drop off of deliveries; there are on-site 
storage areas for any such deliveries. 

6. There will be no commercial charter operations at the marina.   
 
With regard to car parking supply and demand the Hallam supplementary report includes the 
following comments: 
 

• Summer surveys conducted in 2006 by John Coady Consulting: 
- The peak parking accumulation within a 200 m walking distance of the marinas occurred 

around 2.00pm on the Sunday surveyed, when a combined parking accumulation of 64.4% 
was recorded, leaving 78 vacant parking spaces. 

- The peak parking demand recorded within a 300m walking distance of the marinas 
occurred around 4.00pm on Sunday when 65.5% of the parking spaces were occupied, 
leaving 135 vacant parking spaces. 

 
• Boxing Day 2006  
- The peak parking conditions within a 200m walking distance of both marinas occurred 

around 1.00pm, when a combined parking accumulation of 72.6% was recorded, leaving 
60 vacant parking spaces. 

- The peak parking accumulation recorded within a 300m walking distance of both marinas 
occurred around 1.00pm. when 71.1% of the parking spaces were occupied, leaving 113 
vacant parking spaces. 

 
• The proposed changes will result in a reduction of boats moored at/near Point Piper 

Marina, … The parking surveys indicated that there are more parking spaces adjacent to 
Rose Bay Marina than to Point Piper Marina, … The proposal will help reduce this 
intensification of parking demand through the relocation of berthing to an area with 
increased parking availability. 
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In relation to traffic and pedestrian generation the Hallam supplementary report concludes as 
follows:  
 

As concluded in our traffic and parking impact study of September 2006, the parking demand 
and hence traffic generation is not expected to increase, and could decrease. There would 
thus be no impacts on road capacity or delays, or on the usage of the pedestrian network. 
 
In summary, there are no changes needed to the pedestrian network, including paths and 
crossings. There are no changes needed to the road network, or any additional green time at 
traffic signals. 
 

The applicant submitted another report from Christopher Hallam & Associated on 27/9/07 Review 
of large boat operations and implications for traffic and parking 24/9/07. It is based on interviews 
with skippers and boat dealers in relation to boats 20-37m: 
 

• 5 x 20 – 27m boats 
• 7 x 25 – 30m boats 
• 2 x 30 – 37m boats 

 
A number of different sensitivity tests are applied to calculate the parking demand of big boats with 
comparisons to the parking generation of the existing facilities. All the tests conclude that the 
proposal will generated less parking demand than the existing facilities. 
 
17.2.2 GHD report 
 
The key findings of the GHD report, which accompanied an objection on behalf of a number of 
residents, are summarised as: 
 

• questioning the applicability of the proponent’s survey data due to the proposed 
significant increase in larger vessels 

• questioning the sensitivity test for larger boat generation rates 
• the use of mean observed parking rates could be inaccurate 
• use of casual berths and an increase in the number of private swing moorings would 

increase traffic demands beyond what was assessed 
• a resurvey undertaken of available on-street parking suggests there is significantly less 

street parking availability than identified by the 2005 survey 
• road safety concerns in relation to the provision of a loading zone in Wunulla Road. 

 
17.2.3 Sydney Regional Development Advisory Committee (SRDAC) 
 
The proposal was considered by the SRDAC on 11/4/07 under State Environmental Planning 
Policy No. 11 – traffic generating developments (SEPP 11). 
 
Under SEPP 11 a consent authority shall not determine a development application which has been 
referred to the Traffic Authority (in this case the SRDAC) until it receives a representation from the 
Traffic Authority. Therefore any comments from the SRDAC should be considered by Council in 
its assessment and determination of the DA. 
 
A response dated 28/6/07 was received from the SRDAC. The response contained the SRDAC’s 
recommendations and the RTA’s comments as follows: 
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1. Whilst the surrounding on-street parking occupancy surveys were conducted in October 
(spring), results within the Christopher Hallam & Associates Pty Ltd Traffic Report 
dated September 2006 indicated that Marina Boat usage and parking is at is highest 
demand during summer. 

 
Therefore, Council should satisfy itself that there is an adequate supply of on-street 
parking spaces within a reasonable walking distance of the marina, particularly during 
the summer season, to accommodate this development proposal. 
 

2. To facilitate deliveries at the Rose Bay Marina, the existing No Parking restriction along 
the northern side of New South Head Road in front of the marina entrance should be 
extended to include  a combined 18m long “No Parking / Loading Zone”. Prior to the 
installation of the parking restriction the applicant is to contact the RTA’s Traffic 
Management Services on phone: (02) 814 2907 for a works instruction. 

 
3. Subject to Council’s Local Traffic Committee’s approval, an application should be made 

to Council for the installation of a combined “No Parking / Loading Zone” restriction 
over a distance of 18m adjacent to the entrance of the Point Piper Marina to 
accommodate set-down / pick up activities generated by the marina and to create an 
area for fuel tank refilling. 

 
4. All works / regulatory signposting associated with the proposed development shall be at 

no cost to the RTA.  
 
In relation to point 1 the applicant has undertaken further surveys of parking availability during 
summer. These are discussed in the Hallam supplementary report, as referred to earlier. Council has 
also commissioned an independent traffic report from Sinclair Knight Merz. This independent 
report discusses seasonal parking availability and its findings are discussed below. 
 
Point 2 indicates that the RTA will permit an 18m long “No Parking/Loading Zone” adjacent to the 
filling point of the proposed fuel storage tank at the Rose Bay Marina. These restrictions were 
requested as part of the peer review of the Hallam report undertaken by John Coady Consulting P/L. 
 
Point 3 is discussed below in relation to the Local Traffic Committee’s assessment. 
 
17.2.4 Local Traffic Committee 
 
The peer review of the Hallam report by John Coady Consulting P/L requested that 18m long 
Loading/No Parking zones be provided on New South Head Road at the front of the Rose Bay 
Marina and in Wunulla Road at the front of the Point Piper Marina. The request regarding New 
South Head Road was the subject of a response from the SRDAC. The response was referred to  
earlier under the SRDAC. 
 
The SRDAC’s response also refers to the request in relation to the Point Piper Marina. In 
accordance with the SRDAC’s response a report on the applicant’s request for a Loading/No 
Parking zone in Wunulla Road at the front of the Point Piper Marina was referred to the Local 
Traffic Committee for consideration. The Committee’s recommendation was adopted by the 
Community and Environment Committee at its meeting on 10/9/07 and was in the following terms: 
 

A.  That Council write to the applicant for the Point Piper Marina DA to request the following 
information: 
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i.  That the applicant demonstrate the necessity for an 18 metre long Loading / No 
Parking Zone to accommodate the fuel and general deliveries necessary to service the 
proposed development. 

ii.  That the applicant provide details of the number, type, frequency and times of the day 
that the deliveries occur currently, including the types of vehicles used for these 
deliveries. 

iii.  That the applicant provide details of the number, type, frequency and times of the day 
that the deliveries will occur for the proposed development, including the types of 
vehicles used for these deliveries. 
 

B.  That the Wyuna Road / Wunulla Road intersection be redesigned in consultation with 
the operators of the current Marina to improve the safety for vehicles currently using 
the intersection while accommodating the fuel and general delivery vehicles and 
reducing the impact of this traffic facility on the on-street parking availability at this 
location. 
 

C.  That the information provided by the applicant and the proposed redesign be the subject 
of a further report to the Woollahra Local Traffic Committee. 

 
The applicant was advised of this decision on 26/9/07 and submitted a letter dated 19/10/07 with 
additional information. The proposal is to be referred back to the Committee with the additional 
information for further consideration. 
 
17.2.5 Car parking generation rates of marinas 
 
Car parking generation rates for marinas are provided in the following documents: 
 

- Australian Standard 3962-2001 Guidelines for design of marinas 
- Roads and Traffic Authority of NSW Guide to traffic generating developments (1993) 
- Woollahra’s Municipal Council development control plan for off-street car parking 

provision and servicing facilities (1995) 
 
The car parking provisions of each of these documents is discussed below.  
 
Australian Standard 3962-2001 Guidelines for design of marinas 
 
AS 3962-2001 includes the following in relation to parking generally: 
 

8.2.1 General 
 
The number of car parking spaces to be provided for development of new facilities is based on 
the particular activities and uses at each site. 
 
In the absence of traffic and parking studies, the following car parking requirements have 
been found to be acceptable: 
 
(a) Car parking for marina activities, as follows: 

 
(i)  spaces to be provided per wet berth designed for boats   0.3-0.6 
(ii) spaces to be provided per dry berth     0.2-0.4 
(iii) spaces to be provided per swing mooring     0.3-0.6 
(iv) spaces to be provided per employee            0.5 
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NOTE: for commercial facilities the lower number of parking spaces should be considered. For racing 
clubs, the larger number should be considered. 

 
It should be noted that the proposal is for a commercial facility and not a racing club. Therefore the 
lower figure should be considered, i.e. 0.3 spaces per wet berth and/or swing mooring. Also, the 
guideline includes the qualification  In the absence of traffic and parking studies,… . In this case the 
applicant’s assessment is reliant on parking studies. 
 
Based on the AS 3962’s rates for parking the generation rates for the existing and proposed marinas 
are as follows: 
 
Existing 
 
52 wet berths x 0.3  = 15.6 
172 swing moorings x 0.2 = 34.4 
Total     = 50.0  
 
 
Proposed 
 
159 wet berths x 0.3   = 47.7 
 
Based on parking generation rates in the AS 3962 the proposed marinas will generate a reduced 
parking demand of 2.3 spaces. 
 
Roads and Traffic Authority of NSW Guide to traffic generating developments (1993) 
 
This guideline includes a summary table for parking requirements. In relation to marinas the table 
provides: 
 

Land use Parking requirements 
Recreational and Tourist Facilities 

Tourist facilities 
 marinas 

If a survey of a similar existing development has not been undertaken, the 
following figures may serve as a general guide: 

0.6 spaces per wet berth 
0.2 spaces per dry berth 
0.2 spaces per swing mooring 
0.5 spaces per employee 

 
The provision is predicated by  If a survey of a similar existing development has not been 
undertaken,… . In this case the applicant’s assessment is reliant on surveys which have been 
undertaken. However, it is noted that the rate for wet berths is 3 times the rate for swing moorings. 
Not only are the rates different to those established by the Hallam report but the principle that 
berths generate less parking than moorings is reversed. 
 
Based on the RTA’s rates for parking the generation rates for the existing and proposed marinas are 
as follows: 
 
Existing     
 
52 wet berths x 0.6   = 46 
172 swing moorings x 0.2  = 34.4    



DA 766/2006/1 Woollahra Council Strategic & Corporate Committee  
594-596 New South Head Road Rose Bay 
5 Wunulla Road Point Piper meeting date  28 November & 4-5 December 2006  

 

H:\Strategic & Corporate Committee\REPORTS\2007\November\1112DAREPORT19.doc 77 

Total     = 80.4 
 
Proposed 
 
159 wet berths x 0.6   = 95.4 
 
Based on parking generation rates in the RTA guide the proposed marinas will generate an 
additional parking demand of 15 spaces. 
 
Woollahra Municipal Council development control plan for off-street car parking provision and 
servicing facilities (1995) 
 
The DCP under table 2.3 – Transport and communication includes the following note: 
 

0.6 car parking spaces per wet berth, 0.2 parking spaces per dry storage berth and swing 
mooring and 0.5 parking spaces per marina employee. 

 
Based on the our DCP’s rates for parking the generation rates for the existing and proposed marinas 
are as follows: 
 
Existing     
 
52 wet berths x 0.6   = 46 
172 swing moorings x 0.2  = 34.4    
Total     = 80.4 
 
Proposed 
 
159 wet berths x 0.6   = 95.4 
 
Based on parking generation rates in the DCP the proposed marinas will generate an additional 
parking demand of 15 spaces. The DCP produces the same result as the RTA guide. 
 
Each of these documents provide higher car parking generation rates than used by the applicant. 
The rates used by the applicant are based on surveys undertaken at the existing Rose Bay and Point 
Piper marinas and other marinas in Sydney Harbour. AS 3962 and the RTA Guidelines imply a 
preference for parking rates based on traffic studies or surveys.  
 
AS 3962 provides for the same parking generation rates for swing moorings as for marina berths. 
The RTA Guidelines and the DCP provide a lower generation rate for swing moorings (0.2 spaces 
per mooring) compared to marina berths (0.6 spaces per berth). 
 
17.2.6 SKM report 
 
The SKM report: 
 

• reviews the information contained in the EIS and the various reports by Christopher 
Hallam and Associates 

• is based on surveys of: 
- car parking availability 
- car parking demand generated by large boats (>20m) 
- the performance of road intersections in the vicinity of the marinas 
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(The traffic report brief is annexure 22 of this report) 
 
Findings of the SKM report include: 
 

• the weekend parking demand for large boats was 0.266 parking spaces per berth which is 
60% higher than the base rate used by the applicant of 0.166 spaces per berth 

• the parking demand was similar for boating and non-boating activity 
• most boating activity occurred on Saturdays while the greatest amount of non-boating 

activity (e.g. cleaning and maintenance) occurred during the week 
• total on-street parking capacity surveyed within a 300m walking distance of the marinas 

was less than that used by the applicant, i.e. 358 spaces compared to 391 spaces 
 
The conclusions of the report are: 
 

7. Conclusions 
7.1 Overview 
The proposed redevelopment of Rose Bay and Point Piper marinas comprises the removal of 
52 existing fixed berths and 172 floating marina berths (total 224) and the creation of 159 
floating marina berths and up to 15 commercial swing moorings (total 174). Subsequent to 
the submission of the EIS, the proposed 15 commercial swing moorings are no longer 
considered part of the submission. The Development Application was supported by an 
Environmental Impact Statement that included a land transport and parking assessment as 
well as other supplementary information that was reviewed as part of this assessment. Due to 
the change in the total number, the change in the split between berths and moorings, and a 
change in the length of berth proposed, estimating trip generation adequately is key to the 
assessment. 
 
The proponent estimated trip generation and parking demand based on surveys of various 
Sydney marinas including Rose Bay and Point Piper. The following was concluded from the 
data: 
 

•  Whilst the proponent’s data shows no strong trend towards increasing boat use as 
summer approaches (although boats have their highest utilisation over December), 
the use of the summer mean by the proponent to estimate trip generation is 
supported. The proponent’s use of weekend rates that on average are three times 
weekday rates for estimating parking demand is supported. 

•  A statistical analysis of variance of mean for cars per berth and cars per mooring 
conducted on available data concluded that the two groups were found to be 
significantly different and the proponent’s methodology of estimating trip 
generation separately for berths and mooring is supported. On average weekend 
boat usage for mooring at Point Piper, Rose Bay and Double Bay is 15.3%. Berth 
use is approximately 38% lower than mooring use with an average utilisation of 
11.1%. Mean trip rates for boats under 20m was recorded at 0.166 spaces per berth 
and was 35% lower than moorings at 0.224 spaces per mooring. Based on the 
number of survey observations it was estimated that the proponent’s average 
parking demand per berth and per mooring was within certainty of 20-30%. The use 
of the proponent’s rates per berth and mooring for boats under 20m is supported. A 
20% increase over “standard” rates per berth was adopted for the proposed marina 
to prepare conservative estimates. 

•  Surveys were conducted by SKM at Rozelle Bay Marina during the months of 
August and September 2007. A weekend trip rate of 0.266/berth was observed. This 
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rate is approximately 60% higher than the proponents overall weekend rate of 
0.166/berth. The SKM rate comprises trip generation associated with boating 
activities as well as trip rates associated with boat preparation including 
maintenance and cleaning. Most boating activity occurred on Saturday with little 
activity observed on Sunday. The greatest amount of non-boating activity, such as 
cleaning and maintenance occurred during the week. Similarly most boating related 
parking demand occurred on weekends. 

 
7.2 Trip Generation (Parking Demand) 
The trip generation of the existing and proposed marinas was assessed using a low (-20%) 
and high (+20%) rate compared to the standard estimated rates as shown in Table 7-1*. 
…… 
 
The results of the analysis show that the proposed development would result in a reduction of 
parking demand. Under a worst case scenario whereby the lowest trip rates were assumed for 
the existing development, and the highest rates were adopted for the proposed scheme, there 
is only a small difference in parking demand. This analysis supports the proponent’s 
conclusion that the proposal is unlikely to generate more parking demand than the existing 
marinas. Whilst a higher trip generation rate for larger boats was adopted, the impact is 
limited due to the small number of large berths (compared to the total berth provision) being 
proposed. 
 
7.3 Compliance with Parking Standards 
The compliance of the proposed marinas to meet Australian Standards, RTA Guidelines and 
the Woollahra Municipal Council’s Development Control Plan (DCP) for Off-Street Parking 
Provision and Servicing Facilities was assessed. It was concluded that the rates included in 
these documents are provided as a guide only, and are to be used if a survey at the 
development/a similar development was not undertaken. However the relevant parking 
standards and guidelines require parking to be provided off-street. The proponent fails to 
meet this requirement. It is argued that it is impractical to provide any off-street parking for 
the exclusive use of persons attending the Rose Bay and Point piper marinas. It is proposed to 
maintain the existing arrangements where car drivers attending the marinas park their cars 
on-street in the vicinity. It is also argued that due to the change in moorings and berths, and 
the total number of berths provided, that the proposed development would result in less 
demand for parking compared to the existing marina, or at a worst case have a neutral 
impact. 
 

As the proposed marinas are unlikely to have a negative impact on parking, rejecting the marinas 
on the grounds that off-street parking is not provided, is unlikely to be viewed favourably by 
authorities, should the development be referred to the Land and Environment Court. It is our view 
that the proposed development does not significantly change the use of the facility and will be 
appropriate to allow “credits” for the shortfall / absence of parking associated with the existing 
marina. 

 
7.4 Parking Occupancy 
The utilisation of parking within a short walking distance of the marinas was recorded and 
estimated as part of this assessment and shown in Figure 7-1*. Compared to previous surveys 
undertaken by the proponent, the SKM survey shows that approximately 90% of parking 
spaces within 300m from the marinas are occupied during weekends. However as discussed 
above, the proposed marinas are unlikely to generate additional weekend parking demand 
over the existing marina. However the SKM results show that there are approximately 35 
spaces available within 300m to accommodate additional demand. Whilst the parking demand 
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survey results differ considerably, we support the proponent’s conclusion that there is 
sufficient supply of parking spaces within a short walk of the proposed marinas to 
accommodate estimated parking demand. 
 
…… 
 
7.5 Intersection Performance 
The performance of intersections within close proximity of the proposed marinas was 
evaluated. It can be concluded from the results of the analysis that the signalised intersections 
are operating within capacity and at acceptable levels. As discussed above the parking 
demand and trip generation of the proposed marina was not expected to increase and thus 
there would be no impact on road or intersection performance. The existing intersections 
were estimated to operate at satisfactory level of service and would not deteriorate as a result 
of the proposed marina development. 
 
Some safety concerns were raised about the proposed 18m NO PARKING/LOADING in 
Wunulla Road to accommodate passenger and goods pick-up and drop-off (including 
refueling). Additional operation/management measures, could be introduced to improve the 
safety and operation of refueling operations at this location. 
[* refer to annexure 23 for table 7-1 & figure 7-1] 

  
17.2.7 Comment 
 
Having regard to: 
 

• the conclusions in the SKM report 
• the expert reports submitted with the application: 

- Christopher Hallam & Associates Pty Ltd 
- John Coady Consulting Pty Ltd 
- GHD  

 
the car parking demand of the proposed marinas will not increase and is likely to be less than that of 
the existing marinas. This means that the availability car parking in the vicinity of the marinas is 
likely to increase, or be no worse, as a consequence of the proposal and therefore the existing 
parking situation should improve. Also, traffic movements in the streets adjacent to the marinas 
should be the same or lower. The operation of intersections in the vicinity of the marinas should not 
be impaired.    
 
Another matter which needs to be discussed regarding parking is the principle of the proposed 
development having no on-site parking. The applicant’s case is that parking demand will be less 
therefore it is satisfactory. 
 
However it is usual planning practice to require new developments to provide on-site parking where 
it replaces an existing development notwithstanding that the existing development may be deficient 
in on-site parking under the controls that apply at the time. A parking deficiency of an existing 
development may be a consequence of a change in controls over time. For example existing home 
units built in the 1950’s are likely to have less parking than is required by current controls. On 
planning grounds it would be expected that if a 1950’s home unit building is demolished and a new 
one built on the same site that a full compliment of parking would be provided based on the current 
controls. 
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In situations where a building may not have the amount of parking required by current controls and 
alterations or change of use is proposed consideration may be given as to whether it is reasonable to 
require on-site parking to overcome an existing deficiency. The circumstances may be such that it 
would be unreasonable to require additional on-site parking above the difference between what 
exists and what is proposed. This is sometimes referred to as giving parking ‘credits’ for existing 
deficiencies.  
 
The redevelopment of the marinas could be regarded as a totally new development for the purposes 
of assessing the on-site parking requirement. The proposal is to demolish all structures located in 
and over the water and replace them with a different style of marina facility, essentially replacing 
fixed walkways and berthing pens with floating ones. Also the proposed marinas will occupy a 
significantly larger leased area of the waterway than the existing facilities.    
 
Conversely, the following points are relevant in establishing whether it is reasonable to adopt this 
approach to on-site parking in this situation: 
 

- It is not physically possible to provide any parking on-site due to site constraints 
- This locality has a history associated with marina and boat storage usage 
- There are no private properties with frontage to the eastern side of Wunulla Road between 

New South Head Road and the Point Piper marina or on the northern side of New South 
Head Road from Wunulla Road to Lyne Park. This results in kerb lines that are not broken 
by intersections or driveway crossings and with limited use from nearby private property 
owners. 

- Although the leased area of the waterway will increase the Land & Environment Court 
held, in Rose Bay Marina Pty Ltd v Minister for Urban Affairs and Planning [2002] 
NSWLEC, that the Rose Bay Marina’s former existing use rights extended to the area of 
the waterway occupied by the marina berths and the swing moorings. It is noted that the 
area occupied by marina berths is leased from NSW Maritime while the moorings are 
subject to license.  

- The proposal does not involve demolition of all structures associated with the existing 
marinas. The buildings at both marina sites are not to be demolished or altered. 

- The consensus of the parking experts, including the independent expert engaged by 
Council, is that the proposal will not increase parking demands and will likely result in a 
reduced demand 

- The lack of convenient parking could discourage use of the facility and/or encourage use 
of public transport 

 
If the proposal was to replace the existing fixed walkways with floating pontoons in the same 
location and with the same configuration it would be unreasonable to conclude that the absence of 
on-site parking was unreasonable on planning grounds. Although the proposal involves 
considerable change to the location and configuration of the marina berths, on balance, it is 
considered that a refusal of the DA on the grounds of inadequate parking would not be sustainable.   
 
17.2.8 Conclusion 
 
Based on reports prepared by the applicant’s consultants and the independent report prepared by 
SKM on behalf of the Council it is concluded that the proposal will have either have a neutral or 
beneficial effect on car parking and traffic generation compared to the existing operations. 
Therefore the proposal will either not alter or improve parking availability within the surrounding 
streets and not increase or reduce the volume of traffic on the streets. 
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The standards and planning controls which contain guidelines for parking generation rates for 
marinas indicate that the proposal will generate a greater or the same demand for parking as the 
existing operations. Based on AS3962 the proposal would generate a slightly lower parking 
demand, i.e. 3 spaces, whereas using the RTA Guidelines and Council’s DCP the proposal will 
generate demand for 15 additional parking spaces. The RTA Guidelines however incorporate a 
preference for parking generation rates to be based on survey rather than calculation.  
 
The proposal will not provide any off-street parking or loading/delivery area and it is not physically 
possible to do so. If off-street parking is considered necessary then the proposal could not be 
approved. Based on the extent and characteristics of the proposal compared to the existing 
operations and facilities a reasonable planning argument could be made for the proposal to be 
considered as a totally new development and therefore all required parking should be provided on 
the site. However, considering all the factors that would influence such an approach it is unlikely 
that it would be sustainable.  
 
On balance the traffic and parking impacts of the proposal are considered to be acceptable. 
 
Should consent be granted to the DA a condition should be imposed requiring the preparation of a 
traffic management plan that incorporates the matters contained in the Hallam supplementary report 
review of carparking implications. 
  
17.3 Sediment quality impacts 
 
Part 5.1.1 of the EIS specifically deals with sediment quality. It is based on reports prepared by 
Patterson Britton & Partners Pty Ltd as follows (EIS appendix K): 
 

• Rose Bay and Point Piper marinas March 2006 sediment sampling testing 
• Rose Bay and Point Piper marinas September 2006 sediment and sampling testing 

 
Council’s Environment Protection Coordinator, Rebecca Peacock, provided a referral response 
dated 15/3/07 (refer annexure 5). Comments in relation to the Patterson Britton reports referred to 
above are included in the sediment sampling and testing part of her response. The comments note 
that: 
 

• the reports did not deal with acid sulfate soil or contaminated sediment in the area to be 
dredged 

• the number of samples taken and tested was less than recommended in the EPA’s 
Contaminated Sites Sampling Guidelines 

• no seabed samples were taken from around the existing Rose Bay marina fuel tank to 
determine whether remediation is required 

• the reports do not reference or review earlier contamination assessments in relation to fuel 
storage at Point Piper Anchorage which identified an area of TPH (total petroleum 
hydrocarbons) contamination which requires remediation 

• chemicals tested for did not include all chemicals recommended by the Department of 
Urban Affairs & Planning and the Environment Protection Authority in the Managing 
Land Contamination Guidelines for marinas and engine work facilities    

 
Consistent with Ms Peacock’s recommendations the Council, by letter dated 23/3/07, requested the 
applicant to provide additional information including confirmation about dredging, environmental 
management plans (EMPs), particulars of acid sulfate soil assessments and further sampling and 
testing of samples in the vicinity of the Rose Bay marina fuel tank. 
 



DA 766/2006/1 Woollahra Council Strategic & Corporate Committee  
594-596 New South Head Road Rose Bay 
5 Wunulla Road Point Piper meeting date  28 November & 4-5 December 2006  

 

H:\Strategic & Corporate Committee\REPORTS\2007\November\1112DAREPORT19.doc 83 

Additional information submitted by the applicant with its letter of 7/5/07 included a statement that 
no dredging is proposed or required. Also included were EMP’s and a letter from Patterson Britton 
dated 11/4/07. In relation to the request for further sampling and testing, Patterson Britton 
maintained that the previous 3 rounds of sampling and testing demonstrated that remediation was 
not required and that further sampling and testing was not considered necessary. 
 
Ms Peacock, by memorandum dated 24/5/07, stated she had no further comment in relation to 
dredging and acid sulfate soils. In relation to the EMPs she commented: 
 

I acknowledge that the EMPs will be finalised following development consent and consider 
this to be acceptable. …… The final draft EMPs are to be forwarded to Council for review 
and comment prior to finalisation. 
 

Her recommendation also included: 
 

I reiterate my recommendations from my initial referral advice relating to the information 
provided in the EIS, that Council engage: 
…… 

• A contamination expert to review the reports and conclusions made in the 
contamination reports …… 

 
Under SEPP 55 the determining authority can request that a site audit be undertaken for the 
development. It is recommended that an accredited site auditor review the contamination 
assessments for the development. A Site Audit Statement is to be prepared and submitted to 
Council prior to the granting of consent, certifying that the site is suitable, or can be made 
suitable after remediation. Should remediation works be required, any conditions on the Site 
Audit Statement shall form part of the consent. 

 
In response to the above recommendation Council, by letter dated 8/6/07, requested the applicant to 
provide: 
 

A Site Audit Statement prepared by a Site Auditor accredited by the Environment Protection 
Authority. 
 

On 18/10/07 the applicant submitted:  
 

•  Site audit report development of Rose Bay and Point Piper Marinas for 
Addenbrooke, (draft) by Environ dated October 2007  

• Construction management plan for environmental management (draft) 
• Rose Bay Marina draft E.M.P. environmental management plan, (draft) by 

Advanced Marina Management Pty Ltd dated May 2007  
• Point Piper Marina draft E.M.P. environmental management plan, (draft) by 

Advanced Marina Management Pty Ltd dated May 2007 
 

The conclusions and recommendations contained in part 14 of the draft Site Audit Report provide 
as follows: 
 

The Auditor’s conclusions and recommendations are as follows: 
 

• Concentrations of contaminants, principally TBT, in sediments in the vicinity of the 
slipways at the Point Piper and Rose Bay marinas have a potential to cause 
localised adverse effects on the benthic community near the slipways; 
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• The slipways are the main source of contamination. Other sources of contamination 
are stormwater discharges and atmospheric deposition. Levels of sediment 
contamination in the wider marina areas are consistent with background levels; 

• Although there is some uncertainty as to the boundaries of the contaminated areas, 
this is not critical because the sediment management procedures for the marina 
redevelopment will extend well beyond the immediate areas of contamination 
associated with the slipways at each of the marinas; 

• The source of TBT contamination is historical and has now ceased. Sediments in the 
affected areas are stable and not subject to erosion and transport. It is unlikely that 
contaminated sediments are migrating from the slipway areas. Proposed marina 
development will further reduce the potential for re-suspension and migration of the 
sediments; 

• Risk to human health and the environment posed by localised sediment 
contamination at the marinas are considered to be low. There is a possibility of 
some adverse effects if remediation of the localised contaminated sediments were 
undertaken. Considering relative risk and benefits, the Auditor accepts the 
management approach proposed by PBP and agrees that the risks associated with 
sediment disturbance should be addressed through implementation of an 
environmental management plan (EMP); 

• Suitable EMPs have been prepared for construction management and ongoing 
operation of the marinas. The EMPs address the potential mobilisation of 
contaminated sediments throughout the construction and subsequent operational 
phases at both of the marinas; 

In the Auditor’s opinion, the site can be made suitable for use as a marina subject to 
implementation of the EMPs. It is noted that: 

• The EMPs have been reviewed by the Auditor and are considered appropriate; 
• The provisions of the EMPs can be made to be legally enforceable (i.e. Development 

Consent conditions) in the site redevelopment; 
• There will be appropriate public notification of restrictions applying to the site 

through a notification on the Section 149 Certificate for the site; 
• The remnant contamination is not considered to pose an unacceptable risk to onsite 

or offsite environments. 
Based on the above, the Auditor considers that the EMPs will provide an adequate framework 
for the management of the remnant sediment contamination at the site. 

 
17.3.1 Comment 
 
Sediments can be released into the water column either naturally (e.g. through storm, wave, tide 
movement, currents and the activities of marine animals) or by artificial means such as boat 
movement, other maritime activities and construction processes. The construction and operational 
phases of the proposed development have the potential to release sediments in the form of turbidity. 
Turbidity can result in contaminants in the sediments spreading and reduced light penetration which 
can damage aquatic vegetation.  
 
Therefore sediment quality is an important factor in assessing the suitability of the site, a matter that 
is required to be considered under s.79C(1)(c) of the EPA and whether remediation of contaminated 
land is necessary under State Environmental Planning Policy No. 55-Remediation of land (SEPP 
55). 
 
The purpose of the site audit report is to verify that the information provided by the applicant is 
satisfactory and that it adheres to relevant standards. In this situation the land in question is located 
underwater and Council sought reassurance through the site audit process that investigations by the 



DA 766/2006/1 Woollahra Council Strategic & Corporate Committee  
594-596 New South Head Road Rose Bay 
5 Wunulla Road Point Piper meeting date  28 November & 4-5 December 2006  

 

H:\Strategic & Corporate Committee\REPORTS\2007\November\1112DAREPORT19.doc 85 

applicant were appropriate. This was considered to be particularly necessary as the testing and 
sampling undertaken by the applicant did not strictly adhere to that normally expected for land 
suspected of being contaminated.   
 
The site audit report validates the sampling and testing undertaken by the applicant and that it 
adheres to the relevant standards. It identifies elevated levels of sediment contamination in the 
development area, principally TBT adjacent to slipways of both marinas. The report also cites that 
the proposal, which involves removal of the Rose Bay slipway and construction of a hardstand in 
the same location, will assist in preventing the further migration of contaminants. Further, design 
factors such as additional underkeel clearances and proposed no wash zones are an appropriate 
response to mitigate against turbidity during the operational phase. In relation to remediation the 
report concludes that it is unnecessary and, if attempted, could itself result in contaminant 
migration.  
 
Council’s Environmental Protection Coordinator by memorandum dated 13/11/07 (see appendix 
5A) comments on the Site Audit Statement process. The comments on sediment contamination note 
that the Auditor has included conditions on the Site Audit Statement and that they will form part of 
any 149 certificate which may be issued for the property. Conditions are recommended in the event 
that consent is granted to the DA.   
 
Subject to compliance with the construction and environmental management plans prepared for the 
development in conjunction with the Site Auditor, the report concludes that the site can be made 
suitable for the proposed development.  
 
17.3.2 Conclusion 
 
The site auditor has considered the impacts of the construction and operational phases of the 
proposed development in light of the nature and quality of sediments. Based on his report it is 
considered that the site can be made suitable for the proposed development and does not present 
undue risk to human health or the marine environment, subject to the recommendations of the report 
being adopted. 
 
Accordingly, in terms of SEPP 55 – remediation of land, no remediation work is necessary and 
under s.79C(1)(c) of the EPA the site is considered to be suitable for the proposed development. 
 
Should consent be granted conditions requiring: 
 

• finalisation and compliance with the draft Construction Management Plan and 
Environmental Management Plans  

• as contained in the Environmental Coordinator’s memorandum dated 13/11/05 
 

should be imposed.  
    
17.4   Marine ecology impacts 
 
Part 5.7.2 of the EIS deals with aquatic ecology. It references Appendix L (of the EIS) which is a 
report by Marine Pollution Research Pty Ltd dated October 2006, Rose Bay and Point Piper Marina 
Development Marine Ecological Aspects (MPR report). 
 
Council’s Environment Protection Coordinator, Rebecca Peacock, provided comments on the EIS 
and the MPR report. 
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The Council commissioned The Ecology Lab Pty Ltd to undertake a review of the MPR report and 
they prepared a report dated August 2007, Rose Bay and Piper Point (sic) marina redevelopment 
proposal review of the marine ecological aspects report (TEL review). [Note: This followed a 
Council resolution dated 16/4/07 which included: B. if it is considered necessary, based on response 
from the applicant for additional information on marine biological impacts and proposed 
environmental management provisions, the Council commission reports from a marine ecological 
expert and a contamination expert.] 
 
17.4.1 EIS 
 
The EIS refers to surveys undertaken of fish and marine biota and sampling of benthic fauna. These 
studies are considered to extend or support results of other studies in that: 
 

• Shallow water sea walls, rubble and pile structures support a much reduced sub-set of 
estuarine flora and fauna 

• Deeper pile structures support some rocky reef type habitat, i.e. brown algae, encrusting 
species, fish characteristic of mid-estuary deeper water rocky reef structures 

• A rocky mound to the west of the Rose Bay marina supports a Sargassum-based algae 
bed, Zostera seagrass and provides a good fish nursery area 

• Deep water pontoons in the locality support a relatively diverse rocky reef type 
community, including fish nursery habitat 

 
Based on the types of habitats and results of dive surveys the locality does not support any species 
listed under the threatened species provisions of the NSW Fisheries Management Act 1994 (FMA). 
No seahorses or pipefish listed under the Environment Protection & Biodiversity Conservation Act 
1999 (EPBC Act) were observed although habitats are suitable and some species could be expected 
to reside from time to time. 
 
In relation to benthic surveys: 
 

• Benthic communities under pontoons was similar to adjacent sediments 
• Sediment around fender piles supported more species and a greater abundance than 

surrounding sediments 
• Sediments around swing mooring blocks supported fewer species and less abundance of 

animals than surrounding sediments 
 
Western Rose Bay does not provide any special habitat for marine mammals, reptiles and cetaceans 
listed under the Threatened Species Conservation Act 1995 (TSC Act). The Little Penguins which 
are regularly seen do not reside or roost in the bay. 
 
Turbidity tests conclude that there is unlikely to be any impact on aquatic organisms due to 
disturbance of sediments from vessel movements. 
 
The impacts of the proposed hardstand to replace the slipway at the Rose Bay marina would be 
insignificant based on the waxing and waning of seagrass (mainly Halophila) in this location. Other 
seagrass beds and patches are not expected to be impacted by construction works and the proposal 
will not result in overshadowing impacts. 
 
Regarding Caulerpa taxifolia an assessment of possible interactions leads to the conclusion that the 
project is unlikely to have any affect on its distribution in west Rose Bay or the fragmentation and 
transport of existing plants from the locality. Further, the net decrease in swing moorings will 
decrease the rate of plant fragmentation attributed to mooring chain movement. 
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The removal of piles would remove a large wetted surface area which provides a hard substratum 
valuable for encrusting communities. However, this would be offset by proposed piles in deeper 
water which will increase the wetted area. Also, the introduction of floating pontoons will provide a 
large additional area for epibenthic colonisation. 
 
Removal of swing moorings is also judged to be more positive than negative in relation to marine 
ecology in that: 
 

• A number of inappropriately placed swing moorings in shallow water will be removed 
which could allow Zostera and Halophila recolonisation particularly in the fragmented 
seagrass beds between the two marinas 

• Their removal would remove a disturbing influence on benthic populations, i.e. mooring 
chain drag 

• Their removal would decrease the amount of Caulerpa taxifolia fragmentation attributed 
to chain drag 

 
The EIS concludes that the project would: 
 

• meet species protection and conservation requirements of the FMA, the TSC Act and the 
EPBC Act 

• meet the aquatic habitat conservation requirements of the FMA and of the SHREP and 
SHDCP 

• not require permits under the FMA as there is no dredging, reclamation or destruction of 
natural areas of marine vegetation 

• have no significant impacts on riparian or aquatic biota and there would potentially be a 
number of significant benefits 

 
17.4.2 MPR report 
 
The MPR report is divided in 5 parts: 
 

1. introduction 
2. factors structuring aquatic ecology 
3. existing aquatic ecology 
4. assessment of impact & suggested mitigation 
5. summary and conclusions 

 
The EIS comments on marine ecology, as discussed earlier, are largely based on the Executive 
Summary at the start of the MPR report. Part 2, factors structuring aquatic ecology includes details 
of turbidity tests carried out in the study area using impact induced and propeller induced turbidity. 
Part 3, existing aquatic ecology includes an account of 4 surveys of seagrass beds in the vicinity of 
the marinas undertaken between November 2005 and September 2006. During these surveys fish 
observations were also recorded. The consequences of these experiments and surveys are 
summarised in the EIS, as discussed earlier. 
 
Part 4 of the MPR report, assessment of impact & suggested mitigation measures implies that 3 
conditions would be appropriate should consent be granted: 
 

• to mitigate potential construction impacts work contractors must be supplied with 
appropriate plans showing the areas in which anchoring may not occur and where 
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propeller wash should be minimised by only working on high tides or by setting low 
power limits for boats operating in the area of the ‘reef’ and shallow water seagrass beds 

• prior to the construction of the hardstand, an evaluation is to be made of any Zostera  in 
the area, and such plants are to be transplanted to a suitable location in the vicinity 

• with regard to the removal of infrastructure all removed materials are to be inspected for 
Caulerpa taxifolia and that any Caulerpa taxifolia is to be collected and properly 
disposed of as outlined in the NSW DPI Caulerpa Management Plan (NSW Fisheries 
2004) 

 
The summary and conclusions in part 5 of the MPR report have been summarised earlier in the 
discussion on the EIS.  
  
 
17.4.3 Environmental Protection Coordinator’s comments 
 
Council’s Environment Protection Coordinator, Rebecca Peacock, provided a referral response 
dated 15/3/07 on a number of environmental issues including aquatic ecology (refer annexure 5). In 
relation to aquatic ecology the following concerns were raised: 
 

1. Loss of seagrass particularly due to the construction of the hardstand adjacent to the Rose 
Bay marina building 

2. The proximity of seagrass (Posidonia australis) in the vicinity of the proposed fairway to 
the east of the Rose Bay marina and the impact of boat movement. The NSW Department of 
Primary Industries applies a number of polices relating to marine vegetation destruction, 
including that Posidonia australis seagrass, must not be directly or indirectly impacted by 
any activity or development. …… Posidonia does not readily colonise an area once it has 
been eliminated from it …… . The proposed development contravenes this policy.  

3. Stormwater drain discharges into Rose Bay to the east of the marina will be trapped by the 
proposed pontoons and together with boat movement in this area will increase turbidity, 
reducing sunlight to seagrass beds 

4. The MPR report does not comment on the long term and regional impacts notwithstanding a 
decline of seagrass beds from 129 ha in the early 1980’s to 52 ha in 2000 (West et al (2004)) 

5. Possible loss of conditions favoured by the little Fairy Penguins, a critical habitat for 
threatened species 

6. Potential to spread Caulerpa taxifolia 

7. Boat repair activities being carried out on the hardstand 

8. Conflicting information about dredging and reclamation 

Ms Peacock’s recommendations included that a marine ecological expert review the reports and 
conclusions.  

We wrote to the applicant on 23/3/07 requesting additional information in response to the concerns 
raised in Ms Peacock’s referral response. The applicant submitted the additional information by 
letter dated 7/5/07 including an environmental management plan (EMP) for each marina. Ms 
Peacock’s comments on the additional information include (refer annexure 6 of this report): 
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The applicant states that no dredging is proposed or required for the redevelopment. …… 

The draft EMPs prepared for both marinas provide information on the environmental 
management objectives for the site and present information on how these objectives will be 
achieved. I acknowledge that the EMPs will be finalised following development consent and 
consider this to be acceptable. …… 

I reiterate my recommendation from my initial referral advice relating to the information 
provided in the EIS, that Council engage: 

• a marine ecological expert to review the reports and conclusions made in the 
ecological study included in the EIS …… 

Council subsequently engaged The Ecology Lab (TEL) to review the MPR report. 

Further comment was provided by Ms Peacock by memorandum dated 13/11/07 (see annexure 7). 
Regarding aquatic ecology, concerns are raised about the impact on seagrass beds. The impact on 
threatened species is also discussed in the context that the proposal will change the character of boat 
activities on Rose Bay. Conditions are included for imposition on any consent which may be 
granted.  

17.4.4 TEL review 

The TEL review (annexure 24) of the MPR report reached the following conclusions: 

• Methodology is inadequately described and ambiguous 

• The report relies extensively on data presented in appendices (one of which appears to be 
missing) and on very basic summary statistics such as means and standard errors 

• Sampling and experimental designs suffer from serious flaws, such as inadequate 
replication and pseudoreplication, undermining the validity of conclusions made from the 
data 

• No statistical analyses are presented in support (of) the statements made in the text and 
the overall conclusions. This means that the reader must either do the analyses or take on 
faith the broad statements made about the data 

In its failure to adopt best practice in environmental assessment, as contained in Guidelines for 
Assessment of Aquatic Ecology in EIA (Planning NSW 2002) and ESA guidelines (2007), the report 
falls short of achieving its objectives. The conclusion is that it is not possible, on the basis of the 
MPR report, to assess the extent to which the proposed redevelopment will affect the marine 
environment of Rose Bay. 

Following TEL’s review a meeting took place at their offices on 6/9/07. In attendance were Paul 
Anink, MPR, Marcus Lincoln-Smith, TEL, Arthur Dye, TEL, Greg Britton, Patterson Britton and 
Partners P/L, Ned O’Neil, Addenbrooke P/L and Peter Kauter, WMC. Draft notes of the meeting 
prepared by Marcus Lincoln-Smith and distributed on 18/9/07 include the following:  

Points emerging during the discussion: 

1. Advised by Mr Anink that a supplementary report is being prepared and will incorporate 
points raised in The Ecology Lab review. 
a. Will be structured along format of TEL review 
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b. Use of the term “experiment” to describe what Mr Anink considered to be merely 
observations. 

c. Reference back to the literature – e.g. effects of marinas; biota associated with 
marinas. Mr Anink advised that he would provide a much broader literature 
review regarding the ecological effects of marina structures 

d. No date for the supply of the report was provided  

2. Benthos, fender pontoons, fender piles, mooring chains – conclusions not supported by 
data analysis. 

3. Caulerpa taxifolia – although present in small amounts, all agreed that it can be managed 
and is therefore not considered to be a serious issue. 

4. Seagrass distribution a major issue for the project – methods incorporated into project 
appear to address this adequately. 

5. Potential presence of juvenile black cod (Epinephelus daemellii) needs to be addressed in 
relation to rubble mound. 

6. Data collected on aquatic ecology for EIS not suitable as baseline for future monitoring. 
This should be acknowledged in the supplementary report. 

Addenbrooke Pty Limited submitted additional information on 28/9/07 which included an Aquatic 
ecology supplementary report by MPR dated September 2007. Appendix B of the MPR 
supplementary report is a letter dated 17/9/07 from Patterson Britton & Partners titled Design 
statement in regard to aquatic ecology.  

The supplementary report refers to the marina being designed to ameliorate existing aquatic 
ecological impacts and to avoid additional impacts. It then addresses the specific problems the TEL 
review identified with the original report.  

The Patterson Britton letter elaborates on the specific design features of the marina which reduce 
impacts on aquatic ecology and arguably provide an enhanced ecological outcome. These are: 

• Removal of the Rose Bay slipway 

• Removal of swing moorings from seagrass beds 

• Vessels are to be berthed further offshore 

• Largest vessels are to be berthed in deeper water 

• Fuelling facilities will be more distant from slipway areas 

• Attenuation of wind waves by floating pontoons 

• The fuel chamber suspended beneath the proposed hardstand will attenuate incident wave 
climate and sediment disturbance 

• Sewage pump out facilities will be available to marina customers and the general public 

• Upgraded fuel facilities will incorporate latest environmental controls 

Other appendices to the supplementary report include: 
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• A literature review – impacts of marinas on aquatic habitats and assemblages (appendix 

C) 
• Replacement for section 3.4 for appendix L of the EIS (appendix L is the MPR original 

report) 
• Consideration under clauses 22 and 63 of SHREP  

17.4.5 Department of Primary Industries  

The DA was referred to the Department of Primary Industries in its capacity as an approval body 
under the integrated development provisions of the EPA Act as it was considered that the 
development would require a permit under the FMA, s.205, to harm marine vegetation.  The 
Department responded by letter dated 12/1/07 advising it had no objections to the proposal subject 
to the following conditions: 

1. A permit to harm marine vegetation will be required for these works from DPI. The 
proposal will potentially harm, directly and/or indirectly, macroalgal and seagrass beds 
and therefore a permit is required to regulate that harm. The permit application must 
document the area of macroalgae and seagrass to be harmed. …… 

2. The swing moorings within the area of the seagrass beds, both the permanent and 
intermittent beds, are permanently removed from the seabed as compensation for harm to 
seagrass and macroalgae. 

3. Watercraft, during and after construction, are not to be moored over or anchored within 
seagrass beds and care should be taken when manoeuvring watercraft to avoid damage to 
seagrass. Seagrasses are a key habitat for many aquatic species and loss of vegetation 
means loss of productivity. 

4. Contractors are to be informed of the position of the seagrass beds and of all mitigation 
measures to protect seagrass. Contractors are to be directed to implement all mitigation 
measures. 

5. The materials used for construction are not deleterious to marine life, for example the use 
of antifouling paints or treated woods is not permitted. These materials inhibit marine 
growth and reduce the habitat available to marine life. 

6. Interpretive signage informing the boating community of the importance of and ways in 
which they can protect seagrass must be developed and erected on all arms of both 
marinas. Seagrass is a key fish habitat and boaters must be aware of measures that they 
can implement to protect seagrass beds. 

7. Environmental safeguards (silt curtains, booms etc,) are to be used during construction of 
the proposed works to ensure there is no escape of turbid plumes into the aquatic 
environment. Turbid plumes caused by runoff, driving of piles etc have the potential to 
smother aquatic vegetation and have a deleterious effect on benthic organisms. 
Environmental safeguards and careful management of silt curtains are important in this 
case due to the proximity of seagrass beds. Curtains must not be placed in seagrass beds. 

8. NSW DPI Caulerpa Management Plan is implemented. Caulerpa taxifolia is a noxious 
weed and must not be spread to areas currently not infested including other estuaries 

9. All other relevant authorities have no objections. 
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The Department’s conditions relate to protection of marine ecology and in particular measures to 
safeguard seagrasses and to prevent the spread of Caulerpa taxifolia. It is presumed that the 
Department is satisfied that these conditions are appropriate for protecting and supplementing 
marine vegetation. 

17.4.6 Comment 

Rose Bay west is an urbanised marine environment. The land interface consists of reclamation 
edges apart from the sandy beach at Rose Bay Park. The area to be occupied by the marinas has a 
history of commercial boat storage use with related facilities. Sediment and water quality is 
influenced by boating activities, stormwater discharges and atmospheric depositions. Due to the 
open nature of the bay tidal movements and currents have a significant flushing effect with water 
quality recovery times varying between 1 and 3 days.  

Mapping of marine vegetation by the Department of Primary Industries and ground-truthing by the 
applicant confirm the shallows accommodate important areas of native seagrasses although the 
density and extent has been subject to fluctuation. Surveys by MPR revealed seagrass beds are 
predominantly Zostera with Halophila as a minor component. A patch of Posidonia was observed 
to the east of the study area. The waterway adjacent to the shoreline is identified as a wetlands 
protection area under SHREP due to the existence of and the suitability of these areas to support 
seagrass.  

Caulerpa taxifolia, a noxious weed species, was also observed during the MPR surveys as follows: 

 
• 18/11/05: A single patch of the weed species Caulerpa taxifolia was recorded, at the end 

of transect 3 (i.e. at the outer edge of the seagrass bed to the east of the Rose Bay slipway) 
• 15/12/05: There is Caulerpa taxifola throughout the seagrass distribution but it does not 

occur in any defined beds and there was no significant overgrowth of seagrass observed. 
It generally occurs as a sparse and patchy distribution. 

• 20/1/06: There are some overshadowed and scattered Caulerpa plants between the outer 
rails from the wooden slip to 21.5 m off, throughout an area of about 8 m² 

• 20/1/06: The remaining outer area north of the proposed hardstand footprint is almost 
totally bare of plants although there are one or two scattered Halophila plants plus a few 
isolated clumps of Caulerpa taxifolia throughout the whole area.   

The differences in these recordings is due more to the objectives of the specific surveys rather than 
a change in what was observed. The main purpose of the surveys was to map seagrass and the areas 
covered by each survey varied. The latest Department of Primary Industries mapping shows the 
closest Caulerpa taxifolia area to the marinas being adjacent to the Rose Bay wharf/boat ramp on 
the western side of Lyne Park. MPR’s surveys confirm that the weed exists further to the west and 
in the area of the existing/proposed marinas. Based on MPR’s surveys the density of the weed in the 
areas covered varies. 

Advice has been received from the Department of Primary Industries that its strategy for controlling 
Caulerpa taxifolia has shifted in focus from a large scale ongoing control program to small-scale 
control work, vector management, community education and ongoing research. This change is 
related to the cost-benefit ratio and research, which to date has shown minimal effects of Caulerpa 
taxifolia on seagrasses.  

Other aquatic life in the area of the marinas includes various fish species, a variety of marine biota 
attached to the hard surfaces of the existing marina piles and benthic fauna within sediments.  



DA 766/2006/1 Woollahra Council Strategic & Corporate Committee  
594-596 New South Head Road Rose Bay 
5 Wunulla Road Point Piper meeting date  28 November & 4-5 December 2006  

 

H:\Strategic & Corporate Committee\REPORTS\2007\November\1112DAREPORT19.doc 93 

The supplementary report from MPR responds to the problems raised in the TEL review. MPR’s 
original and supplementary reports form the basis for a comprehensive evaluation of the impacts the 
proposal will have on marine ecology. However, the format and presentation of the report is 
unsatisfactory. In order to form a credible ‘snap shot’ of marine ecology prior to development 
activity and for convenient reference purposes it needs to be presented as a single, stand alone 
document incorporating the information from the original and supplementary reports.  

Considering: 

 
• the Department of Primary Industries issued its general terms of approval based on MPR’s 

original report  
• MPR’s supplementary report enhances the quality of their original report (the Department 

has advised that its further comment on the supplementary report is unnecessary) 
• the value added through the input from TEL, an independent marine expert, 

the marine ecological impacts of the proposal have been thoroughly explained and evaluated by the 
applicant. 

The concerns raised by the Environment Protection Coordinator in relation to seagrass impacts and 
Caulerpa taxifolia are effectively addressed by the general terms of approval issued by the 
Department of Primary Industries for a permit required to harm marine vegetation. In relation to the 
use of the hardstand, a letter from the applicant dated 19/2/07 states what its intended uses are. They 
do not include boat repairs. In relation to dredging, a letter from the applicant dated 7/5/07 confirms 
that no dredging is required or proposed. In relation to the Little Penguin, it does not reside or roost 
in Rose Bay and although the species has been observed fishing in the Bay’s shallows it is more 
noticed around the entrance and Shark Is. Critical and potentially critical habitat areas for the Little 
Penguin are located at and near Manly. Conditions recommended in the memorandum dated 
13/11/07 should be included on any consent which may be granted. 

Referral under the Environment Protection and Biodiversity Conservation Act 1999 (EPBC) to the 
Federal Minister appears to be unnecessary. Seahorses and pipefish are listed under the EPBC. They 
are known to reside in seagrass beds in Sydney although none were observed during surveys 
conducted by the applicant. In particular there were no sightings in the only area of potential 
seagrass habitat to be directly impacted by the proposal, i.e. immediately to the east of the Rose Bay 
marina (Note: the Council has no obligation to refer the DA to the Federal Minister under the EPBC 
- the obligation for referral rests with the proponent).  

Black cod is listed as a vulnerable species under the Fisheries Management Act 1994 (FMA). It is 
likely that the juvenile of this species would visit habitats such as the Sargassum bed (to the north 
west of the Rose Bay marina) and possibly epibiota attached to pile surfaces and pontoons. As these 
habitats are not to be disturbed or, in the case of piles and pontoons, the area will be increased, the 
proposal should have no negative impacts on juvenile Black Cod.  

The Little Penguin is listed as an endangered population under the Threatened Species 
Conservation Act 1995 (TSC Act). Considering the remoteness of its critical and potentially critical 
habitat (in and around Manly) together with the operational impacts of the proposal it is concluded 
that there will be no significant effect on this species.   

In terms of part 5A of the EPA the proposal is not considered to pose a significant threat to 
endangered species or habitats. The identified critical and potential habitat of the Little Penguin is 
sufficiently remote from the development area so as not to be significantly affected. Habitat suitable 
to Black Cod either will not be disturbed or the area of hard surfaces suitable for epibiotic 
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assemblages, which may account for visitations, will be increased. Rose Bay is not identified as a 
critical or potentially critical habitat. The proposal does not involve a key threatening process as 
defined in the TSC Act.    

The applicant did not undertake the Eight Part Test under s.5A of the EPA as part of the EIS to 
determine if the proposed development is likely to have a significant effect on the Little Penguin, 
Black Cod or their habitats. Considering that: 

 
• the proposal is not regarded as posing a significant threat to endangered species or their 

habitats 
• Rose Bay is not identified as a critical or potentially critical habitat 
• The proposal is not a key threatening process 
• The Department of Primary Industries in issuing its general terms of approval under the 

FMA did not raise significant impacts on endangered species or habitats as an issue 

it is concluded that undertaking the eight part test is unnecessary. 

17.4.7 Conclusion 

The proposal is not considered to pose a significant threat to endangered species, communities or 
habitats. Measures to mitigate impacts on seagrass and control the spread of Caulerpa taxifolia can 
be reasonably imposed on the applicant during the construction and operational phases of the 
marinas. 

Subject to the imposition of conditions consistent with: 

• the general terms of approval issued by the Department of Primary Industries 

• the MPR report 

• Council’s Environmental Coordinator’s memorandum 13/11/07 

it is concluded that the proposal is satisfactory in terms of marine ecological impacts.  
 
17.5  Noise impacts 
 
The EIS includes a Noise impact planning assessment by Atkins Acoustics (Atkins report). It 
assesses noise impacts associated with construction and operational activities using the Department 
of Environment and Conservation’s Industrial Noise Policy (INP). The Atkins report concludes: 
 

With appropriate selection of plant and equipment and site management, noise from the 
operation of the marinas can be controlled to satisfy the project noise goals established in 
accordance with the procedures published by the DEC. 
 
The assessment has found that noise and vibration from the envisaged construction activities 
can be managed to minimise potential impacts. 

17.5.1 Background noise levels 
 
Existing background noise levels were established by taking measurements at a nearby residential 
property in Wunulla Road near the corner of New South Head Road. Using these measurements the 
background noise levels determined in accordance with the INP were calculated as: 
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Background noise levels 

 
Rated background level (LA90) 

 
day evening Night 

 
50 50 40 

Daytime:  7am to 6pm 
Evening:  6pm to 10pm 
Night:  10pm to 7am   
 
 
17.5.2 Construction noise 
 
Construction is proposed to take place between 8.00am – 5.00pm, Monday to Friday and 8.00am – 
1.00pm Saturday. The duration of construction is estimated to be 21 weeks. The assessment of 
construction noise as documented in the Department of Environment and Conservation’s 
Environmental Noise Control Manual is based on the duration of construction activities. For 
construction periods between 4 and 26 weeks the goal is for construction noise not to exceed 10 
dB(A) above the background.  
 
In this case the daytime background noise level has been determined to be 50 dB(A). Therefore the 
goal is for construction noise not to exceed 60 dB(A). [Note: Should the duration of construction 
exceed 26 weeks the noise level goal would be lowered to 5 dB(A) above the background or 55 
dB(A).] 
 
Predicted noise levels in relation to reference locations and based on 4 scenarios involving 3 piling 
rigs in various locations generally do not exceed 60 dB(A). However, in 1 reference location, a 
residence in Wunulla Road, the predicted max. noise level is 62 dB(A) and is therefore 2dB(A) 
above the goal for construction noise. This was with 2 piling rigs on the inner arm of the Rose Bay 
marina and 1 piling rig on the Point Piper marina jetty.  
 
Vibration levels associated with pile driving were calculated from on site measurement of similar 
activities in another location. Comparisons with the Department of Environment and Conservation’s 
Assessing Vibration: a technical guideline indicates that annoyance level thresholds will not be 
exceeded. Also, based on German Standard DIN 4150 Part 3 vibration levels will not exceed levels 
which will impact on the structure of buildings.  
 
The findings of the Atkins report in relation to construction noise are that:  
 

• it can be managed to minimise potential impacts on residential premises 
• vibration achieves the goals established for dose exposure and building damage 

 
In relation to construction noise the Atkins report makes recommendations in relation to additional 
measures to reduce noise during piling operations; implementation of a monitoring program for 
construction noise and vibration; restricting construction hours to 8.00am – 5.00pm Monday to 
Friday and 8.00am – 1pm Saturday; restricting piling activities to 8.00am – midday and 2.00pm – 
5.00pm Monday to Friday; and, implementation of an information program to inform Council and 
local residents of the construction program and time periods when noise and vibration levels could 
exceed assessment goals.    
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17.5.3 Operational noise 
 
Operational noise is noise associated with boat movement and on-site plant and equipment.  
 
Using the background noise level measurements and the INP amenity criteria operational noise 
goals were established to be: 
 

Operational noise level goals 
 

Sound pressure levels dB(A) Noise goals 
day evening night 

Assessment location: all residential premises 
Plant/boats 49 45 39 

Daytime:  7am to 6pm 
Evening:  6pm to 10pm 
Night:  10pm to 7am   
 
Noise levels associated with boat movements were based on data base measurements relating to a 
range of yachts and power boats with vessel speeds of 4 knots or less. Using a combination of 
multiple yacht and power boat movements in a 15 – 30 minute period noise levels at 3 reference 
locations were found not to exceed the operational noise level goals. 
 
Specific details of plant and equipment were not available. The Atkins report states that plant and 
equipment would be selected on acoustic performance and installed to achieve the project specific 
noise levels. Also, that plant and equipment selection and installation details would be confirmed 
and reviewed by the Acoustic Consultant engaged for the design development phase of the project 
prior to final specification and construction. 
 
In relation to operational noise the findings of the Atkins report are that:  
 

• the manoeuvring of yachts and power boats satisfies project specific noise goals 
• plant and equipment would be selected to achieve the project specific noise goals. 

 
The Atkins report makes recommendations regarding selection, installation and design of plant and 
equipment.   

We wrote to the applicant on 11/12/06 requesting additional information, including: 

11. Information relating to the noise emission of plant and equipment as referred to in 
appendix M, Noise Impact Planning Assessment, 5.2.2 

A letter dated 21/12/06 was received from Atkins Acoustics with information relating to noise from 
fuel dispensers and sewage pump out facilities. The letter concludes that based on: 

• The hours of operation, i.e. 7am to 6pm Monday to Saturday and 8am to 6pm Sunday 

• The daytime operational noise level goal, i.e. 49 dB(A)  

• the noise associated with fuel dispensers and sewage pump out facilities, i.e. max. 78 
dB(a) and 80 dB(A) respectively 

• the distance of residential properties from the noise sources, i.e. min. 100m 
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• acoustic enclosures to achieve a noise reduction in the order of 8-10 dB(A) 

the maximum noise levels at residential properties would be 32 dB(A) which satisfies the 
operational noise goal.  

 
 
17.5.4 Environmental Health Officer comments 
 
Annexure 4 is the referral response from Council’s Environmental Health Officer, Louie Salvatore. 
These comments include: 
 

The report (Atkins report) states that should noise exceedances be confirmed from noise 
audits during piling activities, additional amelioration measures will be considered. This is 
considered unsatisfactory and that Council request detail of all noise mitigation strategies 
prior to the commencement of piling activities should the duration of such activities be 
prolonged for a period greater than 26 weeks. 

 
Mr Salvatore’s recommendations include that the following conditions be imposed: 
 

1. That the recommendations outlined in Section 5.5 within the Noise Impact Planning 
Assessment prepared by Atkins Acoustics and Associates Pty Ltd (Ref: 
36.5959.R1:CFCD2 Rev 02 dated October 2006) be implemented for all proposed 
mechanical plant and equipment of the Rose Bay and Point Piper Marina 
Redevelopment. 

 
2. That the applicant provide Council detail of all noise mitigation strategies prior to the 

commencement of piling activities, to meet noise assessment goals outlined in the 
Department of Environment and Conservation’s Environmental Noise Control Manual 
(1994), where the LA10,15min noise level should not exceed the LA90 background by more 
than 5 dB(A) for construction periods exceeding 26 weeks. 

 
3. That the recommendations outlined in Section 6.6 within the Noise Impact Planning 

Assessment prepared by Atkins Acoustics and Associates Pty Ltd (Ref: 
36.5959.R1:CFCD2 Rev 02 dated October 2006) be implemented for all construction 
activities proposed at the Rose Bay and Point Piper Marina Redevelopment. 

 
Condition 2 takes into account the possibility that the duration of construction will exceed 26 
weeks. As the duration of construction by the applicant is an estimate and nears the 26 week bench 
mark that would trigger the lower construction noise level goal 55 dB(A) as opposed to 60 dB(A) 
this condition is considered to be appropriate.  
 
It is also considered that a condition should be imposed requiring acoustic enclosures to the fuel 
dispensers and sewage pump out facilities in accordance with the Atkins Acoustic letter 21/12/06.   
 
17.5.5 Conclusion 
 
The proposal is considered to be satisfactory in relation to noise impacts subject to conditions as 
recommended by Council’s Environmental Health Officer and a condition to require acoustic 
enclosures to the fuel dispensers and sewage pump out facilities. 
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The applicant’s consultant assessed boat noise based on a maximum speed of 4 knots. NSW 
Maritime’s land owner’s consent states that it does not intend to introduce a 4 knot no wash limit in 
association with the marinas. Therefore, if consent is to be granted a condition should be imposed 
which requires the marina operator to ensure its customers observe a 4 knot speed limit in the 
vicinity of the marinas.  
   
17.6  Hazard and risk impacts 
 
The proposal raises a number of potential hazards and risks. These relate to fuel storage and 
operational practices.  
 
17.6.1 Fuel storage 
 
At Rose Bay marina an existing 4,300 litre unleaded petrol fuel storage tank located beneath the 
existing Pier Restaurant is to be decommissioned and a 75,000 litre diesel fuel storage tank is 
proposed. The storage tank is to be incorporated into the design of the proposed hardstand located 
on the eastern side of the existing marina building. It will comprise 3 chambers beneath the 
hardstand’s concrete surface.  
 
The filling point for the tank is to be on New South Head Road, adjacent to the kerb in front of the 
hardstand. This is where the filling point for the existing fuel tank is located. The filling point will 
consist of 3 connections with individual pipes running under the footpath to each of the chambers. 
The fuel tanker will park on New South Head Road during the filling operation in the existing No 
Parking zone. The proposal includes a request for an 18m No Parking/Loading zone to replace the 
existing No Parking zone – the RTA have indicated they will agree to the request. The applicant 
anticipates the frequency of deliveries to be about the same as existing or longer, i.e. about every 2-
3 weeks and to occur between 5am and 7am.     
 
Two bowsers will be located adjacent to proposed fuel berths on the western side of the marina’s 
main walkway for dispensing of fuel to boats. The refuelling facilities will be available to the 
general boating public as well as marina customers. 
 
At Point Piper marina there is an existing 5,100 litre unleaded petrol fuel storage tank. The tank is 
located to the south of 5 Wunulla Road in Rose Bay Park. There is a filling point at the kerb in 
Wunulla Road. The fuel tanker parks on Wunulla Road during the refilling operation (the proposal 
includes a request to change the existing No Stopping zone in Wunulla Road at the front of the 
Point Piper marina to a Loading/No Parking zone. This request is being considered by the Local 
Traffic Committee). A new bowser is to be located adjacent to a fuel berth at the end of marina arm 
A for dispensing fuel to boats. 
 
The EIS includes a SEPP 33 – Offensive and hazardous development review report by Sherpa 
Consulting dated 24/10/06. As discussed in part 11.1.2.2 of this report the proposal is considered to 
be satisfactory in terms of SEPP 33. 
 
The EIS also states:  
 

A detailed design will be undertaken in accordance with the relevant design codes and 
regulations including: 
 
• AS 1940-2004, The storage and handling of flammable and combustible liquids 
• AS 60079.10-2004, Classification of hazardous areas 
• AS 2430-2004, Classification of Hazardous Areas; and  
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• NSW Dangerous Goods Regulations 
 
Additional requirements in relation to fuel dispensing are stated to include fire extinguishers, drip 
trays, oil/fuel booms to contain any accidental spillage and provision of oil absorbent material. 
  
Following a request to provide more information on fuel delivery, distribution and spill response 
procedures the applicant provided: 
 

• A letter dated 12/4/07 from Patterson Britton & Partners Pty Ltd, consulting engineers  
• A memo dated 16/4/07 from T&V Grainger (Consultants) Pty Limited 

 
The Patterson Britton letter states that the following procedures would be adopted during filling of 
the fuel tank at the Rose Bay marina: 
 

• No unloading fuel during rain 
• Tanker driver to remain within 5m of the tanker 
• An insert will be temporarily installed into the closest down-gradient kerb inlet 
• 25 litre spill box will be on hand 
• Availability of a Spill Response Kit  

 
In addition over-fill protection valves and a level indicator gauge would be installed. 
 
Comment was sought from the Department of Planning’s Dangerous Goods Unit. Their comments 
indicated: 
 

1. as diesel is not a class 3 flammable dangerous good SEPP 33 does not apply 
2. a new DA would be required if storage of unleaded petrol is proposed 
3. measures need to be in place to: 

- avoid the build up of fuel vapours;  
- prevention of the ingress of water;  
- overcome buoyancy effects 

 
The following condition is suggested should council determine to approve the application: 
 

Prior to introduction of fuel to the new tanks, the applicant shall submit to Council, 
documentation to support that items 1&2 in Terry Grainger’s letter dated 16 April 2007 and 
the matters detailed in the attachment to the letter titled “Summary of Works and Best 
Practices of fuel storage and handling facilities” have been satisfactorily completed. 
 

Point 2 above refers to a reference in the Patterson Britton letter 12 April 2007 of provision being 
made for the possible future conversion of one or more of the individual tanks to unleaded petrol at 
a future time. Any consent should be conditioned to require the proposed fuel tank at Rose Bay 
marina to store diesel fuel only. 
 
A referral response dated 4/9/07 was obtained from Council’s Fire Safety Officer, Dale Hyde, 
which includes a number of conditions and advisings to be included on any development consent 
(refer annexure 10). 
 
A letter dated 8/2/07 from NSW Fire Brigades comments: 
 

1. The NSWFB expects that all development will comply with the requirements of the NSW 
Maritime Authority, Building Code of Australia (BCA), and relevant Australian Standards 
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2. The NSWFB has no undue concerns regarding the proposed installation of the electrical 
substation providing the works carried out comply with the requirements of energy 
Australia 

3. The NSWFB recommends that the marina complies with the requirements of Australian 
Standard (AS) 3962 

4. The NSWFB recommends that all proposed tanks used to store flammable/combustible 
liquids comply with all relevant requirements of AS 1940 

5. The NSWFB recommends that fire protection for the fuel dispensers comply with section 
7.5 of As 1940 

 
The NSWFB expects that all other installed fire safety measures throughout the marina comply 
with relevant Australian Standards 

 
A further letter dated 2/8/07 was received from the NSW Fire Brigades. It states that NSWFB has 
no specific concerns with the proposal providing:  
 

• It complies with relevant Australian Standards and codes 
• new buildings and alterations comply with BCA and relevant Australian Standards 
• the water supply has adequate pressures and flows for the purpose of Fire Brigade 

intervention and relevant Australian Standards 
• close fire stations are provided with 24 hour access 
• fire crews be invited to the site for a familiarisation visit. 

 
Council’s Community & Environment Committee on 14/5/07 resolved as follows: 
 

3. That the recommendation 8.1 from the Community Safety Committee Minutes of 4 April 
2007 be noted and referred to Council’s Officers for consideration in conjunction with the 
Rose Bay Marina development: 
 
• Council ensure Community Safety issues involved in a proposed large fuel storage tank 
under Pier Restaurant in the Rose Bay Marina Development Application be 
investigated. (Councillor) Isabelle Shapiro put the motion to the Committee. 
 

17.6.2 Operational practices 
 
The EIS refers to measures which would be put in place regarding personal accidents, collisions, 
sewage and grey water spillage, oil spillage and waste materials. These measures include induction 
and contractual arrangements which marina customers would have to undertake. These measures 
are considered to be appropriate.  
 
17.6.3 Conclusion 
 
It is considered that subject to compliance with the matters contained in the comments from NSW 
Fire Brigades, Department of Planning’s Dangerous Goods Unit, Council’s Fire Officer, letters 
referred to from Patterson Britton and TV Grainger and measures referred to in part 5.10 of the EIS 
that the risks and hazards associated with proposed fuel storage and operations at the marinas will 
be acceptable. 
 
17.7  Heritage impacts 
 
There are a number of heritage items in the vicinity of the proposed development. The heritage 
items are listed in the SHREP and WLEP 95.  
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17.7.1 SHREP 
 
An aim of SHREP is: 
 

2 (1)(a) To ensure that the catchment, foreshores, waterways and islands of Sydney 
Harbour are recognised, protected, enhanced and maintained: 

 
(i) as an outstanding natural asset, and 
(ii) as a public asset of national and heritage significance, 

for existing and future generations, 
 

Part 5 contains heritage provisions which apply to land shown on the Heritage Map and to heritage 
items identified on that map (clause 54). In Rose Bay there are 6 heritage items (the bracketed 
numbers are the heritage item references from the SHREP heritage map):   
 

• Site of former Rose Bay Flying Boat Base - Lyne Park Rose Bay (49) 
• Remains of western Rose Bay ferry wharf - New South Head Road Rose Bay (55) 
• Group of remains of wharf, baths and waterfront relics including former Tivoli Pier and 

former Thorne's (or Claremont) Wharf - Bayview Hill Road, Rose Bay (56) 
• Site of Public Baths - Lyne Park, Rose Bay (59) 
• Hermit Bay Wharf, slipway and landing - Vaucluse Road, Vaucluse (63) 
• Shark Island - Sydney Harbour (82) 

 
Clause 55 requires development consent for certain works and activities relating to heritage items. 
The proposal does not involve any works or activities which require development consent under 
clause 55. 
 
Clause 59 requires that before granting consent to development in the vicinity of a heritage item an 
assessment must be made of the impact of the development on the heritage significance of the 
heritage item. Subclause 59(2) in part provides: 
 

(2)  This clause extends to development:  

(a)  that may have an impact on the setting of a heritage item, for example, by affecting a 
significant view to or from the item or by overshadowing, or …… 

The replacement of the existing swing moorings operated by the Rose Bay marina with marina 
berths will impact on views to Shark Island from the New South Head Road promenade. Presently 
Shark Island is visible from the promenade from locations to the east of the marina building. The 
land form of Shark Island can be seen from the section of the promenade located between 
Cranbrook Road and Lyne Park, a distance of approx. 650m. From near the intersection of 
Beresford Road (a distance of approx. 110m to the east of the marina building) Shark Island can be 
clearly distinguished between the existing boats on swing moorings as an island. The proposed 
marina will potentially result in an unbroken line of boats which will block the view of Shark Island 
from the marina building to about Salisbury Road, a distance of approx. 230m. 
 
The proposal will not adversely impact on the heritage significance of the other heritage items 
identified under the SHREP within Rose Bay. 
 
Clause 58 relates to development affecting matters of non-Aboriginal heritage significance. It 
requires that before granting consent for development that will be carried out on an archaeological 
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site or a potential archaeological site that has non-Aboriginal heritage significance consideration 
must be given to a heritage impact statement. Also, the Heritage Council must be notified.  
 
Based on the reports submitted with the EIS the site was considered to be a potential archaeological 
site. The Heritage Council commented as follows in relation to clause 58(1)(b):  
 

It should be noted that the Heritage Office is not the consent authority for this Development 
Application and does not therefore have a statutory role in the planning process in this 
instance.  

 
Based on these comments and the heritage impact statement which forms part of the EIS it is 
considered that the proposal is satisfactory with regard to clause 58. 

 
17.7.2 WLEP 
 
The following heritage items listed under WLEP 95 are in the vicinity of the proposal: 
 

• Esplanade, concrete balustrade, New South Head Road, Rose Bay – the proposal includes 
removing part of the balustrade immediately adjacent to the eastern side of the Rose Bay 
marina 

• The Chilterns, 593 New South Head Road, Rose Bay 
• House, gardens and trees, 1 Rose Bay Avenue, Rose Bay 
• House, gardens and front stone wall, 5 Rose Bay Avenue, Rose Bay 
• Rose Bay Police Station 
• House, outbuildings, front garden, Norfolk Island Pine, 629 New South Head Road Rose 

Bay 
 
Other than the esplanade and concrete balustrade no heritage items will be altered by the proposed 
development. The impact of these alterations has been discussed earlier in this report, see part 14.6 
of this report. The alterations are not considered to adversely impact on the heritage significance of 
the esplanade and concrete balustrade. 
 
The Heritage Office’s referral response refers to a community nomination for the Rose Bay sea wall 
to be included on the State Heritage Register. It includes the following comment: 
 

 … in order to assist Woollahra Council in making its decision, the Heritage Office considers 
that the proposed works in the vicinity of the sea wall, including the proposed modifications 
to the balustrade would have no adverse impact on the potential State heritage significance of 
the sea wall (and balustrade). Further, the Heritage Office considers that the proposed 
development as a whole would have no adverse impacts on the local significance of the 
relevant items.  
 
The Heritage Office recommends that Woollahra Municipal Council grant approval for the 
proposed development, subject to the recommendations as provided in the Rose Bay and 
Point Piper Marinas EIS Heritage Report, prepared by Noel Bell Ridley Smith and Partners 
in October 2006.  

   
17.7.3 EIS reports 
 
Appendix F of the EIS is Environmental Impact Statement Heritage Issues by NBRS & P and it 
includes an appendix Maritime archaeological impact assessment by Cosmos Archaeology Pty Ltd. 
The major recommendations of this report are: 
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· Applying for an Excavation Permit Exemption (NSW Heritage Act 1977 
Section 139 (4)) 
 
· Archaeological monitoring and recording at Rose Bay Marina; 
 
· Maritime archaeological involvement in any dilapidation or pre-construction 
survey/assessments at Point Piper Marina; 
 
· Restriction of undue disturbance and damage to the cultural resource; 
 
· Review of Maritime Archaeological Impact Assessment and Heritage Issues 
report should the redevelopment scheme be revised. 
 
· Consideration should be given to cutting back the modified balustrade of the 
promenade to the midpoint stanchion or the line of the lantern standard at 
the southeastern corner of the Rose Bay Marina, carrying out remedial 
conservation works to the balustrade adjacent to the development and 
providing heritage interpretation of the place. 

 
 
Following a request by Council for an assessment of visual impacts on views from heritage items in 
the vicinity NBRS & P submitted additional information by letter dated 21/12/06. This letter, which 
includes an individual assessment of the impacts on views from each of the heritage items, 
concludes: 
 

This clarification of the extent of removal and the assessments of visual impacts have no 
substantive effect on the analysis or recommendations of the earlier heritage impact 
assessment and it stands. We confirm that the development will have only a minor and 
acceptable impact on the heritage values of the place and heritage place’s in the vicinity. 

 
17.7.4 Council’s Heritage Officer comments 
 
The comments provided by Council’s Heritage Officer, Louise Thom (refer annexure 8), under 
‘Assessment of heritage impact’ include the following: 
 

The scenic qualities of the Rose Bay Promenade and Sea Wall will be compromised 
by the proposal. The connection with Sydney Harbour will be lost along a large 
portion of the length of the promenade. The views to Sydney Harbour are currently 
through the boats on swing moorings. Construction of a marina of the size proposed 
will alter this view by blocking the connection with the Harbour. Views of the Bay 
will be obstructed as the marina will have the affect of being a solid mass on the 
harbour and views between the existing swing moorings will be lost. The spatial 
arrangement of swing moorings makes them visually less dominant than the marina 
which is essentially a built structure on the water. This impact upon the setting of the 
Promenade and Sea Wall and the experience afforded to the public through their use 
of the Promenade is detrimental to its significance. 
 
The removal of swing moorings between the two marinas will have a negligible visual 
impact. The existing Royal Motor Yacht Club Marina and the existing Point Piper 
Marina already dominate this space. The value of the removal of these moorings does 
not adequately compensate for the impact of the new large built form and berths of the 
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proposed marinas. 
  
Ms Thom’s recommendation is: 
 

Refusal. Due to the impact upon the visual setting of the heritage item the Rose Bay 
Esplanade and Balustrade (Promenade and Seawall) I cannot support this application. 

   
These comments and recommendations support concerns regarding the visual impact of the 
proposal which have been discussed earlier in this report. It is noted that the Woollahra Heritage 
Study, Statement of Significance in relation to the listing of the concrete balustrade is as follows: 
 

The retaining wall located at The Esplanade Rose Bay has historic and social significance as 
an example of early roadworks in the Woollahra Municipality. The structure has aesthetic 
significance as a relatively intact concrete wall, and as an important element in the Rose Bay 
area. The structure has some scientific significance as an example of nineteenth century 
roadworks and retaining structures. 

 
This statement suggests that the heritage significance of the balustrade relates to the intactness of its 
construction in terms of aesthetics and period roadworks rather than its setting or context with the 
Harbour. 
 
17.7.5 Non-statutory listing 
 
The sea wall and promenade have a National Trust of Australia classification. The classification 
report includes a statement of significance, history, context and description. The statement of 
significance includes: 
 

The Sea Wall and Promenade on New South Head Road, Rose Bay, is historically significant 
because it is one of the largest and most prominent beautification and road construction 
schemes undertaken by Woollahra Council during the 1920s. In a wider context the Sea Wall 
and Promenade are significant at a state level for several reasons. It is a relatively intact 
early twentieth century municipal undertaking involving civil engineering works on a large 
scale. The Sea Wall and Promenade incorporate civic beautification and public amenity in a 
unique integrated scheme that catered to the requirements of motorists and pedestrians alike. 
As well the Sea Wall and Promenade form an important contribution to the group of walls 
and public spaces on the edge of Sydney Harbour, and physically defines the harbour side 
edge of Sydney Harbour since 1926. The Sea Wall and Promenade form a major townscape 
element within this section of Rose Bay and have provided a place in which locals and 
passing visitors can partake of recreational activities and enjoy views of Sydney Harbour 
since 1926. 
 

The National Trust’s classification is noted. 
 
17.7.6 Conclusion 
 
The proposal is considered to be unsatisfactory with regard to clause 59 of SHREP as a significant 
view of Shark Island from New South Head Road and the promenade will be blocked. 
  
In other respects the proposal is considered to be satisfactory in relation to heritage impacts.  
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17.8   Waterway management & navigation issues 
 
17.8.1 NSW Maritime Authority’s response 
 
We wrote to the NSW Maritime Authority on 2/3/07 (see annexure 25) asking for their comments 
on a number of matters mainly related to waterway management and navigation having regard to 
their experience and expertise in these areas. A letter dated 11/9/07 was received in response from 
Mr Chris Oxenbould AO, Chief Executive (see annexure 26). 
 
The response makes reference to NSW Maritime’s granting of land owner’s consent on 16/2/07. It 
then provides specific comments in relation to: 
 

• Public uses of the waterway 
• Demand for additional marina berths 
• Potential for traffic congestion and conflict between users of Rose Bay 
• Boat storage facilities 
• Wave environment 
• Impact on swing moorings 
• Design and layout 
• Rose Bay Framework Plan 
• Traffic and parking 

 
The specific responses are summarised below. 
 
Public uses of the waterway 
 
NSW Maritime identifies that the proposal may generally reduce potential for east-west movement 
across Rose Bay West associated with the built form of the Rose Bay marina. The Point Piper 
marina will have negligible impact on watercraft movement.  
 
Casual berthing, the availability of sewage pumpout and fuel facilities to the boating public on a 
commercial basis and the relinquishment of existing commercial moorings between the two marinas 
are identified as improvements for the public users of Rose Bay. 
 
The reduction in the number of vessels permanently moored in Rose Bay is acknowledged as is the 
need to expand the Rose Bay West mooring area further seaward. This will be managed by NSW 
Maritime. The marina operator will be required to provide a tender service to private moorings 
(owned and operated by NSW Maritime) that are relocated more than 300 metres from the shore.    
 
Demand for additional marina berths 
 
NSW Maritime data indicates an increasing demand for larger vessels berthed in Sydney Harbour. 
 
Potential for traffic congestion and conflict between users of Rose Bay 
 
A likely consequence of the redevelopment is the concentration of general recreational and public 
use within the water corridor between the marinas. No conflict is anticipated with approved kayak 
hire and training sessions operating from Rose Bay Park. 
 
There is sufficient water space for the relatively high number of larger vessels to access berths and 
shared facilities (fuel/pumpout berths etc). Regarding sharing of the water, reference is made to a 
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requirement that skippers abide by all maritime safety regulations including distance off 
requirements and no wash regulations. 
 
NSW Maritime states it has no navigation objection to the seaward expansion of the Rose Bay West 
water space allocated for boat storage purposes. 
 
Also, that there will be a generally neutral impact on recognised aquatic activities of Lyne Park boat 
ramp users, Woollahra Sailing Club or approved hire businesses operating from Tingira Reserve 
and on the current congestion within the swing mooring area to the east of the Rose Bay marina. 
 
Boat storage facilities 
 
It is noted that there will be a ‘notional’ decrease in the number of boats moored in Rose Bay West 
on a permanent basis. 
 
Wave environment 
 
The proposal is designed to comply with NSW Maritime’s Engineering Standards and Guidelines 
for Maritime Structures. The marina arms and vessels will progressively attenuate waves as they 
move to the shore. The waters of Rose Bay are exposed to strong winds which may make it more 
difficult to manoeuvre vessels. However, safe boat handling in varying weather conditions is the 
responsibility of the master of the vessel. 
 
Impact on swing moorings 
 
The proposal will lead to an additional 15 private mooring licences (licences managed by NSW 
Maritime). The applicant has committed to providing a tender service in perpetuity to moorings 
located 300 metres from the Promenade.   
 
Usually private moorings are located within 300 metres of the shore. The easterly expansion of the 
Rose Bay marina will directly impact on 17-21 swing moorings and indirectly impact on others. 
This will result in shifting private swing moorings further seaward or more than 300 metres from 
shore. The relocation of swing moorings will be managed by NSW Maritime and will occur at the 
applicant’s expense. 
 
The land owner’s consent requires the applicant to provide a free tender service between 6am and 
8pm during daylight saving and 6am to 6pm at other times 7 days a week to private moorings in 
Rose Bay located more than 300 metres from the seawall and as determined by NSW Maritime. 
 
Vessels may be displaced from commercial swing moorings (moorings operated by the marina) due 
to a shortage of corresponding alternatives in the locality. Some displaced vessels may take a berth 
in the proposed marina. Some of the 1,480 commercial moorings throughout the Harbour may be 
available although NSW Maritime does not have this data. 
 
Design and layout 
 
There will be a reduction in the area occupied by the marinas from 9.2 hectares to 6.2 hectares. 
Marina berths are generally more space efficient than swing moorings. The saved water space 
provides for unobstructed access from Rose Bay Park beach. 
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Rose Bay West Framework Plan 
 
NSW Maritime considers that the Framework Plan is not a relevant matter for consideration in the 
development application process, and that the appropriate planning instrument for this process in 
the Sydney Harbour REP 2005.    
 
 
 
17.8.2 Foreshores & Waterways Planning and Development Advisory Committee 
 
The Committee’s comments from its meeting on 13/8/07 included the following: 
 

e) The Committee is concerned that the proposed development will lead to a 
significant reduction in the number of publicly available single (swing) moorings 
and the impact of moorings available for yachts contrary to section 4.7 of the 
Development Control Plan for Sydney Harbour Foreshores and Waterways; 

f) While the application provides for public dinghy storage in Rose Bay Park 
Reserve this location is further distanced from the private mooring area by the 
proposed Rose Bay Marina floating marina arms and would be of limited utility; 

  
17.8.3 AS 3962-2001 Guidelines for design of marinas 
 
The proposal has generally been designed in accordance with AS 3962. Many of the guidelines 
relate to navigation safety, e.g. channel widths, water depths, berth sizes, loading and stability.  
 
17.8.4 Commonwealth Aviation and Safety Authority (CASA) 
 
The Sydney Sea Plane Base is located at the northern end of Lyne Park, to the east of the marinas. 
Under the SHREP the waterway to the north of the W5-Water Recreation zoned area is zoned W4-
Aviation (NOTE: commercial marinas are a permissible use with development consent in the W4 
zone). CASA were asked to comment on the proposal regarding possible conflicts between marina 
activities and the sea plane operations. The following comment was received: 
 

Commercial Floatplane operations at Rose Bay Aeroplane Landing Areas (ALA) are 
conducted by Sydney Seaplanes P/L and Seawing Airways P/L in accordance with CASA 
CAAP 92-1 and the requirements stated in their own ALA register which forms part of their 
Operations Manual (OPSM). The OPSM ALA Register places the responsibility for 
conducting safe operations at ROSE BAY with the operator. CASA is not involved in issuing 
any aerodrome approvals for ROSE BAY. Both operators are well aware of the proposed 
marina and will if required amend their operational practices to ensure compliance with the 
CAAP and their OPSM. This would involve operating further way from the shoreline to 
ensure obstacle clearances. 

 
17.8.5 Comment 
 
A major concern raised in public submissions related to conflicts between the large power boats 
which the proposed marinas will be capable of accommodating and existing passive waterway 
users, e.g. kayakers, sailing schools.  
 
Considering the expertise and experience of NSW Maritime its comments are considered to be 
particularly relevant. NSW Maritime makes reference to a requirement that skippers abide by all 
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maritime safety regulations. It raises no concern regarding such conflicts and states …no conflict is 
anticipated with approved kayak hire and training sessions operating from the beach at Rose Bay 
Park. Also, that there will be a generally neutral impact on recognised aquatic activities of Lyne 
Park boat ramp users, Woollahra Sailing Club or approved hire businesses operating from Tingira 
Reserve.   
 
Questions have been raised in public submission about the effectiveness of boat driver licensing 
procedures. However it is accepted that boat driver licences are issued to people who are competent 
to drive boats with or without restrictions as the licensing authority deems appropriate. Also, the 
design of the proposed marinas is in accordance with safety guidelines set out in AS 3962 and by 
NSW Maritime.  
 
The physical barrier to east-west movement within Rose Bay which the built form of the Rose Bay 
marina will create is an unresolved issue. The existing marina extends about 112.5m from the shore 
line into the water whereas the proposed marina will extend about 255m. This matter is also 
identified by the Advisory Committee in the context of the proposal including provision of a dinghy 
storage facility in Rose Bay Park. The Advisory Committee states that the facility will be of limited 
utility because of its distance from the private mooring area due to the proposed floating arms of the 
Rose Bay marina. This is partly mitigated by the land owner’s consent requirement for a tender 
service to be provided to private mooring licensees if their moorings are further than 300m from the 
seawall.  
 
The overall reduction in publicly available swing moorings and the impact of moorings available 
for yachts is identified by the Advisory Committee. Clause 27 of SHREP contains the matters to be 
considered in relation to boat storage facilities. Subclause (b) provides: 
 

(b) development should increase the number of public boat storage facilities and 
encourage the use of such facilities 

 
Part 4.7 of SHDCP includes the following point under the location guidelines: 
 

• marinas are not to reduce the number of publicly available single (swing) 
moorings, jeopardise safe navigation or adversely impact other water users 
including small craft;   

 
[In this context the terms ‘public’ and ‘publicly’, which are not specifically defined in either 
document, are not considered to be confined to meaning NSW Maritime operated facilities (often 
referred to as ‘private swing moorings’). Rather it refers to facilities which the public can access 
whether controlled by NSW Maritime or by a commercial marina operator.] 
 
Part 4.7 of SHDCP also includes the following point under the design and layout guidelines: 
 

• the depth and width of berths and fairways of commercial marinas shall 
accommodate either a yacht or motor vessel. Restricted berths are to be 
nominated only where this will lead to an optimal environmental outcome;  

 
Overall the number of boats which can be stored at the marinas will reduce by 65. All 172 swing 
moorings will be removed. Of the proposed 159 berths 87 are designed to accommodate both yachts 
and power boats while 72 are restricted to power boats only. The EIS implies that the number of 
restricted berths relates to increased demand for power boat berths rather than some environmental 
outcome.   
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The applicant’s letter of 27/9/07 includes its latest revised swing mooring relocation plan, 24/9/07 
by Advanced Marina Management. The relocation plan indicates that: 
 

• of the 101 swing moorings 37 are occupied by current tenants or marina vessels 
which would be moved to the proposed new floating marina 

• of the remaining 67, 7 live in adjoining suburbs and others are spread throughout 
Sydney, NSW and Australia 

• the average waiting time for a swing mooring to become vacant is 89.49 days 
• relocation options are: 
- relocate from a swing mooring to a floating wet berth on the redeveloped marina 
- occupy one of the 15 commercial swing moorings retained by Rose Bay and 

Point Piper Marina* 
- relocate to a commercial swing mooring available elsewhere on Sydney Harbour 

(possible closer to residence) 
- apply for a private swing mooring issued by Maritime   

 
*the terms of the land owner’s consent preclude this option as under the terms of NSW Maritime’s land owner’s 
consent commercial swing moorings can not be accommodated 
 
17.8.6 Conclusion 
 
The response from NSW Maritime did not specifically answer the question we asked. However, 
based on their comments the proposal is considered to be satisfactory with regard to navigation and 
water safety considerations. Neverthelesss, the proposed overall reduction in the number of boats 
which can be stored in the marinas and the proposed number of berths restricted to power boats 
only is considered to be contrary to clause 27(b) of SHREP and clause 4.7 of the SHDCP.   
 
Should consent be granted a condition should be imposed that no berths are to be restricted berths 
as there are no environmental reasons for berths to be restricted to power boats only.  
This would allow the option for yachts and power boats to be accommodated  
 
18. THE SUITABILITY OF THE SITE 
 
Site suitability issues relating to contamination and acid sulfate soils have been addressed under 
part 17.3 sediment quality impacts of this report. The conclusion that the site can be made 
suitable for marina purposes usage is supported by the site audit report prepared by Environ. The 
site audit report states that the site can be made suitable for use as a marina subject to the 
implementation of the environmental management plans (EMPs).   
 
The area to be developed has a history of marina and boat storage use and marinas are a permissible 
use under the SHREP zoning, i.e. W5 – Water Recreation. 
 
It is concluded that the site can be made suitable for use for marina purposes. 
 
19. SUBMISSIONS 
 
In accordance with the provisions of the Environmental Planning and Assessment Act 1979 (EPA 
Act) and the Environmental Planning and Assessment Regulation 2000 (EPA Regs) the DA was 
publicly exhibited as required for designated development.  
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Section 79 of the EPA Act sets out public participation requirements for designated development. It 
provides that the DA must be placed on public exhibition for a period of not less than 30 days, 
written notice be given to adjoining land owners and others, exhibit a notice on the land and be 
advertised in the local newspaper. 
 
Written notices, site notices and newspaper advertisements required by cls.78, 79 & 80 of the EPA 
Reg were arranged and the submission period commenced on 11/1/07 and ended on 19/2/07. 
Written notices were sent to the individual occupiers of all private swing moorings in Rose Bay and 
individual commercial mooring and berth occupiers at the Rose Bay and Point Piper marinas. 
Written notices were also sent to the following agencies: 
 

• Energy Australia 
• Sydney Water 
• Sydney Ferries Corporation 
• NSW Department of Natural Resources 
• The Department of Lands 
• NSW Fire Brigades 

 
In addition to these statutory requirements the Council organised for pamphlets to be delivered to 
numerous properties in Bellevue Hill, Point Piper, Rose Bay and Vaulcuse.  
 
Since the commencement of the submission period 1,429 written submissions have been received. 
As required by cl.81 of the EPA Reg submissions received during the submission period were 
forwarded to the Department of Planning on 8/3/07 (note: in relation to s.80(9)(b) of the EPA Act 
no response was received from the Department within 21 days of the submissions being forwarded). 
 
Written submissions were in the form of objections to, or support for, the proposal as follows: 
 

• objections  750 
• in support   679 

 
19.1  Objections 
 
Annexure 27 is a matrix which shows each objector and the grounds for their objection, which have 
been grouped into 13 categories.  
 
The following table shows the development categories and a reference to the relevant part of the 
report where the issues raised in objections are considered. 
 

OBJECTIONS TABLE 
 

Grounds for objection 
 

Report reference 

visual impacts 17.1 
traffic & parking 17.2 
public interest 20.1 
pollution (air, noise, water & light) 17.5 
waterways management & navigation 17.9 
environmental impacts 17.3, 17.4, 17.5 
fuel storage 17.7 
marine ecology impacts 17.4 
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heritage 17.8 
planning controls Various 
security 19.1 
privacy 19.1 
other 19.1 

 
Objections not covered separately in this report are: 
 
19.1.1 Visual privacy 
 
Visual privacy has been raised by the owners of properties on the eastern side of Wunulla Road to 
the north of the Point Piper marina. The existing marina berths at Point Piper extend south east or 
perpendicularly from the marina building at 5 Wunulla Road. The main walkway of the proposed 
marina will have a north east orientation, i.e. roughly parallel to the foreshore. It will be approx. 
90m long and an approx. minimum of 67.5m from the MHWM and offshore from the 
waterfrontages of 5A, 7, 9 & 11 Wunulla Rd.  
 

 
 
These Wunulla Rd properties are occupied by elevated dwellings built to the alignment of the road. 
Adjacent to the foreshore they feature yard areas, most with swimming pools, located below the 
levels of the dwellings. Boat sheds and jetties also feature. 
 
The main walkway will be accessible to the public 7 days a week from 7am to 5pm EST and 7am to 
6pm at other times. Marina berth holders will have 24 hour access. The marina will accommodate 
35 berths. 
 
The proposed impact on the visual privacy of the Wunulla Road properties is not considered to be 
unreasonable due to: 
 

• The number of boats which can be accommodated at the Point Piper marina will reduce 
from 123 to 35 

• The Point Piper marina is not readily accessible to the general public due to the 
topography  

• The attraction for the public is likely to be limited as views to the waterway will be 
restricted and there will be no shops, cafes or the like 

• The elevated nature of the dwellings on the adjacent Wunulla Rd properties 
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19.1.2  Global warming 
 
An objective of Woollahra Local Environmental Plan 1995, cl.2(2)(j) is: 
 

(j) in relation to global warming – 
 
(i) to promote energy conservation measures, 
(ii) to promote energy-efficient building development and mass transport systems, and 
(iii) to ensure that new development takes account of global warming effects, 

 
The proposal allows for an increase in big power boats and includes 2 electricity sub-stations, 
1,000kVA at Rose Bay and 600kVA at Rose Bay. However, the proposal will not contribute 
unacceptably to global warming as its purpose is effectively to store boats. The proposal is in 
response to an existing and/or future demand for big power boats, as identified in the then 
Department of Infrastructure, Planning and Natural Resources Boat Storage Policy for Sydney 
Harbour, June 2004. Whether these boats are stored at Rose Bay or at some other location will not 
alter the volume of greenhouse gas emissions. There is no evidence to suggest that the proposal 
itself will result in an overall increase in the number of large power boats.  
 
Any impact on air quality in the vicinity of the proposed marinas, which is different to global 
warming, is likely to be imperceptible given: 
 

• the overall reduction in the number of boats – although it is acknowledged that bigger 
power boats use more fuel than smaller power boats and sailing boats (which still have 
motors which are used particularly for manoeuvring, e.g. berthing) 

• different patterns of boat use - information collected during traffic surveys indicates that 
boats on marina berths are used less frequently than boats on swing moorings. All 172 
existing swing moorings are to be relinquished.  

• Dispersion of air pollutants by prevailing winds. 
  
Electricity sub-stations do not produce greenhouse emissions. Any increase in electricity 
consumption at the marinas as a consequence of the proposal will result in emissions at the point of 
generation and will be no different regardless of where the boats are berthed. 
 
Changes to water levels associated with global warming may have an impact on marina design. The 
proposal has been designed to levels recommended by NSW Maritime.  
 
The proposal is considered to be acceptable in terms of global warming. 
 
19.2  Submissions in support 
 
Submissions in support of the proposal included a petition containing 12,500 signatures. The 
reasons for supporting the proposal are: 
 

• the marinas will accommodate more boats 
• disabled access 
• availability of public toilets 
• increase in open water space/decrease in the total water area occupied by the marinas 
• modern, attractive, low profile floating pontoon system 
• decrease in parking demand 
• public access to marinas 
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• medivac access for harbour emergencies 
• aesthetic improvement  
• environmentally compliant 
• replacement of outdated marina infrastructure 
• greater accessibility to the water for small craft 

 
Annexure 28 is a list of people who put in written submissions in support of the proposal. 
 
20. THE PUBLIC INTEREST 
 
The EIS lists public benefits of the proposal as including (EIS 2.1): 
 

(a) a land/water interface for the local community to enjoy the bay (the main 
      walkway of the marinas will be accessible to the public during marina hours); 
(b) a wide central channel (approximately 90m) between the two marinas to 
     enhance views from Rose Bay Park and for use by passive watercraft; 
(c) a reduction in total waterway area occupied by the two marinas; 
(d) casual public berths for small craft and water taxis to pick-up and drop-off 
     passengers and access provisions from the marina facilities; 
(e) public access to upgraded fuel and sewage pumpout facilities; 
(f) access for persons with disabilities; 
(g) temporary berthing available for Sydney Water Police and emergency 
    services; 
(h) improved storage facilities for dinghies and kayaks at Rose Bay Park; and 
(i) improved amenity and environmental quality in Rose Bay West. 

. 
Comment has been made on these features of the proposal in various parts of this report. In 
summary: 
 

• Public access will be available to the main walkways  
• The main walkway of the Rose Bay marina will project 240m into the water and will 

afford a different perspective of parts of the locality particularly towards Point Piper. 
Benefits associated with the central channel have been discussed in relation to visual 
impacts, refer part 17.1 and waterway management & navigational impacts, refer 
part 17.8. It is considered that the applicant has overstated visual impact benefits of the 
channel.  

• The benefits associated with the reduced occupied area of waterway are qualified as 
swing moorings occupy the vast majority of currently occupied waterway. In contrast the 
proposal will vastly increase the area of waterway occupied by marina berths and their 
associated walkways, pontoons, piles and mooring pens. The proposed occupied 
waterway will be leased and introduce more restrictive legal and physical barriers as 
compared to the existing licensed swing moorings.  

• Casual public berthing, upgraded fuel and sewage pumpout facilities and access for 
people with disabilities are acknowledged 

• Temporary berthing for Sydney Water Police and emergency services will be better but 
are presently available.  

• Dinghy storage in Rose Bay west is being reviewed in conjunction with Council’s 
upgrade of the promenade. Previous casual attitudes toward small craft storage has 
influenced the character of the public areas but with sections of the beach being alienated 
and the sea wall damaged. Details of the applicant’s contribution are yet to be provided 
but rely on storage facilities being provided on public land rather than on the marinas. A 
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cooperative approach to compliment Council’s initiatives will yield best results for small 
craft storage.  

• This report concludes that the development will have a detrimental impact on visual 
amenity. Environmental impacts are likely to be neutral or improved mainly due to 
environmental management requirements and improved fuel dispensing and sewage 
disposal based on industry best practice.  

 
21. ECOLOGICALLY SUSTAINABLE DEVELOPMENT (ESD) 

PRINCIPLES 
 
Section 5(a)(vii) of the EPA Act provides that an objective of the Act is to encourage ESD. Under 
s.79C(1)(e) of the EPA Act consideration of the public interest is required if it is relevant to the 
development. Whether this development is ESD is a matter for consideration.  
 
Section 8 of the Local Government Act 1993 contains a charter for Councils, i.e. a set of principles 
that are to guide a council in the carrying out of its functions. S.8(1) includes: 
 

8 The council’s charter 

(1)  A council has the following charter:  
…… 
•  to properly manage, develop, protect, restore, enhance and conserve the environment of the 

area for which it is responsible, in a manner that is consistent with and promotes the 
principles of ecologically sustainable development (emphasis added) 

……  
 
There are a number of Land & Environment Court cases involving ESD principles. BGP Properties 
Pty Limited v Lake Macquarie City Council [2004] NSWLEC399 (12 August 2004) and Telstra 
Corporation v Hornsby Shire Council [2006] NSWLEC 133 are amongst the more well known. 
These judgements explain the concept of the precautionary principle, its constituent elements and an 
analytical framework for its application, including in NSW environmental and planning laws. 
 
ESD in its most basic formulation is “development that meets the needs of the present without 
compromising the ability of future generations to meet their own needs” (World Commission on 
Environment and Development, Our Common Future, 1987 p.44, also known as the Brundtland 
Report).  
 
Mandatory issues for an EIS are included in schedule 2 of the EPA Reg. They include reasons 
justifying the development including the following principles of ESD: 
 

a. precautionary principal 
b. inter-generational equity 
c. conservation of biological diversity and ecological integrity 
d. improved valuation, pricing and incentive mechanisms 

 
Part 8.4 of the EIS comments on these ESD principles. Each of the ESD principles is discussed 
below. The comments rely on assessments and conclusions reached earlier in the report. They have 
not been reproduced in this part to avoid repetition.   
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21.1 Precautionary principle 
 
Meaning 
This means if there are threats of serious or irreversible environmental damage, lack of full 
scientific certainty should not be used as a reason for postponing measures to prevent environmental 
degradation. 
 
EIS 
The applicant maintains that:  
 

• the environmental impacts associated with the development can be identified and 
quantified to an adequate degree 

• the impacts can be mitigated and are reversible 
• redevelopment of the site will have a beneficial outcome 
• there are no significant risks arising to community health. 

 
Comment 
Various scientifically based documents have been used to assess the environmental impacts of the 
proposal, e.g. aquatic ecology, sediment quality, noise/vibration. Additional scientific information 
and input has been provided, at Council’s request, since the preparation of the EIS in relation to 
aquatic ecology and sediment quality. These have established the likely environmental impacts of 
the development. It is concluded that the proposal does not pose a threat of serious or irreversible 
environmental damage. Precautions to avoid environmental damage can effectively be implemented 
through the imposition of consent conditions. 
 
21.2  Inter-generational equity 
 
Meaning 
This means that the present generation should ensure that the health, diversity and productivity of 
the environment are maintained or enhanced for the benefit of future generations. 
 
EIS 
The applicant maintains the marina, which aims to provide boat storage facilities and services to 
meet demand and incorporate best practice environmental controls, is consistent with the 
objectives of social equity including intergenerational equity. In particular the development aims to 
ensure that the environment of Rose Bay is maintained or enhanced for the benefit of future 
generations. 
 
Comment 
The applicant’s reference to the provision of boat storage facilities in noted. However, the 
incorporation of best practice controls is more appropriately associated with environmental 
considerations. The proposal will continue historical use of west Rose Bay for marina purposes. It 
has been concluded that biological impacts are either satisfactory or manageable.  
 
The change in the visual appearance of Rose Bay from sections of the promenade, which has been 
assessed as unacceptable, would impact on future (and current) generation’s perception and 
appreciation of the Bay’s aesthetic qualities. Although this raises inter (and intra)-generational 
equity issues it does not go to the health, diversity and productivity of the environment. 
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Inter-generational principles are considered to be satisfactory. 
 
 
21.3  Conservation of biological diversity and ecological integrity 
 
Meaning 
Conservation of biological diversity and ecological integrity should be a fundamental consideration. 
 
EIS 
The applicant maintains that impacts on flora and fauna will be minimal and in some cases positive. 
The proposal should enhance biological diversity and ecological integrity through provision of 
additional habitat (on floating marine pontoons) and reduced seagrass damage through the 
relocation of swing moorings. 
 
Comment 
It is agreed that the proposal will conserve biological diversity and ecological integrity. Biological 
and ecological impacts are discussed under parts 17.3, Sediment quality impacts and 17.4, 
Marine ecology impacts. 
 
21.4  Improved valuation, pricing and incentive mechanisms 
 
Meaning 
Environmental factors should be included in the valuation of assets and services, e.g. polluter pays, 
environmental goals should be pursued in the most cost effective way. 
 
EIS 
The applicant maintains that the value of the environmental resources affected by the proposal has 
been acknowledged and provided for through the examination of environmental consequences of 
the proposal and identification of mitigation measures to address potential impacts, including any 
short term construction impacts.    
 
Comment 
Pricing mechanisms in relation to matters such as waste disposal, electrical power and fuel 
consumption factor environmental levies. The cost of managing environmental protection can be 
transferred to the applicant through consent conditions. 
 
21.5  Conclusion 
 
Council’s Environment Protection Coordinator has expressed the opinion that the proposal goes 
against ESD principles, specifically the precautionary principle, inter-generational equity and the 
conservation of biological diversity and ecological integrity (refer annexures 5 & 7). This opinion is 
based on the following: 
 

• loss of seagrass 
• alteration to the character of Rose Bay due to larger motorised vessels alienating 

traditional smaller non-motorised vessels 
• visual impacts due to the replacement of swing moorings with floating platforms 
• potential decline in water quality due to the shift to largely motorised craft and an increase 

in the amount of fuel dispensed 
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• the suitability of Rose Bay, being surrounded by residential and open space uses, for the 
mooring of large motorised vessels – an industrial site such as Rozelle Bay would be 
better suited 

• positive aspects, such as, removal of the Rose Bay slipway, removal of swing moorings 
located between the marinas and improved sewage pump out facilities are acknowledged 
but are outweighed by negatives and uncertainties 

  
These opinions reflect many of the concerns which have been raised in objections received from the 
community. Impacts on seagrass and water quality have been clarified by subsequent scientific 
reports which, in conjunction with the Department of Primary Industries response under the 
Fisheries Management Act 1995, indicate that impacts will not be unreasonable. The change in the 
type of boats which can be berthed and the loss of swing moorings are issues which are discussed 
under part 17.8 Waterway management and navigation issues of this report. Regarding the 
suitability of Rose Bay, the waterway zoning allows marinas. Boat size storage is governed by 
physical constraints such as water depth. The proposal may have less impact in an industrial 
location, however, this does not mean that Rose Bay is necessarily unsuitable. 
 
The proposal is considered to be satisfactory when assessed against the principles of ESD. 
    
22. CONCLUSION 
 
Public interest in this proposal extends beyond the immediately adjoining locality. Public exhibition 
of the DA generated in excess of 1,400 submissions expressing various points of view.  
 
There are numerous Acts, regulations, planning instruments and development controls relevant to 
the assessment of this DA. The development controls are expressed as objectives and/or 
performance based. There are few numerically based development standards/controls, e.g. FSR, 
height, site occupancy, etc. However, the performance based controls are supported by guidelines 
which allow a high level of objectivity in their application. 
 
Therefore, compliance with the development controls is a reliable indicator of whether the proposal 
is in the public interest. 
 
The proposal fails to satisfy 3 critical groups of development controls. In order of ranking these 
relate to: 
 

1. visual impacts 
2. access to the waterway  
3. heritage 

 
The proposal does include public benefits but beyond benefiting future marina customers they are 
limited and in some cases, including the channel between the marinas and the reduced area of 
waterway the marinas will occupy, have been overstated by the applicant. 
 
The proposal is not considered to be in the public interest. 
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23. RECOMMENDATION: PURSUANT TO SECTION 80(1) OF THE 

ENVIRONMENTAL PLANNING AND ASSESSMENT ACT, 1979  
 
THAT the Council, as the consent authority, refuse to grant development consent to DA 766/2006/1 
for redevelopment of Rose Bay and Point Piper Marinas on land at 594-596 New South Head Road 
Rose Bay & 5 Wunulla Road Point Piper, for the following reasons: 
 

1. The blocking of views to foreshores, the waterway and Shark Island and the negative effect 
on public access to the waterway does not properly recognise, protect, enhance and maintain 
the Harbour as an outstanding natural asset and as a public asset of national and heritage 
significance for existing and future generations. This is contrary to clause 2(1)(a) of the 
Sydney Regional Environmental Plan (Sydney Harbour Catchment) 2005 

 
2. The negative effect on public access to the waterway does not properly recognise the 

Harbour as a public resource, owned by the public, to be protected for the public good and is 
contrary to cl.2(2)(a) of the Sydney Regional Environmental Plan (Sydney Harbour 
Catchment) 2005 

 
3. The blocking of views to foreshores, the waterway and Shark Island does not properly 

recognise that the protection of the Harbour’s natural assets has precedence over all other 
interests. This is contrary to clause 2(2)(c) of the Sydney Regional Environmental Plan 
(Sydney Harbour Catchment) 2005 

 
4. The overall reduction in the boat storage capacity of the proposed marinas (159) compared 

to the existing marinas (224) will reduce accessibility to Sydney Harbour contrary to clause 
2(f) of the Sydney Regional Environmental Plan (Sydney Harbour Catchment) 2005 

 
5. The Rose Bay marina will not achieve a visual outcome that harmonises with the planned 

character of the locality in that important views from the promenade and New South Head 
Road of the Harbour will be lost, contrary to clause 17(2) W5 zone objective (d) of the 
Sydney Regional Environmental Plan (Sydney Harbour Catchment) 2005 

 
6. The scale and size of the Rose Bay marina are not appropriate to the locality and will not 

protect and improve the natural and cultural scenic quality of the surrounding area when 
viewed from the promenade and New South Head Road, contrary to clause 17(2) W5 zone 
objective (g) of the Sydney Regional Environmental Plan (Sydney Harbour Catchment) 
2005 

 
7. The overall reduction in the boat storage capacity of the proposed marinas (159) compared 

to the existing marinas (224) will not maintain and improve public access to and from the 
waterway for recreational purposes contrary to clause 22(b) of the Sydney Regional 
Environmental Plan (Sydney Harbour Catchment) 2005 

 
8. The scale, form and siting of the Rose Bay marina has not been based on a proper analysis 

of views and vistas from New South Head Road or the likely future character of the locality, 
contrary to clause 25(a)(ii) and (iii) of the Sydney Regional Environmental Plan (Sydney 
Harbour Catchment) 2005 

 
9. The extent of floating pontoons, berthing pens and rigid lines of large boats associated with 

the proposed Rose Bay marina in an area of the waterway currently occupied by swing 
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moorings will not maintain, protect and enhance the visual qualities of Sydney Harbour, 
contrary to clause 25(b) of Sydney Regional Environmental Plan (Sydney Harbour 
Catchment) 2005  

 
10. The impact of the proposal together with other existing boat storage facilities in Rose Bay 

west will detract from the character of the waterway by introducing an additional expansive 
area of floating pontoons, berthing pens and rigid lines of large boats into an area of the 
waterway where single boats on swing moorings predominate. This is considered to be 
contrary to clause 25(c) of Sydney Regional Environmental Plan (Sydney Harbour 
Catchment) 2005   

 
11. Views of Sydney Harbour from the promenade and New South Head Road will be 

obstructed by the proposed storage of boats at the Rose Bay marina and therefore views will 
not be maintained, protected or enhanced as is required by clause 26(a) of Sydney Regional 
Environmental Plan (Sydney Harbour Catchment) 2005   

 
12. The boats stored at the proposed Rose Bay marina will not minimise the adverse impacts on 

views and vistas of Shark Island the Vaucluse hillside and shoreline as viewed from the 
promenade and New South Head Road and will therefore be contrary to clause 26(b) of 
Sydney Regional Environmental Plan (Sydney Harbour Catchment) 2005   

 
13. The cumulative impact of the proposal and other existing boat storage facilities in Rose Bay 

west will not minimise the impact on views as is required by clause 26(c) of Sydney 
Regional Environmental Plan (Sydney Harbour Catchment) 2005 

 
14.  The overall reduction in the boat storage capacity of the proposed marinas (159) compared 

to the existing marinas (224) would be contrary to clause 27(a) of Sydney Regional 
Environmental Plan (Sydney Harbour Catchment) 2005 which provides that development 
should increase the number of public boat storage facilities 

 
15. The proposal will have unacceptable impacts on a heritage item in the vicinity of the 

marinas in that views of Shark Island from the promenade and New South Head Road will 
be obstructed, contrary to clause 59 of the Sydney Regional Environmental Plan (Sydney 
Harbour Catchment) 2005. 

 
16. The overall reduction in the boat storage capacity of the proposed marinas (159) compared 

to the existing marinas (224) will reduce accessibility to the waterway rather than 
maintaining and enhancing it as is required by clause 4.2 (general requirements) Sydney 
Harbour Foreshores & Waterways Area DCP for SREP (Sydney Harbour Catchment) 2005 

 
17. The Rose Bay marina will dominate the landscape setting of Rose Bay as boats moored in 

the berths will obscure the Vaucluse shoreline and hillside and Shark Island from prominent 
viewing locations along the promenade and New South Head Road contrary to clause 4.2 
(general requirements) of the Sydney Harbour Foreshores & Waterways Area DCP for 
SREP (Sydney Harbour Catchment) 2005. 

 
18. The loss of all 172 swing moorings allocated to the existing marinas will reduce the number 

of publicly available swing moorings and would therefore be contrary to clause 4.7 
(location) of the Sydney Harbour Foreshores & Waterways Area DCP for SREP (Sydney 
Harbour Catchment) 2005 
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19. The proposal will result in an unacceptable loss of boat storage facilities capable of 
accommodating yachts as 72 of the proposed 159 marina berths are designated as restricted 
berths to accommodate power boats only. Also, the reason given for the restricted berths is 
to meet a demand for power boats whereas clause 4.7 (design and layout) of the Sydney 
Harbour Foreshores & Waterways Area DCP for SREP (Sydney Harbour Catchment) 2005 
requires berths and fairways of commercial marinas to accommodate either yachts or motor 
vessels and restricted berths are only to be nominated where it will lead to an optimal 
environmental outcome. 

 
20. The visual contrast between the proposed marinas, which will consist of marina berths only, 

and the existing or planned future character of the Rose Bay setting, which predominantly 
comprises single swing moorings and affording views, will not be minimised and would 
therefore be contrary to clause 4.7 (visual impact) of the Sydney Harbour Foreshores & 
Waterways Area DCP for SREP (Sydney Harbour Catchment) 2005 

 
21. The visual impact of the Rose Bay marina on people using the promenade and New South 

Head Road will not be minimised and berthed vessels will block views of the waterway, 
Shark Island, the main Harbour channel, the north shore and the hillside and shoreline of 
Vaucluse contrary to clause 4.7 (visual impact) of the Sydney Harbour Foreshores & 
Waterways Area DCP for SREP (Sydney Harbour Catchment) 2005. 

 
22. Berthed vessels associated with the Rose Bay marina will block views from the promenade 

and New South Head Road of the Harbour contrary to clause 4.7 (visual impact) of the 
Sydney Harbour Foreshores & Waterways Area DCP for SREP (Sydney Harbour 
Catchment) 2005. 

 
 
 

 
 
 
 
 
 
 
Peter Kauter  Allan Coker 
Executive Planner  Director-Planning & 

Development 
 
 
ANNEXURES 
 
1. Plans and elevation 
2. Manager-Open Space referral response 12/12/07 
3. Team Leader, Development Engineer’s referral response 13/11/07 
4. Environmental Health Officer’s referral response 19/1/07 
5. Environmental Protection Coordinator’s referral response 15/3/07 
6. Environmental Protection Coordinator’s memo 24/5/07 
7. Environmental Protection Coordinator’s memo 13/11/07 
8.  Heritage Officer’s referral response 17//1/07 
9. Urban Design Planner’s referral response 15/11/07 
10. Fire Safety Officer’s response 4/9/07 
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11.  NSW Department of Primary Industries general terms of approval 12/1/07 
12. NSW Department of Environment & Conservation general terms of approval 8/2/07 
13. Sydney Regional Development Advisory Committee response 28/6/07 
14. Hazardous Goods Unit, Department of Environment & Planning letter 10/7/07 
15. Foreshores & Waterways Planning & Development Advisory Committee comments 2/2/07 
16. Foreshores & Waterways Planning & Development Advisory Committee comments 13/8/07 
17. Heritage Council of NSW letter 7/8/07 
18. NSW Police (CPTED) letter 
19. Sydney Harbour Regional Environmental Plan 2005 assessment table  
20. Sydney Harbour Waterways & Foreshores Area Development Control Plan 2005 assessment 

table 
21. NSW Maritime land owner’s consent 16/2/07 
22. Traffic report brief 
23. Sinclair Knight Merz traffic report 
24.  The Ecology Lab review 
25. Council’s letter 2/3/07 to NSW Maritime 
26. NSW Maritime’s letter 11/9/07 
27. Objector’s matrix 
28. List of people who put in written submissions in support of the proposal 
29. Peer review of visual assessment by Architectus 
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