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Outline Of Meeting Protocol & Procedure:

• The Chairperson will call the Meeting to order and ask the Committee/Staff to present
apologies or late correspondence.

• The Chairperson will commence the Order of Business as shown in the Index to the
Agenda.

• At the beginning of each item the Chairperson will ask whether a member(s) of the
public wish to address the Committee.

• If person(s) wish to address the Committee, they are allowed three (3) minutes in which
to do so.  Please direct comments to the issues at hand.

• If there are persons representing both sides of a matter (eg applicant/objector), the
objector speaks first.

• At the conclusion of the allotted three (3) minutes, the speaker resumes his/her seat and
takes no further part in the debate unless specifically called to do so by the Chairperson.

• If there is more than one (1) person wishing to address the Committee from the same
side of the debate, the Chairperson will request that where possible a spokesperson be
nominated to represent the parties.

• The Chairperson has the discretion whether to continue to accept speakers from the
floor.

• After considering any submissions the Committee will debate the matter (if necessary),
and arrive at a resolution.

Note:Matters where there is a substantive change to the recommendation of the Council
Officer are referred to the next appropriate meeting of the Application Assessment
Panel.

Note:Matters can be “called” from this Committee to the Development Control Committee
(DCC) by Councillors subject to the following requirements:

- Calling requires two Councillors
- Calling must be lodged before 3.00pm on the business day preceding the Application

Assessment Panel meeting at which the item is listed.
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WOOLLAHRA MUNICIPAL COUNCIL

Notice of Meeting

21 June 2004

To: General Manager
Director – Technical Services
Director – Planning & Development
Manager – Compliance
Manager – Strategic Planning

CC: The Mayor
All Councillors

Application Assessment Panel Meeting – 29 June 2004

In accordance with the provisions of the Local Government Act 1993, I request your
attendance at a Meeting of the Council’s Application Assessment Panel to be held in the
Committee Room, 536 New South Head Road, Double Bay, on Tuesday 29 June 2004 at
3.00pm.

Gary  James
General Manager
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Meeting Agenda
Part One of One Part

Item Subject Pages

1
2
3

Apologies
Late Correspondence
Declarations of Interest

Items to be Decided by this Committee using its Delegated Authority

D1 Confirmation of Minutes of Meeting held on 22 June 2004 1

D2 DA1038/2003 – 2/29 New Beach Road, Darling Point – Unit 2
Alterations & additions – 2/12/2003
*See Recommendation Page 3

2-30

D3 DA855/2003 – 78 Cascade Street, Paddington – Section 82A Review
of refusal of consent – 29/4/2004
*See Recommendation Page 38

31-50

D4 DA502/2003 – 266 Old South Head Road, Watsons Bay – Alterations
& additions to existing two unit residential flat building involving a
partial 1st floor extension, conversion of an existing roof space void
into a habitable attic & landscape works – 26/6/2003 & 9/6/2004
*See Recommendation Page 54

51-98

D5 DA1074/2003 – 95 Kings Road, Vaucluse – Demolition of existing
garage & carport structure & construction of two storey building
containing a double garage, lift & storage room below – 10/12/2003
*See Recommendation Page 108

99-120

D6 DA196/2004 – 26 Yarranabbe Road, Darling Point – New swimming
pool – 31/3/2004
*See Recommendation Page 136

121-147

D7 DA263/2001 Part 2 – 125 Windsor Street, Paddington - Section 96
proposed modification to change 1st floor window on southern façade
from timber to aluminium – 29/4/2004
*See Recommendation Page

148-159
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Item No: D1 Delegated to Committee
Subject: Confirmation of Minutes of Meeting held on 22 June 2004
Author: Les Windle, Manager - Governance
File No: See Application Assessment Panel Minutes
Reason for Report: The Minutes of the Meeting of Tuesday 22 June 2004 were

previously circulated.  In accordance with the guidelines for
Committees’ operations it is now necessary that those Minutes be
formally taken as read and confirmed.

Recommendation:

That the Minutes of the Application Assessment Panel Meeting of 22 June 2004 be taken as read
and confirmed.

Les Windle
Manager - Governance
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APPLICATION ASSESSMENT PANEL SITE INSPECTION REPORT

ITEM No. D2

FILE No. DA 1038/2003

ADDRESS: 2/29 New Beach Road DARLING POINT 2027

PROPOSAL: Unit 2 - Alterations and additions.

TYPE OF CONSENT: Local Development

APPLICANT: Constructive Dialogue Architect's Studio

OWNER: Mr P E & Mrs R A Marsh

DATE LODGED: 02/12/2003

AUTHOR: Mr R Keys

Site Inspection

The subject Development Application was considered by the Application Assessment Panel on
Tuesday 15 June 2004. The panel resolved:

“THAT Development Application No. 1038/2003 for alterations and additions on land at No.? 2/29
New Beach Road, Darling Point, be deferred to the Application Assessment Panel meeting to be
held 29 June 2004 to allow the Panel to carry out a site inspection.”

A site inspection in relation to this Development Application was conducted on Friday 18 June
2004 with the following staff present:

Present: Application Assessment Panel

T Tuxford (Manager – Building & Compliance) (Chair)
A Coker (Director – Planning & Development)
C Bluett (Manager – Strategic Planing)
Ryan Keys (Acting Team Leader – South West)

The following people addressed the Panel:

Mr S Dickson on behalf of Ms I Dickson, objector of 2/28 New Beach Road, Darling Point, and Mr
T Turner, the architect, addressed the Panel.

Consideration

The Panel viewed the subject site from New Beach Road and the rear communal open space area of
29-30 New Beach Road.  The Panel also viewed the external appearance of 2/37-38 New Beach
Road where an approved (DA 1024/2003) attic conversion has been constructed wholly within the
existing roof form, except for the addition of several skylights.
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Recommendation

The Panel at the site inspection submit the following recommendation for consideration by the
Application Assessment Panel:

THAT Council, as the consent authority, refuse development consent to Development Application
No. 1038/2003 for alteration and additions to Unit No 2 on land at 29 New Beach Road Darling
Point, for the following reasons:

1. Heritage Conservation

The proposal is inconsistent with the recommendations of the Heritage Inventory Sheet,
which indicates that:

“proposed work which would adversely impact on the external scale, form, or composition
should not be considered.”

2. Heritage Item

The proposal would have a detrimental impact on the significance of the heritage item and
other buildings in the group (Nos 27 to 38 New Beach Road, Darling Point) which are also
heritage items and does not comply with Clauses 2(2)(g), 26 and 27 of the Woollahra LEP
1995.

3. Undesirable precedent

Approval would create an undesirable precedent for similar roof conversions to Nos 27 to 38
New Beach Road, Darling Point, which are heritage items.

4. Floor Space Ratio

The proposed floor space ratio exceeds the maximum Floor Space Ratio permitted under
Clause 11 of the Woollahra LEP 1995.  The submitted objection to the Floor Space Ratio
development standard submitted under SEPP No. 1 is not well founded in the circumstances
of this case.

5. Maximum Building Height

The proposed building height exceeds the maximum building height permitted under Clause
12 of the Woollahra LEP 1995.  The submitted objection to the Maximum Building Height
development standard submitted under SEPP No. 1 is not well founded in the circumstances
of this case.

6. Alternative and Reasonable Solutions

Additional accommodation to reasonably meet the applicant’s needs could be provided in an
alternative manner, which does not involve an adverse impact on the external scale, form and
composition of the building.

Mr R Keys
Acting Team Leader
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Advisings

1. Appeal

Council is always prepared to discuss its decisions and, in this regard, please do not hesitate to
contact Mr G Fotis.  However, if you wish to pursue your rights of appeal in the Land &
Environment Court you are advised that Council generally seeks resolution of such appeals
through a Section 34 Conference, instead of a full Court hearing.  This approach is less
adversarial, it achieves a quicker decision than would be the case through a full Court hearing
and it can give rise to considerable cost and time savings for all parties involved.  The use of
the Section 34 Conference approach requires the appellant to agree, in writing, to the Court
appointed assessor having the full authority to completely determine the matter at the
conference.

Annexure: Development Assessment Report submitted to the Application Assessment Panel
on Tuesday 15 June 2004.
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SECTION 82A REVIEW OF DETERMINATION REPORT

ITEM No. D3

FILE No. DA 855/2003

ADDRESS: 78 Cascade Street PADDINGTON 2021

PROPOSAL: Review of determination.

DATE DA DETERMINED: 20 February 2004

SUBJECT OF REVIEW: Refusal of Consent

DATE S82A REVIEW
APPLICATION LODGED:

29/04/2004

APPLICANT: Mr J Karpouzis

OWNER: Mr J & Mrs S Karpouzis

REVIEW OFFICER: Mr W Turner

LOCALITY PLAN

Subject
Site

Objectors

North

Locality
Plan
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1. SUMMARY

Reason for report

In accordance with Section 82A of the Environmental Planning & Assessment Act 1979 this
application is referred to the Application Assessment Panel to reconsider the reasons for refusal
determined by delegation.  The application has now been amended in an attempt to satisfy the
previous concerns.

Issues

• Conservation area.
• Woollahra LEP 1995.
• Paddington Development Control Plan

- Part 5.1.5 – Site cover, setbacks and levels
- Part 5.1.6 – Landscaping and private open space
- Part 5.1.7 – Building height, bulk and scale
- Part 5.2.1 – Dormer windows and skylights

• The Building Code of Australia
- Part 3.8.2 Room heights

Objections

There were two objections to the previous submissions:

• The Paddington Society
• Mr & Mrs Leishman – 80 Cascade Street (northern side)

These objections played an important part in the previous refusal.

Although no objections were received to this review application, the drawings as now modified are
not considered to satisfy the previous concerns of the objectors.

Recommendation

Refusal.

2. BACKGROUND

The previous consideration which led to refusal was determined by delegated authority and a copy
of this report is attached – Refer to Annexure  1.

3. DESCRIPTION OF PROPOSAL SUBJECT OF REVIEW

The original proposal was to include two storey boundary to boundary additions across the existing
breezeway with an elevated garage to the upper level of Norfolk Lane at the rear.

An attic bedroom with an ensuite was proposed within the main roof space with a flat roof
boundary to boundary dormer window.



Woollahra Municipal Council Agenda and Business Paper
Application Assessment Panel 29 June 2004

\\FS1\VOL1\COMMON\Application Assessment Panel\AGENDAS\2004\jun29-04aapage.doc 8

4. DESCRIPTION OF PROPOSED REVIEW

The first floor additions above the breezeway has now been deleted and the attic area has been
reduced with a smaller dormer window.

The length of the garage has been extended by 840mm over the lower courtyard in order to comply
with the minimum length of a car space required from AS2840.1-“Off Street Carparking”.

The following comments have been obtained from Ms Kate Higgins, Council’s Heritage
Assessment Officer.

I refer to the following documents received for this report:
§ Drawing set by Moshonis Bros Designs numbered 1 to 9 dated October ’03.
§ Statement of Environmental Effects by Moshonis Bros Designs undated.

Heritage Status:
Heritage item: no
Conservation area:          Paddington Heritage Conservation Area
Vicinity of heritage item: no
Potential heritage item: no

Significance of property to the conservation area
The subject property contains a two storey Victorian terrace. The dates from a key period of
significance for the conservation area and makes a positive contribution to the streetscape.

Assessment of heritage impact
The proposed work includes a new garage, a ground floor addition, an attic within the roof space
and an attic  dormer window. No changes are proposed to the front of the terrace.

The ground floor addition is into the existing side passageway. This is consistent with the
Paddington DCP controls.

The rear garden area is relatively small. The small size of rear garden area is the result of a rear
addition made c1969 (BA776/69).  This, together with the small size of the original lot, creates the
difficulty in placing a garage in the garden.

Concerns include the following:
§ The close proximity of the proposed garage to terrace has an adverse impact on the setting of

the terrace.
§ The awkward overhanging form of the proposed garage.
§ The proposed dormer does not have a vertical proportion.

There is no objection to the proposed french window as the rear of the terrace is not part of a
consistent row and the proposed window would have limited visibility from the street.

Recommendation
REFUSAL
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5. COUNCIL’S STATUTORY RESPONSIBILITIES UNDER S82A

Under Section 82A of the Environmental Planning and Assessment Act 1979, an
applicant may request Council to review a determination of a development application, other than
for:

(a) designated development,
(b) integrated development; or
(c) state significant development

The request for review must be made within 12 months after the date of determination and the
review must occur in the following way:

(a) If the determination was made by a delegate of Council – the review must be undertaken by
Council or another delegate of Council that is not subordinate to the delegate who made the
determination, or

(b) If the determination was made by full Council the review must also be undertaken by full
Council.

Upon making a determination of the review application, the following must be undertaken:

• If upon review, Council grants development consent, or varies the conditions of a
development consent, it must endorse on the notice of determination the date from which the
consent, or the consent as varied by the review, operates.

• If upon review, Council changes a determination in any way, the changed determination
replaces the earlier determination as from the date of the review.

Council’s decision on a review may not be further reviewed under section 82A.

6. CONSIDERATION OF REVIEW

6.1 Substantially the same development

The revised application is for two storey additions to the rear with a new attic room as well as a new
garage to the rear laneway.  This is substantially the same development as previously assessed.

6.2 Woollahra Local Environmental Plan 1995

The development must have regard to WLEP 1995 and the heritage conservation controls in Clause
8(5) of WLEP 1995, which prescribes that Council shall not grant consent to development unless it
is satisfied that the proposal is consistent with such aims and objectives of the LEP as set out in
Clause 2 and such objectives of the zone within which the development is proposed to be carried
out that apply to the proposed development.  The aims of Clause 2 are to conserve the
environmental heritage of the area of Woollahra and to protect the amenity and natural environment
to the area of Woollahra.
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The objectives of Clause 2 in relation to heritage conservation are to identify heritage items and
heritage conservation areas and to provide measures for their conservation, protection and
enhancement as well as to ensure that new development is undertaken in a manner that is
sympathetic to and does not detract from the heritage significance of heritage items and their
settings and of heritage conservation areas.

It is considered that the proposal would not satisfy the above objectives.

6.3 The Paddington Development Control Plan

Part 5.1.5 Site coverage Setbacks and Levels

Consideration needs to be given to the following objectives and guidelines which are applicable to
this application.

Objectives
O2 To retain established building alignments, setbacks and levels.
O3 To ensure that new development responds appropriately to established alignments, setbacks

and levels.
O6 To encourage the retention or creation of useable open space at the rear of sites.

Guidelines and Controls
G3 Site coverage is not to be disproportional to the adjoining properties.
G5 Levels established by infill and new residential structures are to reflect ground levels

established by buildings in the context of the site.

Comment

The existing lane level is elevated and is approximately 2.6 metres above the ground floor level of
the house.

The rear yard is presently open and comprises two separate sets of steps with a courtyard to an
intermediate level in between the steps.

The proposal is to raise the rear yard level to provide for a garage and this will considerably reduce
the existing area of useable open space as well as having an impact to the neighbouring premises at
No. 80 (northern side) with the introduction of new boundary walls to the upper level.

This will result in excessive site coverage which is inconsistent with the other properties within the
close proximity.

Part 5.1.6 Landscaping and Private Open Space

Consideration needs to be given to the following objectives and guidelines which are applicable to
this application.

Objectives
O1 To promote landscaping that contributes to the character of the conservation area.
O2 To maintain an area at the rear of each site which enables planting at natural ground level

and assists on-site drainage.
O3 To ensure that provision is made for accessible and usable private open space at the rear of

properties.
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O4 To encourage the provision of semi-permeable and permeable areas of open space in rear
gardens to assist with on-site drainage.

Guidelines and Controls
G1 The required area of private open space for residential properties is to be 1/6 of the site.
G3 On-site detention of stormwater shall be provided by porous and semi-porous surfaces.  This

should be 50% of the required open space.
G4 The area of soft landscaping should be at least 50% of the required private open space.
G5 Soft landscaping shall be at existing ground level or at the original garden level.
G6 Part of the private open space must be capable of serving as an extension of the dwelling for

relaxation, dining, entertainment, recreation and children’s play area and should be directly
accessible from the main living area of the dwelling. Stairways and ramps may be used to
provide access from the building to the open space in cases of sloping sites and grade
variations. The raising of open space areas to provide level access from a building may not
be acceptable due to the impact on adjoining properties and the significance of the property
generally.

Site Area = 121m² Existing(m²) Proposed(m²) Required(m²)

Private Open Space 59.8 18.5 20.16

Soft Landscaping 3.6 6.1 10.2

Porous Areas 17.6 11.75 10.6

NB. The above calculations includes the open space to the front yard which would not normally be
adapted as private open space for passive use.

Comment

The general objectives of private open space are to provide outdoor areas which are adequately
sized, proportioned and located for the use and enjoyment of occupants and to set aside an area for
adequate and appropriate landscaping as well as to consider aural and visual privacy, sunlight
access and views.  The location and area to be set aside for private open space is considered to be
unacceptable.

In this instance the only rear yard area is to include the reduced open space of 1.5m between the end
of the new garage and to the rear of the house leaving an area of approximately 5m² which is very
limited in sunlight and restricted in area to make provision for soft landscaping.

It should be noted that the neighbouring premises to No. 76 has constructed an open carport from
DA745/01 and the open courtyard space below is approximately 21m² with a reduction in the rear
alignment of the house by 2 metres to that of the subject premises.

Off-street carparking to the other properties to this side of the laneway is by way of a roller door to
an open courtyard from the upper lane level.

Part 5.1.7 Building Height, Bulk and Scale

Consideration needs to be given to the following objectives and guidelines which are applicable to
this application.
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Objectives
O5 To minimise the impact of new development on the access to sunlight for private properties

and public places such as neighbourhood parks.

Comment

The height of the new boundary walls to the garage are to be 2.4m and this resulted in an objection
from the owner of No. 80 when having regard to the impact upon the open courtyard.  This has
remained unchanged and remains a valid objection.

Part 5.2.1 Dormer Windows and Skylights

Consideration needs to be given to the following objectives and guidelines which are applicable to
this application.

Objectives
O3 To minimise the impact of dormers and skylights on the form, appearance and fabric of roofs.

Guidelines and Controls
G4 The design, proportions and materials of new dormer windows, where permitted, must be

based on traditional models and must be appropriate to the architectural style of the building
and the building’s context.

Comment

It is considered that the scale and design of the new dormer window to the rear does not conform to
these guidelines and controls.

6.4 The Building Code of Australia

Part 3.8.2 Room Heights

Ceiling heights must not be less than;

(e) An attic room – a height that does not unduly interfere with the proper functioning of the
room.

Section 2 Performance provisions

The objective is to safeguard the occupants from injury or loss of amenity caused by inadequate
height of a room or space.

Comment

In this instance the size of the proposed attic room has been reduced with the maximum head room
clearance of 1825mm below the ridge line of the dormer window.

In order to satisfy the above criteria referred to in Part 3.8.2 it has been commonly accepted that a
minimum clearance of 2.4m below the main ridge line would be acceptable.  In this instance the
proposed head room clearance is inadequate.
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7. CONCLUSION

This assessment clearly demonstrates that the Review application has not fully addressed the
previous reasons for refusal and it is considered that Council has no alternative but to determine the
application by way of maintaining its refusal.

8. RECOMMENDATION: Pursuant to Section 82A of the Environmental Planning and
Assessment Act, 1979

THAT Council, as the consent authority, having considered the application for review of its
determination, resolve to maintain its refusal of development consent to Development Application
No. 855/2003 for alterations and additions at rear of dwelling, addition of attic, new detached
garage, laundry and spa room on land at 78 Cascade Street Paddington, for the following reasons:

1. Aims and Objectives of the Woollahra LEP

The proposal does not accord to the general aims and objectives of the LEP with respect to
heritage conservation and does not comply with Clause 8(5) of the LEP.

2. Heritage Conservation

The proposal would have a detrimental impact upon the Paddington Conservation Area and
does not comply with Clause 2(2)(g)(ii) and Clause 28(2) of the Woollahra LEP.

3. The Paddington Development Control Plan

It is considered that the proposal does not comply with the following objectives and
guidelines to:

• Part 5.1.5 – Site Coverage, Setbacks and Levels
• Part 5.1.6 – Landscaping and Private Open Space
• Part 5.1.7 – Building Height, Bulk and Scale
• Part 5.2.1 – Dormer Windows and Skylights

4. The Building Code of Australia Housing Provisions

It is considered that the ceiling height to the new attic room does not comply with the
objectives of Part 3.8.2 Room Heights.

5. Public Interests

It is considered that the proposal is not in the public interest.

Mr W Turner Ryan Keys
REVIEW OFFICER ACTING TEAM LEADER



Woollahra Municipal Council Agenda and Business Paper
Application Assessment Panel 29 June 2004

\\FS1\VOL1\COMMON\Application Assessment Panel\AGENDAS\2004\jun29-04aapage.doc 14

ADVISINGS

1. Appeal

Council is always prepared to discuss its decisions and, in this regard, please do not hesitate to
contact Warren Turner.  However, if you wish to pursue your rights of appeal in the Land &
Environment Court you are advised that Council generally seeks resolution of such appeals
through a Section 34 Conference, instead of a full Court hearing.  This approach is less
adversarial, it achieves a quicker decision than would be the case through a full Court hearing
and it can give rise to considerable cost and time savings for all parties involved.  The use of
the Section 34 Conference approach requires the appellant to agree, in writing, to the Court
appointed assessor having the full authority to completely determine the matter at the
conference.

ANNEXURES

1. Original assessment Report with plans and elevation.
2. Revised plans and elevations.
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DEVELOPMENT APPLICATION ASSESSMENT REPORT

ITEM No. D4

FILE No. DA 502/2003/1

ADDRESS: 266 Old South Head Road, Watsons Bay

PROPOSAL: Alterations and additions to an existing two-unit residential flat
building involving a partial first floor extension, conversion of an
existing roof space void into a habitable attic and landscape works.

TYPE OF CONSENT: Local development

APPLICANT: David Gray & Co Pty Ltd

OWNER: Ms S H Shaffer

DATE LODGED: 26/06/2003 (original submission)
09/06/2004 (additional information received supporting the claim
that the property benefits from existing use rights)

AUTHOR: Mr R Byrne

LOCALITY PLAN

Subject
Site

Objectors

North

Locality
Plan
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1. PREAMBLE

The development application was deferred on 3 March 2004 to a future meeting of the Application
Assessment Panel to enable evidence to be submitted on whether the property has the benefit of
existing use rights for the purpose of a residential flat building.  Additional information has been
received from the applicant which demonstrates beyond reasonable doubt that the property benefits
from existing use rights.

2. SUPPLEMENTARY ASSESSMENT

Existing Use Rights
Section 108 of the Environmental Planning and Assessment Act 1979 (EPA&Act), together with
Clauses 41-45 of the EP&A Act Regulation 2000 provide for existing use rights.

In relation to establishing existing use rights, there are three key aspects to be established as
follows:-

• the use was lawfully commenced;
• the use was made prohibited by a subsequent LEP; and
• the use has been continuous and not been abandoned for more than 12 months.

The three points are considered under their respective headings.

Was the use lawfully commenced?
Information supplied by the applicant indicates that the use was lawfully commenced.  Council
archival file V25/40 contains approved plans and specifications in relation to the erection and
completion of a pair of brick maisonettes.  The architectural drawings by J.A. Dobson were stamped
and signed as approved by the Council on 27 March 1940. Consent was issued under the provisions
of Ordinance 7 of the Local Government Act 1919.

A copy of the architectural drawings by J.A. Dobson, which show a "proposed three-bedroom
maisonette", being two separate residences with separate ground floor front and rear entrances, has
been supplied by the applicant and is on file. Physical inspection has revealed that the building was
constructed in accordance with the approved plans.

Was the use prohibited by a subsequent LEP?
The use was still permissible under the County of Cumberland Planning Scheme (CCPS) which
commenced in 1951. The CCPS zoned the site as "Living Area" which is coloured light scarlet on
the scheme map. The CCPS land use map was cited by the author of this report, being Sheet 24 of
the CCPS land use map, located in the 1m x 1m dark blue cardboard folder archived in the
Sherbrooke Hall Local History Centre. "Residential Buildings" were a permissible use within the
living area zone. The definition of residential building provided for by CCPS includes a residential
flat building.

It was not until the gazettal of the Woollahra Planning Scheme (WPS) on 15 December 1972
(Government Gazette No 132) that the use of the land as a residential flat building became
prohibited.  The WPS zoned the land Residential “A”. The Residential (a) Zone prohibited
residential flat buildings.



Woollahra Municipal Council Agenda and Business Paper
Application Assessment Panel 29 June 2004

\\FS1\VOL1\COMMON\Application Assessment Panel\AGENDAS\2004\jun29-04aapage.doc 17

Has the use been continuous and not been abandoned for more than 12 months?
The use of the existing building as lawfully commenced has been continuous and has not been
abandoned for more than 12 months, since the commencement of the WPS. Evidence in support of
continuous use is as follows:

• The existing floor plan of the building is virtually identical to the approved plans.  There is no
evidence of the construction of any internal access between the two separate dwellings that
would permit them to function as a single dwelling.  There are separate entrances for each of the
two dwellings. Photographic evidence has been supplied which indicates that there are two
separate kitchens for reach of the two dwellings. The interior painting and decor of each of the
two dwellings are distinctly different.

• There are two separate gas meters for units 1 and 2 and copies of gas bills have been supplied
by the applicant which indicate that the property has continued to function as two separate
dwellings.

• There are two separate electricity meters for units 1 and 2.

• A copy of the rate notice from Sydney Water has been provided indicating that the property is a
“dual occupancy”.

• A copy of a survey for the site has been provided (lot 4, deposited plan 19845), stating that the
property is a “two-storey brick duplex”.

• A letter from a Mr Carl Ewington dated to March 2004, has been provided stating that he lived
next-door at No 268 Old South Head Road for approximately 14 years and looked after the
previous owner Mr Russell for approximately 10 years prior to the property being purchased by
Mrs Susan Schaffer. Mr Ewington lived at one of the units on the site and looked after the other
unit in a caretaker capacity from 21 April 2003 until December 2003.  Mr Ewington states that
the property has always functioned as two separate dwellings.  The author of this report has
interviewed Mr Ewington and confirmed the contents of this letter.

In the time that has elapsed since the proposal was first before the Application Assessment Panel no
further evidence has been provided by the objector, Mr Thomson, that would indicate that the use
has been abandoned for more than 12 months and that the site has been used as a single residence
for many years. The fact that the site has a Council garbage rate notice for a single property does
not conclusively indicate that the use has been abandoned.  Council's rates department has indicated
that one domestic waste charge could still apply to an old dual occupancy and that there are many
such examples within the municipality.  The fact that both dwellings have been in continuous single
ownership and have not been subdivided adequately explains why the site has only one domestic
waste charge.  Further, the absence of a second letterbox would similarly not prevent continuous
use of the property as two separate dwellings.

The site has been used continuously or has been capable of being used as two separate dwellings.
The fact that one or both of the dwellings may have been unoccupied for a period, is not sufficient
to establish that the use has been abandoned if the intent was there to maintain the use. On the basis
of physical inspection, there has been no intention to confine the two separate dwellings into a
single use.
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On the basis of the evidence discussed above, it has been demonstrated beyond reasonable doubt
that the use of the site as a two-dwelling maisonette was lawfully commenced, that this use was
subsequently prohibited by the Woollahra Planning Scheme, and that the use has been maintained
continuously since it was prohibited and has not been abandoned.

3. CONCLUSION - THE PUBLIC INTEREST

The claim that the property benefits from existing use rights for the purposes of the residential flat
building has been established beyond reasonable doubt.

4. RECOMMENDATION: Pursuant to Section 80(1) of the Environmental Planning and
Assessment Act, 1979

THAT the Council, as the consent authority, grant development consent to Development
Application No. 502/2003 for alterations and additions to an existing two-unit residential flat
building involving a partial first floor extension, conversion of an existing roof space void into a
habitable attic and landscape works on land at 266 Old South Head Road Watsons Bay, subject to
the following conditions:

1. Approved Plans

This consent relates to the work, shown in colour, on plans numbered STA-DA2 to STA-
DA05 inclusive, dated 25 March 2003, 2 May 2003 and 21 June 2003, drawn by David L
Gray Architects, including the landscape plan numbered L01, dated 25 March 2003, drawn by
One Plus, all of which carry a Council stamp “Approved DA Plans” and the signature of a
Council officer, except where amended by the following conditions.

2. Requirement for a Construction Certificate

In accordance with the provisions of Section 81A of the Environmental Planning and
Assessment Act 1979, the erection of the building must not be commenced until:

(a) detailed plans and specifications of the building have been endorsed with a Construction
Certificate by:

(i) Council; or
(ii) an accredited certifier; and

(b) a principal certifying authority (PCA) has been appointed and the Council has been
notified in writing of the appointment, and

(c) at least two days notice, in writing, has been given to Council of the intention to
commence work.

3. Materials

Details of the colour, texture and substance of all external materials must be submitted to
Council or the accredited certifier prior to the issue of a Construction Certificate and are to be
to the satisfaction of an authorised Council assessment officer or the accredited certifier.
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4. Drawings to show levels and heights

The reduced levels of the ground floor, first floor and the overall height of the roof in relation
to Australian Height Datum must be shown on the drawings submitted with the Construction
Certificate Application to ensure that building construction complies with the development
consent.

5. Structural adequacy

A statement from a qualified practising Structural Engineer, certifying to the adequacy of the
existing structural members, walls and footings to support the additional loads imposed by the
proposed development, must be submitted with the Construction Certificate application.

This condition is imposed to ensure the structural integrity of the proposed building work.

6. Structural details

Structural engineering details and design calculations, prepared and certified by a qualified
practising Structural Engineer, must be submitted with Construction Certificate application,
for all reinforced concrete work, structural steel work, retaining walls, brick fences, shoring
and underpinning, isolated piers, chimneys, parapets and other structural members.

This condition is imposed to ensure the structural integrity of the proposed building work.

7. Layout of buildings

The layout of all external walls, including retaining walls and contiguous piling must be
checked and verified by survey prior to the commencement of construction to ensure that
building construction complies with the development consent and does not encroach beyond
the boundaries of the site.

8. Demolition and construction hours

Demolition and construction work must not take place outside the hours of 7.00am to 5.30pm
Monday to Friday and 7.00am to 1.00pm Saturday.  No work and no deliveries are to take
place on Sundays and public holidays.   Noise from construction activities associated with the
development must comply with the guidelines contained in the NSW EPA Environmental
Noise Control Manual Chapter 171.

9. Levels

For the purpose of indicating relative levels in terms of Australian Height Datum and
boundary clearances, and to ensure that building construction complies with the development
consent, survey certificates must be provided to the PCA in respect of the building/s layout
and ground floor level/s prior to pouring of concrete or laying of timber floor boards.



Woollahra Municipal Council Agenda and Business Paper
Application Assessment Panel 29 June 2004

\\FS1\VOL1\COMMON\Application Assessment Panel\AGENDAS\2004\jun29-04aapage.doc 20

10. Building Inspections

The Applicant, Owner and Builder, jointly and severally, must ensure that they call their
Principal Certifying Authority ("the PCA") to carry out such critical phase building
inspections required by the PCA, the PCA Service Agreement and that the PCA is satisfied
with the level of compliance achieved before the Builder proceeds to the next phase of
construction.  Ample notice of required inspections must be given to the PCA in accordance
with the PCA Service Agreement. The Applicant, Owner and Builder must comply with the
PCA Service Agreement (Service Contract) and any lawful direction given by the Principal
Certifying Authority.

Note: It is the responsibility of the PCA to ensure that critical phase building inspections are
undertaken in accordance with a PCA Service Agreement and issue to the Applicant, Owner
and Builder appropriate Notice under Section 109L of the Environmental Planning &
Assessment Act 1979 ("the Act") where any breach of this consent occurs.  Failure of the
PCA to issue such notice may result in Council taking action under Section 109V of the Act.
Failure of the Applicant, Owner and Builder to comply with a PCA Service Agreement and
comply with lawful directions of the PCA under this condition may result in Council issuing
fines, notices, orders and commencing legal proceedings.  Council will only enter into PCA
Agreements with the Owner of the land being developed.  Council, if appointed as the PCA,
will report to the owner of the land being developed.

11. Connection to existing drainage system

Stormwater run-off from the proposed addition and new roof areas to drain to the existing
stormwater drainage system.

The existing stormwater drainage pipes on the property must be checked and certified by a
practising hydraulic engineer to ensure that all existing stormwater pipes are in good
condition and are operating satisfactorily. Certification and a plan showing pipe locations and
diameters must be submitted to Council or the accredited certifier prior to the final building
inspection.

Note: connection of stormwater run-off to the Sydney Water sewer system is not permitted.

If the existing stormwater pipes are not in good condition and/or not operating satisfactorily,
the existing drainage system must be upgraded. Certification and a plan showing pipe
locations and diameters of the upgraded system must be submitted to Council or the
accredited certifier prior to the final building inspection.

12. Wet areas

All floors of wet areas are to be constructed and finished so as to be impervious to water and
graded to a sufficient number of floor drains.

13. Fire safety

A schedule of all existing and proposed safety measures within the building must be
submitted to Council with or before the application for a Construction Certificate.



Woollahra Municipal Council Agenda and Business Paper
Application Assessment Panel 29 June 2004

\\FS1\VOL1\COMMON\Application Assessment Panel\AGENDAS\2004\jun29-04aapage.doc 21

14. Long Service Levy Payment

A Long Service Levy under Section 34 of the Building & Construction Industry Long Service
Payment Act , 1986, must be paid and proof of payment provided prior to the issue of a
Construction Certificate.

The Levy can be paid directly to the Long Services Payments Corporation or to Council.

15. Erosion and sediment control

An erosion and sediment control plan, designed in accordance with the SSROC Soil and
Water Management Brochures titled “Do it Right on Site” and the current version of the NSW
Landcom publication “Managing Urban Stormwater: Soils and Construction” (The Blue
Book), must be prepared to show erosion and sediment control measures which are to be
installed. The Plan must be submitted to Council or the accredited certifier for approval before
commencement of excavation or construction work.

16. Compliance with erosion and sediment control plan

The erosion and sediment control plan must be implemented during site works and
construction activities. All controls in the Plan must be maintained at all times. A copy of the
Plan must be kept on-site at all times and made available to the accredited certifier and
Council officers on request.

17. Display of Council’s warning sign for soil and water management

Throughout the demolition, excavation, remediation, and construction period, Council’s
warning sign for soil and water management must be displayed on the most prominent point
of the building site, visible both from the street and site.

A copy of the sign is available from Council.

18. Stockpiles

Stockpiles of topsoil, sand, aggregate, soil or other material must not be located on any
drainage line or easement, natural watercourse, footpath or roadway, or within the dripline of
any Street Tree. Stockpiles within the construction site must be protected with adequate
sediment controls, in accordance with Council’s Code for Sediment Control.

19. Location of building operations

Building operations such as brick cutting, washing tools or brushes and mixing mortar must
not take place on public roadways or footways or in any other location which could lead to the
discharge of materials into the stormwater drainage system.

Footpaths, gutters and roadways must be swept regularly to keep them free from sediment.

20. Temporary disposal of roof water

Stormwater from any roof areas must be linked, via a temporary downpipe, to a Council
approved stormwater disposal system immediately upon completion of the roof installation.
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21. Water conservation

Water saving showerheads must be fitted to all showers within the development to reduce
water consumption and promote energy efficiency.

22. Energy efficiency

The development must be designed and constructed so that each dwelling achieves a
performance rating of 3.5 stars (NatHERS or equivalent).  A NatHERS certificate, or
equivalent, is to be submitted by an accredited NatHERS assessor.  (A list of accredited
assessors is available from Council’s Customer Services Counter or from the Sustainable
Energy Development Authority).

23. Standard for demolition

All demolition work must be undertaken in accordance with the provisions of Australian
Standard AS2601-2001: The Demolition of Structures.

24. Damage security deposit

A security deposit of $8,000 for the cost of making good any damage to Council property
caused as a consequence of the construction work, plus an administration fee of $150.00, must
be paid to Council prior to the issue of the Construction Certificate.  The security deposit,
which may be in the form of a bank guarantee, has been calculated in accordance with the
following schedule.

Estimated cost of work Deposit

Works up to $50,000 $2,000
Works in excess of $50,000 & up to $100,000 $4,000
Works in excess of $100,000 $4,000+$200/$10,000 estimated

cost>$100,000

Council may use all or part of the Damage Security Deposit to complete damage restoration
works if they do not meet Council’s requirements.

25. Footpath levels

The existing footpath level and grade at the street alignment of the property must be
maintained.

26. Storage of materials and plant on Council’s footpath

Building, excavation or demolition materials and plant must not be stored on Council’s
footpath and/or roadway unless prior written approval has been obtained from Council’s
Development Engineer.
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27. Public footpaths

A safe pedestrian circulation route a minimum of 1.5m wide and with a pavement free of trip
hazards must be maintained at all times on or adjacent to the public footpaths fronting the
construction site.  Where the footpath is damaged, repair works must be carried when directed
by Council officers and in accordance with the relevant clauses of the current edition of AUS-
SPEC.

Where circulation is diverted on to the roadway clear directional signage and protective
barricades must be installed in accordance with Aust AS1742-3 1996 “Traffic Control
Devices for Work on Roads”.

If pedestrian circulation is not satisfactorily maintained, and action is not taken promptly to
rectify the defects, Council may carry out remedial works and deduct the cost from the
Damage Security Deposit.

28. Repair of Damaged Infrastructure

If Council’s infrastructure is damaged during the course of works, Council’s Development
Engineer must be notified and necessary repairs must be undertaken within the time stipulated
by Council, to Council’s specifications, and at no cost to Council. Works generally must be in
accordance with the relevant clauses of the current edition of AUS-SPEC.

If work is not undertaken to the satisfaction of the Development Engineer with regard to time
or quality, Council may carry out remedial works and deduct the cost from the Damage
Security Deposit.

29. Landscaping near driveways

The walls/landscaping on either side of the driveway must not exceed one metre in height for
a distance of two metres from the property boundary.  This is to ensure that the sight distance
available to drivers exiting the property is sufficient to alert them of oncoming vehicles and/or
pedestrians.

30. Compliance with Building Code of Australia

(a) All building work must be carried out in accordance with the provisions of the Building
Code of Australia.

(b) This condition does not apply to the extent to which an exemption is in force under
Clause 187 or 188, of the Environmental Planning and Assessment Regulation 2000,
subject to the terms of any condition or requirement referred to in Clause 187 (6) or 188
(4) of the Regulation.

31. Residential building work

(a) Building work that involves residentia l building work (within the meaning of the Home
Building Act 1989) must not be carried out unless the principal certifying authority
(PCA) for the development to which the work relates:
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• in the case of work to be done by a licensee under that Act:

(i) has been informed in writing of the licensee's name and contractor license
number; and

(ii) is satisfied that the licensee has complied with the requirements of Part 6 of that
Act; or

• in the case of work to be done by any other person:

(iii) has been informed in writing of the person's name and owner-builder permit
number; or

(iv) has been given a declaration, signed by the owner of the land, that states that the
reasonable market cost of the labour and materials involved in the work is less
than the amount prescribed for the purposes of the definition of owner-builder
work in Section 29 of that Act,

and is given appropriate information and declarations under paragraphs (a) and (b)
whenever arrangements for the doing of the work are changed in such a manner as to
render out of date any information or declaration previously given under either of those
paragraphs.

Note:The amount referred to in paragraph (a) (iv) above is prescribed by regulations under the
Home Building Act 1989.  As at the date on which this Regulation was Gazetted, that
amount was $5,000.  As those regulations are amended from time to time, so that
amount may vary.

(b) A certificate purporting to be issued by an approved insurer under Part 6 of the Home
Building Act 1989 that states that a person is the holder of an insurance policy issued for
the purposes of that Part is, for the purposes of this clause, sufficient evidence that the
person has complied with the requirements of that Part.

32. Excavations and backfilling

(a) All excavations and backfilling associated with the erection or demolition of a building
must be executed safely and in accordance with appropriate professional standards.

(b) All excavations associated with the erection or demolition of a building must be
properly guarded and protected to prevent them from being dangerous to life or
property.

33. Retaining walls and drainage

If the soil conditions require it:

(a) retaining walls associated with the erection or demolition of a building or other
approved methods of preventing movement of the soil must be provided; and

(b) adequate provision must be made for drainage.
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34. Signs to be erected on building and demolition sites

(a) A sign must be erected in a prominent position on any work site on which work
involved in the erection or demolition of a building is being carried out :

(i) stating that unauthorised entry to the work site is prohibited; and
(ii) showing the name of the person in charge of the work site and a telephone number

at which that person may be contacted outside working hours.

(b) Any such sign must be removed when the work has been completed.

(c) This clause does not apply to:

(i) building work carried out inside an existing building; or
(ii) building work carried out on premises that must be occupied continuously (both

during and outside working hours) while the work is being carried out.

35. Residential building work over $12,000 in value

Council must be provided with the following information prior to the commencement of any
works;

(a) the proposed builder's details (in writing); and
(b) proof of payment of the required insurance premium pursuant to Part 6 of the Home

Building Act 1989.

36. Occupation of premises

The premises must not be occupied prior to the issue of an Occupation Certificate.

Mr R Byrne Mr N Economou
ASSESSMENT OFFICER TEAM LEADER

ADVISINGS

1. Other approvals

This development consent does not remove the need to obtain any other statutory consent or
approval necessary under any other Act, including:

• an application for an Occupation Certificate under Section 109(C)(2) of the
Environmental Planning and Assessment Act 1979.

• An application for an Occupation Certificate may be lodged with Council if the
applicant has nominated Council as the Principal Certifying Authority.
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2. Works and requirements of other authorities

• Sydney Water may require the construction of additional works and/or the payment of
additional fees.  Other Sydney Water approvals may also be necessary prior to the
commencement of construction work.  You should therefore confer with Sydney Water
concerning all plumbing works, including connections to mains, installation or
alteration of systems, and construction over or near existing water and sewerage
services.

Contact Sydney Water, Rockdale (Urban Development Section) regarding the water and
sewerage services to this development.

• Australia Post has requirements for the positioning and dimensions of mail boxes in
new commercial and residential developments.  A brochure is available from your
nearest Australia Post Office. 

• AGL Sydney Limited has requirements for the provision of gas connections.
• Telstra has requirements concerning access to services that it provides.

3. Application for a Construction Certificate

The required Application for a Construction Certificate may be lodged with Council.
Alternatively, you may apply to an accredited private certifier for a Construction Certificate.

WARNING:  Failure to obtain a Construction Certificate prior to the commencement
of any building work is a serious breach of Section 81A(2) of the Environmental
Planning & Assessment Act 1979.  It is also a criminal offence which attracts
substantial penalties and may also result in action in the Land and Environment
Court and orders for demolition.

4. Occupational health and safety

All site works must comply with the occupational health and safety requirements of the NSW
WorkCover Authority.

5. Waste collection

Liquid and solid wastes generated on the site must be collected, transported and disposed of in
accordance with the requirements of the Protection of the Environment Operations Act 1997.
Records must be kept of all waste disposal from the site.

6. Relocation of stormwater drainage

Council is not responsible for the cost of relocating Council’s stormwater drainage pipes
through the subject property.

7. Hazardous Material Management

"Builders are advised to obtain a copy of the EPA publication Solutions to Pollution for
Builders which provides environmental information including hazardous material
management. The EPA can be contacted by phone on 131 555 or at www.epa.nsw.gov.au”
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8. Model

If you submitted a model with the application it must be collected from the Council offices
within fourteen (14) days of the date of this determination.  Models not collected will be
disposed of by Council.

9. Modifications to the consent

Changes to the external configuration of the building, changes to the site layout or any
changes to the proposed operation or use will require the submission and approval of an
application under Section 96 of the Environmental Planning & Assessment Act 1979 before
the issue of a Construction Certificate.

10. Tree preservation

Where tree work has not been approved by this Development Consent the developer is
notified that a general Tree Preservation Order applies to all trees in the Municipality of
Woollahra with a spread of branches greater than three (3) metres and also on all trees,
irrespective of the spread of branches, with a height greater than five (5) metres.  This order
prohibits the ringbarking, cutting down, topping, lopping, pruning, transplanting, injuring, or
willful destruction of such trees except with the prior written consent of the council.  Written
consent from Council for such tree works must be in the form of a Tree Preservation Order
Permit for Pruning or Removal of Protected Trees obtained from the Parks and Streetscape
Section of Council.

11. Storage bins on footpath and roadway

Approval is required from Council prior to the placement of any storage bin on Council's
footpath and/or roadway.

12. Home Building Act insurance

Home Building Act Insurance must be obtained from an insurance company approved by the
Department of Fair Trading prior to the commencement of demolition or construction work.

13. Building Code of Australia classification

The classification of the building pursuant to the Building Code of Australia is Class 2.

14. Long Service Levy

The current rate of the levy required by this consent is 0.2% of the cost all building and
construction work costing $25,000 or more.
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15. Appeal

Council is always prepared to discuss its decisions and, in this regard, please do not hesitate to
contact Mr Robert Byrne.  However, if you wish to pursue your rights of appeal in the Land &
Environment Court you are advised that Council generally seeks resolution of such appeals
through a Section 34 Conference, instead of a full Court hearing.  This approach is less
adversarial, it achieves a quicker decision than would be the case through a full Court hearing
and it can give rise to considerable cost and time savings for all parties involved.  The use of
the Section 34 Conference approach requires the appellant to agree, in writing, to the Court
appointed assessor having the full authority to completely determine the matter at the
conference.

ANNEXURES

1. Plans and elevation
2. Original report
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DEVELOPMENT APPLICATION ASSESSMENT REPORT

ITEM No. D5

FILE No. DA 1074/2003/1

ADDRESS: 95 Kings Road, Vaucluse

PROPOSAL: Demolition of the existing garage and carport structure and the
construction of a two storey building containing a double garage,
lift and storage room below

TYPE OF CONSENT: Local development

APPLICANT: Mr A A Cramer-Roberts

OWNER: A Cramer-Roberts & Mrs H A Cramer-Roberts

DATE LODGED: 10/12/2003

AUTHOR: Ms L So

LOCALITY PLAN

Subject
Site

Objectors

North

Locality Plan
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1. SUMMARY

Reason for report

The concerns of the sole objector to the application cannot be comprehensively satisfied via
conditions of consent. Accordingly, the matter is referred to the Application Assessment
Panel for determination.

Issues

• boundary setbacks
• objector’s concerns
• garage forward of the front building alignment
• streetscape

Objections

One

Cost of works

The stated cost of the proposed work of $370 000 has been checked using the standard criteria
specified in the Cordell Building Guide and is considered to be accurate.

Recommendation

The application is recommended for conditional approval because it:

1. is permissible under the zoning;
2. complies with the objectives of the relevant planning standards contained in

WLEP 1995 and RDCP 1999;
3. is an appropriate design for the site; and
4. will not have adverse effects on the amenity of adjoining properties and the public

domain such that refusal is justified.

2. DESCRIPTION OF PROPOSAL

The proposal involves the following works: -

• demolition of an existing garage and carport located within the front yard setback area;
• the construction of a two storey building (incorporating the retention of the existing

ground floor level western wall) containing a double garage at street level, a garden
storage room at the lower level and a residential lift;

• construction of a new suspended driveway; and
• minor alterations to the existing pedestrian stairs.
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3. DESCRIPTION OF SITE AND LOCALITY

The site is located on the northern (low) side of Kings Road, Vaucluse. The site has a
southern frontage to Kings Road of 15.24m in length, a northern (rear) boundary 15.24m in
length, an eastern (side) boundary 49.375m in length and a western (side) boundary 48.27m in
length. The site has an area of 729.5m².

The site is currently occupied by a single storey dwelling-house and is located approximately
3m below street level with an elevated single garage and carport at the front of the site (at
street level).

Adjoining development consists of one and two storey detached dwelling-houses.

4. PROPERTY HISTORY

There is no relevant history pertaining to this application.

5. REFERRALS

5.1 Comments from external approval bodies

Not applicable.

5.2 Building

Satisfactory, subject to Condition No 12.

5.3 Health

No comment required.

5.4 Heritage

No comment required.

5.5 Urban Design

No comment required.

5.6 Stormwater Drainage

Satisfactory, subject to Condition Nos 22, 23 and 27.

5.7 Landscaping/Trees Management

Satisfactory, subject to Conditions Nos. 38-44.

5.8 Parking and Traffic

Satisfactory, subject to Conditions Nos 28, 29 and 37.
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ENVIRONMENTAL ASSESSMENT UNDER S.79C

The relevant matters for consideration under section 79C of the Environmental Planning and
Assessment Act 1979 are assessed under the following headings:

6. STATE/REGIONAL INSTRUMENTS AND LEGISLATION

6.1 SEPPs

SEPP No. 55 – Remediation of Land

Clause 7 (1) (A) of this instrument requires Council to consider whether land is contaminated.
In this regard, Council’s records indicate a history of residential use dating back to 1934.

Additionally, Council’s investigation into possible contaminated sites within the municipality,
has not identified the subject or surrounding sites as potentially affected.  Accordingly, there
is considered to be no contamination issue.

6.2 REPs

SREP 23 – Sydney & Middle Harbours

The provisions of Clause 18 and the objectives stated under Clause 2 of this instrument
require Council to consider the visual impact that a development proposal may have upon
Sydney Harbour.

The proposal will not be visible from the harbour. Accordingly, there can be no inconsistency
between the proposal and the relevant provisions of SREP No. 23. The proposal is
satisfactory.

6.3 Section 94 contribution

Not applicable.

6.4 Other legislation

There is no other legislation applicable to the subject application.

7. WOOLLAHRA LOCAL ENVIRONMENTAL PLAN 1995

7.1 Aims and objectives of WLEP 1995 and zone (Clause 8(5))

The proposal is permissible and is consistent with the aims and objectives of the LEP and the
relevant objectives of the Residential 2(a) zone

7.2 Statutory compliance table

Site Area (729.5m²) Existing Proposed Control Complies

Overall Height (metres) 5.9 5.9 9.5 Yes
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7.3 Height

The proposal involves a maximum height of 5.9 metres, which complies with Council’s
height standard of 9.5 metres and the height objectives prescribed under Clause 12AA  of
WLEP 1995.

7.4 Other special clauses/development standards

Clause 18 Excavation:

Clause18 of the Woollahra LEP 1995 requires Council to consider the impact of excavation
associated with a development proposal upon the local environment.

The proposed excavation is limited to the construction of the footings for the proposed new
work, the extent of which is considered to be minor and satisfactory with regard to the
provisions of Clause 18 of Woollahra LEP 1995.

Clause 25 Water, wastewater and stormwater:

The proposal is acceptable in terms of Clause 25(1) and (2), subject to Condition Nos. 22, 23
and 27.

8. DRAFT AMENDMENTS TO STATUTORY CONTROLS

Draft Amendment 45 to WLEP 1999 applies, involving the introduction of objectives relating
to the provisions of adequate disabled access. The proposal is considered acceptable in
relation to the draft amendment.

Draft Amendment No 39 to Woollahra LEP 1995 requires Council to adequately consider and
manage impacts of development on acid sulphate soils. The Acid Sulphate Soils map
identifies land that may contain potential acid sulphate soils by establishing 5 classes of land
based on the probability of acid sulphate soils. Class 1 being the most likely and Class 5 being
the least likely.

The subject site falls within Class 5 classification indicating acid sulphate soils are not likely
to exist on the subject site and accordingly, it is considered that there is no acid sulphate
contamination issue.
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9.1 Compliance table - Woollahra Residential Development Control Plan 1999

Site Area (729.5m²) Existing Proposed Control Complies

Floor Space Ratio (m²)
0.26:1

(186.5m²)
0.33:1

(240m²)
0.55:1

(401m²)
Yes

Building Footprint (m²)
25%

(186.5)
28%
(210)

40%
(292) Yes

Building Boundary Setbacks (metres):
Front (south)
Side  (west)

4.5-5.5
0.970

4.5-5.5
0.790

Context
1.5-3.0

Yes
Yes

Proportion of Un-Built Upon Area at
Ground Floor to be Soft and Porous
Landscaping (Dwelling Houses)

>173m² >173m²

? of unbuilt
upon area
(173m²)

Yes

Area – >35m²
Dimension –

>3m

Area –>35m²
Dimension –

>3m

Area – 35m²
Dimension – 3m

Yes
Yes

Private Open Space Per Dwelling – At
Ground Level (m²) Area – >35m²

Dimension –
> 3m

Area – >35m²
Dimension –

>3m

Principal Area –
16m²

Dimension – 4m

Yes
Yes

Solar Access to Ground Level Open
Space of Adjacent Properties

>50%
>2.5m

>50%
>2.5m

50%
Dimension –

2.5m

Yes
Yes

Solar Access to North-Facing Living
Areas of Development (Hours in Mid-
winter)

>3hrs >3hrs 3 Yes

Solar Access to North-Facing Living
Areas of Adjacent Properties (Hours in
Mid-winter)

>3hrs >3hrs 3 Yes

Car Parking Spaces 2 2 2 Yes

Width of Garages, Parking Structures and
Driveways (metres)

21% of Site
Frontage or

3.2m

38% of Site
Frontage or 5.1

40% of Site
Frontage or

6.096
Yes

Location of Car Parking Structures
Behind Front
Building Line

Behind Front
Building Line

Behind Front
Building Line,

Except as
Provided for in

5.10.3 (p11)

No

Site analysis performance criteria

Part 3 of Council’s RDCP 1999 requires adequate site analysis documentation for
development applications.  The development proposal is considered to be satisfactory in this
regard.

Performance Criteria No. 1 requires development to fit into the surrounding environment and
pattern of development by responding to the surrounding neighbourhood character and
streetscape.
The proposal is considered to be satisfactory in this regard, subject to the following
modifications to the front elevation, which are designed to reduce the visual impact upon
Kings Road:

• The replacement of the proposed roller door with a panel lift door (see Condition No. 2).
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Desired future character objectives and performance criteria

The site is located in the Vaucluse East precinct, which has desired future character objectives
relevant to the application of ensuring development maintains the landscaped character and
the amenity of the public domain and ensures building height, form, setbacks, roof form and
finishes contribute to the streetscape.

Subject to Condition Nos 2 and 38, the proposal satisfies these objectives.

Streetscape performance criteria

Discussed under ‘Building size and location performance criteria’.

Building size and location performance criteria

The proposal involves non-compliances with Council’s minimum setback requirements.

The relevant objectives of Council’s Building Size and Location Performance Criteria aim to
provide for adequate deep soil landscaping, the maintenance of the amenity of the adjoining
properties in terms of views, privacy and solar access and to ensure that building form is not
excessive in scale.

The extent and significance of the non-compliances are discussed as follows:-

Southern (front) boundary setback

Performance Criterion No 2 requires development to have a front setback that maintains a
continuity of setbacks in the street. The setbacks from the front (southern) boundary are as
follows:

• the existing dwelling house is setback 10.0-12.5m
• the proposed garage will be setback 4.8-5.5m

Whilst the siting of the proposed garage (including storeroom) does not comply with
Council’s front setback control, the location of the garage and its associated streetscape
impact is considered to be acceptable for the following reasons:

• the proposed location of the garage would maintain the front setback of the existing
garage to be demolished;

• the proposed width of the garage is the minimum entry width required under AS 2890
‘Off street carparking’ to accommodate two vehicles;

• the garage structure would only be visible from a limited public vantage point as it would
be well screened by the existing hedge located along the front property boundary and the
mature planting located along the eastern boundary of No.97 Kings Road;

• the proposed garage would occupy 38% of the frontage of the site which complies with P4
under Section 5.1 of RDCP 1999 which stipulates garages and parking structures do not
occupy more than 40% of the frontage of the site;

• the proposed garage contains a flat roof with a 300mm high parapet, which is inconsistent
with the pitched roof form of the existing dwelling house. Notwithstanding this, the
existing dwelling house is set below street level by 3.0m and will be screened by the
proposed garage. Further the proposed flat roof form of the garage is considered to be less
intrusive than the pitched roof form of the existing garage.
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Western (side) boundary setback – garage

The existing two storey structure to be demolished is sited a distance of 740mm from the
western side boundary. The proposal seeks to maintain this setback at both ground and first
floor level. This is less than Council’s minimum setback requirement of 1.5-3.0m.

The setback of the proposed two storey structure is considered to be acceptable for the
following reasons :-

• There would be no significant impact on solar access to the adjoining property to the west
at No.97 Kings Road. Solar access is maintained to the private open space areas of
adjoining development in accordance with the provisions of Performance Criteria No 16;

• There would be no significant impact on the visual or acoustic privacy of the adjoining
property to west (No.97 Kings Road) given the non-residential use of the structure and the
existence of sufficient planting along the western (side) boundary that suitably screens the
proposed structure from No.97 Kings Road; and

• The proposal will not result in the loss of or removal of any significant trees on the site.

In view of the above, the proposed setbacks of the proposal is consistent with the relevant
objectives and performance criteria contained under Section 5.1 and 5.2 of the RDCP 1999
and is acceptable in this regard.

Open space and landscaping performance criteria

The proposal is considered to be satisfactory with regard to the performance criteria and
objectives stipulated under Part 5.3 of the Woollahra Residential Development Control Plan
1999.

Fences and walls performance criteria

The proposal involves minor modifications to the existing front gate to accommodate the
extended driveway. This is considered to be satisfactory with regard to the relevant
performance criteria and objectives stipulated under Part 5.4 of the Woollahra Residential
Development Control Plan 1999.

Views performance criteria

The proposal will not have any adverse impact upon the private views from the adjoining
properties or upon public views from Kings Road and therefore, satisfies the objectives and
performance criteria stipulated under Part 5.5 of Council’s RDCP 1999.

Energy efficiency performance criteria

Shadow diagrams submitted with the application indicate that a minimum of three hours of
sunlight would be provided to the private open spaces of the immediate adjoining properties
to the east, west and south.  In this regard, the proposal would satisfy the relevant criteria
prescribed by RDCP 1999.

Stormwater management performance criteria

Subject to Condition No 22, 23 and 27, the development proposal is considered to be
satisfactory with regard to the provisions of Part 5.7 of Council’s RDCP 1999.
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Acoustic and visual privacy performance criteria

The owner of No.97 Kings Road has raised concerns in relation to loss of acoustic privacy as
a result of the proposed construction materials (hollow steel framed walls) for the garage. It is
considered that the proposed materials of construction for the garage would not give rise to
any adverse acoustic impacts. Further, the proposal would not alter the existing acoustic
privacy relationship between the subject site and adjoining property (No 97 Kings Road)
given the proposal is replacing an existing garage and open carport structure.

The proposal is considered to be satisfactory with regard to the performance criteria and
objectives stipulated under Part 5.8 of the Woollahra Residential Development Control Plan
1999.

Access and mobility performance criteria

The provisions of Part 5.9 of Council’s RDCP 1999, are designed to ensure adequate
pedestrian access to buildings.  The proposal is considered to be satisfactory in this regard.

Car parking and driveways performance criteria

Performance Criterion No 11 stipulates that all carparking is provided behind the front
building line. The proposal will primarily maintain the siting of the existing garage forward of
the building line, with the exception of an increase in width by 2.5m.

Given the sloping topography and site constraints, the location of the proposed garage
forward of the front building line is the only conceivable location to accommodate two
vehicles on-site. Further, the proposed form and scale of the garage is considered to meet the
relevant streetscape considerations under P3 and P4 under Section 5.1 of RDCP 1999.

As such, no objection is raised to the location of the proposed garage.

Construction and site management performance criteria

Part 5.14 of Council’s RDCP 1999 requires adequate construction, soil and water
management.  Conditions Nos 7, 13, 18, 24-27 adequately address these issues.

9.2 DCP for off-street car parking provision and servicing facilities

Woollahra DCP for Off Street Car Parking Provision and Servicing Facilities requires the
provision of 2 parking spaces per dwelling. The proposal complies by virtue of the 2 parking
spaces to be provided. Technical Services have advised that driveway grades are satisfactory
and comply with the relevant Australian Standard.

9.3 Woollahra Access

The subject building is a Class 1 - single dwelling. As such, the Access DCP encourages,
rather than requires, visitor access for older people or people with a disability.

The proposal includes the addition of a residential lift between the garage and the floor level
of the residence to provide wheelchair access for the occupant of the dwelling house who is
wheelchair bound. The proposal is considered to be satisfactory with regard to the relevant
provisions of the DCP.
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9.4 Other DCPs, codes and policies

DCP for SREP No. 23

The proposal is satisfactory in relation to the provisions of this policy.

10. APPLICABLE REGULATIONS

Clause 92 of the EPA Regulation 2000 requires us to consider Australian Standard AS 2601-
1991: The demolition of structures. Compliance with this standard by condition of consent
is achieved by Condition No 17.

11. THE LIKELY IMPACTS OF THE PROPOSAL

All likely impacts of the proposal have been assessed elsewhere in this report.

12. THE SUITABILITY OF THE SITE

The subject site is considered to be suitable for the proposed development as conditioned.

13. SUBMISSIONS

The proposal was advertised and notified in accordance with Council’s Advertising and
Notifications DCP.  In response, one objection were received from the following:

• Mr K Akon on behalf of the owner of 97 Kings Road

The objections raised the following issues:

• Non-compliance with side setback controls;
• Overshadowing of garden area;
• Acoustic privacy; and
• Insufficient details and inaccuracies on plans.

The above-mentioned concerns have been discussed previously with the exception of the
issues relating to insufficient information and inaccuracies in relation to the garage level plan
and Section AA plan. The applicant has subsequently provided information, which correctly
documents the garage level plan and has indicated the RL of the garage roof.

14. CONCLUSION - THE PUBLIC INTEREST

The proposal is acceptable against the relevant considerations under s79C and would be in the
public interest.

15. RECOMMENDATION: Pursuant to Section 80(1) of the Environmental Planning
and Assessment Act, 1979

THAT the Council, as the consent authority, grant development consent to Development
Application No. 1074/2003 for the demolition of the existing garage and carport structure and
the construction of a two storey building containing a double garage, a storeroom and a
residential lift on land at 95 Kings Road Vaucluse, subject to the following conditions:
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1. Alterations and additions

This consent relates to the work, shown in colour, on plans numbered DA 01C, 03C and
04C, dated 19/5/04 and on plan number 02B, dated 1/12/03 and on plan number 05B,
dated 26/11/03, and drawn by Gordon and Valich Architects, all of which carry a
Council stamp “Approved DA Plans” and the signature of a Council officer, except
where amended by the following conditions.

2. Garage door

In order to maintain the amenity of Kings Road, the garage roller door is to be replaced
with a panel lift type design. Such is to be indicated on the plans submitted with the
Construction Certificate.

3. Requirement for a Construction Certificate

In accordance with the provisions of Section 81A of the Environmental Planning and
Assessment Act 1979, the erection of the building must not be commenced until:

(a) detailed plans and specifications of the building have been endorsed with a
Construction Certificate by:

(i) Council; or
(ii) an accredited certifier; and

(b) a principal certifying authority (PCA) has been appointed and the Council has
been notified in writing of the appointment, and

(c) at least two days notice, in writing, has been given to Council of the intention to
commence work.

4. Structural adequacy

A statement from a qualified practising Structural Engineer, certifying to the adequacy
of the existing structural members, walls and footings to support the additional loads
imposed by the proposed development, must be submitted with the Construction
Certificate application.

This condition is imposed to ensure the structural integrity of the proposed building
work.

5. Structural details

Structural engineering details and design calculations, prepared and certified by a
qualified practising Structural Engineer, must be submitted with Construction
Certificate application, for all reinforced concrete work, structural steel work, retaining
walls, brick fences, shoring and underpinning, isolated piers, chimneys, parapets and
other structural members.

This condition is imposed to ensure the structural integrity of the proposed building
work.
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6. Layout of buildings

The layout of all external walls, including retaining walls and contiguous piling must be
checked and verified by survey prior to the commencement of construction to ensure
that building construction complies with the development consent and does not
encroach beyond the boundaries of the site.

7. Demolition, excavation and construction hours

Demolition, excavation and construction work must not take place outside the hours of
7.00am to 5.30pm Monday to Friday and 7.00am to 1.00pm Saturday.  No work and no
deliveries are to take place on Sundays and public holidays.   Noise from construction
activities associated with the development must comply with the guidelines contained in
the NSW EPA Environmental Noise Control Manual Chapter 171.

8. Machine excavation

Excavation or removal of any materials involving the use of machinery of any kind,
including compressors and jack hammers, must be limited to between 9.00am and 4.00
pm Mondays to Fridays, with regular breaks of 15 minutes each hour.  This condition is
imposed to ensure reasonable standards of amenity for occupants of neighbouring
properties.

9. Levels

For the purpose of indicating relative levels in terms of Australian Height Datum and
boundary clearances, and to ensure that building construction complies with the
development consent, survey certificates must be provided to the PCA in respect of the
building/s layout and ground floor level/s prior to pouring of concrete or laying of
timber floor boards.

10. Building Inspections

The Applicant, Owner and Builder, jointly and severally, must ensure that they call their
Principal Certifying Authority ("the PCA") to carry out such critical phase building
inspections required by the PCA, the PCA Service Agreement and that the PCA is
satisfied with the level of compliance achieved before the Builder proceeds to the next
phase of construction.  Ample notice of required inspections must be given to the PCA
in accordance with the PCA Service Agreement. The Applicant, Owner and Builder
must comply with the PCA Service Agreement (Service Contract) and any lawful
direction given by the Principal Certifying Authority.

Note: It is the responsibility of the PCA to ensure that critical phase building
inspections are undertaken in accordance with a PCA Service Agreement and issue to
the Applicant, Owner and Builder appropriate Notice under Section 109L of the
Environmental Planning & Assessment Act 1979 ("the Act") where any breach of this
consent occurs.  Failure of the PCA to issue such notice may result in Council taking
action under Section 109V of the Act.  Failure of the Applicant, Owner and Builder to
comply with a PCA Service Agreement and comply with lawful directions of the PCA
under this condition may result in Council issuing fines, notices, orders and
commencing legal proceedings.  Council will only enter into PCA Agreements with the
Owner of the land being developed.  Council, if appointed as the PCA, will report to the
owner of the land being developed.
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11. Requirement for a Compliance Certificate

A Compliance Certificate must be issued prior to a final inspection certifying that the
development has been built and completed in accordance with the development consent
and that all the conditions of development consent have been satisfied.

12. Compliance with Building Code of Australia

(a) All building work must be carried out in accordance with the provisions of the
Building Code of Australia.

(b) This condition does not apply to the extent to which an exemption is in force
under Clause 187 or 188, of the Environmental Planning and Assessment
Regulation 2000, subject to the terms of any condition or requirement referred to
in Clause 187 (6) or 188 (4) of the Regulation.

13. Residential building work

(a) Building work that involves residential building work (within the meaning of the
Home Building Act 1989) must not be carried out unless the principal certifying
authority (PCA) for the development to which the work relates:

• in the case of work to be done by a licensee under that Act:

(i) has been informed in writing of the licensee's name and contractor license
number; and

(ii) is satisfied that the licensee has complied with the requirements of Part 6 of
that Act; or

• in the case of work to be done by any other person:

(iii) has been informed in writing of the person's name and owner-builder permit
number; or

(iv) has been given a declaration, signed by the owner of the land, that states that
the reasonable market cost of the labour and materials involved in the work
is less than the amount prescribed for the purposes of the definition of
owner-builder work in Section 29 of that Act,

and is given appropriate information and declarations under paragraphs (a) and (b)
whenever arrangements for the doing of the work are changed in such a manner as
to render out of date any information or declaration previously given under either
of those paragraphs.

Note:The amount referred to in paragraph (a) (iv) above is prescribed by regulations
under the Home Building Act 1989.  As at the date on which this Regulation was
Gazetted, that amount was $3,000.  As those regulations are amended from time
to time, so that amount may vary.

(b) A certificate purporting to be issued by an approved insurer under Part 6 of the
Home Building Act 1989 that states that a person is the holder of an insurance
policy issued for the purposes of that Part is, for the purposes of this clause,
sufficient evidence that the person has complied with the requirements of that
Part.
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14. Support for neighbouring buildings

(a) If an excavation associated with the erection or demolition of a building extends
below the level of the base of the footings of a building on an adjoining allotment
of land, the person causing the excavation to be made:

(i) must preserve and protect the building from damage; and
(ii) if necessary, must underpin and support the building in an approved manner;

and
(iii) must, at least 7 days before excavating below the level of the base of the

footings of a building on an adjoining allotment of land, give notice of
intention to do so to the owner of the adjoining allotment of land and furnish
particulars of the excavation to the owner of the building being erected or
demolished.

(b) The owner of the adjoining allotment of land is not liable for any part of the cost
of work carried out for the purposes of this condition, whether carried out on the
allotment of land being excavated or on the adjoining allotment of land.

(c) In this condition, allotment of land includes a public road and any other public
place.

15. Signs to be erected on building and demolition sites

(a) A sign must be erected in a prominent position on any work site on which work
involved in the erection or demolition of a building is being carried out :

(i) stating that unauthorised entry to the work site is prohibited; and
(ii) showing the name of the person in charge of the work site and a telephone

number at which that person may be contacted outside working hours.

(b) Any such sign must be removed when the work has been completed.

(c) This clause does not apply to:

(i) building work carried out inside an existing building; or
(ii) building work carried out on premises that must be occupied continuously

(both during and outside working hours) while the work is being carried out.

16. Residential building work over $12,000 in value

Council must be provided with the following information prior to the commencement of
any works;

(a) the proposed builder's details (in writing); and
(b) proof of payment of the required insurance premium pursuant to Part 6 of the

Home Building Act 1989.

17. Standard for demolition

All demolition work must be undertaken in accordance with the provisions of
Australian Standard AS2601-2001: The Demolition of Structures.
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18. Site fencing

The site must be appropriately secured and fenced to the satisfaction of Council during
demolition, excavation and construction work to ensure there are no unacceptable
impacts on the amenity of adjoining properties. Permits for hoardings and or scaffolding
on Council land must be obtained and clearly displayed on site.

19. Long Service Levy Payment

A Long Service Levy under Section 34 of the Building & Construction Industry Long
Service Payment Act , 1986, must be paid and proof of payment provided prior to the
issue of a Construction Certificate.

The Levy can be paid directly to the Long Services Payments Corporation or to
Council.

20. Excavations and backfilling

(a) All excavations and backfilling associated with the erection or demolition of a
building must be executed safely and in accordance with appropriate professional
standards.

(b) All excavations associated with the erection or demolition of a building must be
properly guarded and protected to prevent them from being dangerous to life or
property.

21. Retaining walls and drainage

If the soil conditions require it:

(a) retaining walls associated with the erection or demolition of a building or other
approved methods of preventing movement of the soil must be provided; and

(b) adequate provision must be made for drainage.

22. Connection to existing drainage system

Stormwater run-off from the proposed garage must drain to the existing stormwater
drainage system.

The existing stormwater drainage pipes on the property must be checked and certified
by a practising hydraulic engineer to ensure that the effected existing stormwater pipes
are in good condition and are operating satisfactorily. Certification and a plan showing
pipe locations and diameters must be submitted to the Accredited Certifier prior to the
final building inspection.

Note: connection of stormwater run-off to the Sydney Water sewer system is not
permitted.

If the existing stormwater pipes are not in good condition and/or not operating
satisfactorily, the existing drainage system must be upgraded. Certification and a plan
showing pipe locations and diameters of the upgraded system must be submitted to the
Accredited Certifier prior to the final building inspection.
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23. Interceptor drain

An interceptor drain must be provided at the intersection of the concrete/paved area and
footpath, within the boundaries of the subject property and drained to the street gutter.

24. Display of Council’s warning sign for soil and water management

Throughout the excavation and construction period, Council’s warning sign for soil and
water management must be displayed on the most prominent point of the building site,
visible both from the street and site.

A copy of the sign is available from Council.

25. Stockpiles

Stockpiles of topsoil, sand, aggregate, soil or other material must not be located on any
drainage line or easement, natural watercourse, footpath or roadway, or within the
dripline of any Street Tree. Stockpiles within the construction site must be protected
with adequate sediment controls, in accordance with Council’s Code for Sediment
Control.

26. Location of building operations

Building operations such as brick cutting, washing tools or brushes and mixing mortar
must not take place on public roadways or footways or in any other location which
could lead to the discharge of materials into the stormwater drainage system.

Footpaths, gutters and roadways must be swept regularly to keep them free from
sediment.

27. Temporary disposal of roof water

Stormwater from any roof areas must be linked, via a temporary downpipe, to a Council
approved stormwater disposal system immediately upon completion of the roof
installation.

28. Driveways and associated works

The following works must be undertaken at the applicant’s expense prior to the final
building inspection and the issuance of the Occupation Certificate.

• Full reconstruction of the concrete driveway crossing and layback, 3.50 metres
wide and in accordance with Council’s Standard Drawing RF2.  Levels in the
footpath area must match existing.

An “Application for permission to construct a vehicle and special crossing by private
contractor” must be completed and submitted to Council’s Customer Service Centre
prior to commencement of construction of a new driveway.  For any technical enquiries
regarding alteration to existing footpath levels or alignments, please contact Council’s
Works Supervisor.
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29. Driveways and associated works - Infrastructure works Bond

To ensure that works on Council property are carried out to Council’s requirements, the
developer must lodge a bond to the value of $ 3,900 (Three thousand, nine hundred
Dollars).  The Bond may be in the form of a bank guarantee and must be lodged prior to
the issue of a Construction Certificate.  The Bond will not be released until Council has
inspected the site and is satisfied that the works have been carried out to Council’s
requirements. Council may use part or the entire Bond to complete the works to its
satisfaction if the works do not meet Council’s requirements.

30. Road Opening Permit

Prior to the commencement of any excavation in Council controlled roadways or
footpath areas, the developer must obtain a road opening permit from Council’s
Customer Services Counter.  Restoration of roads, footpaths, retaining walls, kerbs and
gutters must be carried out in accordance with the relevant clauses of the current edition
of AUS-SPEC.

31. Footpath levels

The existing footpath level and grade at the street alignment of the property must be
maintained.

32. Protection of services

Prior to any excavation works, the location and depth of all services (telephone, cable
TV, electricity, gas, water, sewer, drainage, etc.) must be ascertained. The developer
must meet all costs of any adjustment, relocation or reinstatement of any services.

33. Storage of materials and plant on Council’s footpath

Building, excavation or demolition materials and plant must not be stored on Council’s
footpath and/or roadway unless prior written approval has been obtained from Council’s
Development Engineer.

34. Public footpaths

A safe pedestrian circulation route a minimum of 1.5m wide and with a pavement free
of trip hazards must be maintained at all times on or adjacent to the public footpaths
fronting the construction site.  Where the footpath is damaged, repair works must be
carried when directed by Council officers and in accordance with the relevant clauses of
the current edition of AUS-SPEC.

Where circulation is diverted on to the roadway clear directional signage and protective
barricades must be installed in accordance with Aust AS1742-3 1996 “Traffic Control
Devices for Work on Roads”.

If pedestrian circulation is not satisfactorily maintained, and action is not taken
promptly to rectify the defects, Council may carry out remedial works and deduct the
cost from the Damage Security Deposit.
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35. Repair of Damaged Infrastructure

If Council’s infrastructure is damaged during the course of works, Council’s
Development Engineer must be notified and necessary repairs must be undertaken
within the time stipulated by Council, to Council’s specifications, and at no cost to
Council. Works generally must be in accordance with the relevant clauses of the current
edition of AUS-SPEC.

If work is not undertaken to the satisfaction of the Development Engineer with regard to
time or quality, Council may carry out remedial works and deduct the cost from the
Damage Security Deposit.

36. Damage security deposit

A security deposit of $9,400 (Nine thousand, four hundred Dollars) for the cost of
making good any damage to Council property caused as a consequence of the
construction work, plus an administration fee of $150.00, must be paid to Council prior
to the issue of the Construction Certificate.  The security deposit, which may be in the
form of a bank guarantee, has been calculated in accordance with the following
schedule.

Estimated cost of work Deposit

Works up to $50,000 $2,000
Works in excess of $50,000 & up to $100,000 $4,000
Works in excess of $100,000 $4,000+$200/$10,000

estimated cost>$100,000

Council may use all or part of the Damage Security Deposit to complete damage
restoration works if they do not meet Council’s requirements.

37. Vehicular access and garaging

Driveways and access ramps must be designed and constructed not to scrape the
underside of cars.

In all other respects the proposed double garage, driveway and access ramp must be
designed to comply with Australian Standard 2890.1 – “Off-Street car parking”.

38. Existing trees which must be retained

Approval is NOT granted for the removal of the following trees, which Council has
determined to be significant landscape elements. Where indicated a Tree Preservation
Bond is required to be lodged with Council. The Bond has been applied in accordance
with Council’s policy regarding the bonding of trees on or adjacent development sites,
where an assessment has determined that the proposed development may impact on the
preservation of the following trees.
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Council
Reference
No:

Species Location Dimension
(Metres)

Tree
Preservation
Bond required

1,2 Robinia pseudoacacia Robinia Street trees 3.5m x 3m $500.00
3 Plumeria acutifolia

Frangipanni
Front adjacent path 5m x 4m $1500.00

7-14 Cupressocyparis leylandii
Leyland cypress

Front boundary 4m x 2m $200.00 each

Total bond $3600.00

The Construction Certificate plans must include reference to the retention of the
above mentioned trees and identify the trees by Councils reference number and
colour or shade them in the colour green for trees to be retained and yellow for
trees to be transplanted.

A bond is placed on individual trees when considered appropriate by Council’s
Landscape Development Officer. The value of the bond may represent the full value of
the tree or the Officer’s Assessment of potential damage to the tree or a group of trees
during development. The bond may be in the form of a bank guarantee and must be
lodged prior to the issue of a Construction Certificate.  The bond will not be released
until Council has inspected and is satisfied with the condition of the trees.  Council may
use part or the entire bond to carry out works to trees or replace them, if they are not in
a satisfactory condition.

Where trees have not been preserved and retained in accordance with the approval the
developer may forfeit the total bond amount.

39. Trees which may be removed

This consent includes approval under Council’s Tree Preservation Order to remove the
following trees:

Council
Reference No:

Species Location Dimension
(Metres)

4,5,6 Cupressus sempervirens "Stricta"
Pencil Pine

East side existing garage 7m x 1m

The Construction Certificate plans must include reference to the removal of the
above mentioned trees and identify the trees by Council’s reference number
(Council Ref No:) and colour or shade them in the colour red.

40. Hand excavation within tree root zones

To prevent compaction within the root zone, excavation undertaken within the specified
radius of the trunks of the following trees must be hand dug.  Any root pruning must be
undertaken by hand along the perimeter line of such works by an experienced Tree
Surgeon-Arborist with a minimum qualification of a Certificate in Arboriculture or
other equivalent qualification acceptable to Council’s Landscape Assessment Officer.

Beyond this radius, mechanical excavation is permitted, when root pruning by hand
along the perimeter line of such works is completed.
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Council
Reference No:

Species Location Radius from
Trunk(Metres)

3 Plumeria acutifolia Frangipanni Front adjacent path 2.5m

41. Protective fencing mulching and irrigation around trees

To limit the potential for damage to trees to be retained, the area beneath their canopies
must be fenced. The fencing must encompass the maximum possible area covered by
the dripline of the canopy to allow for development and remain in place until the
completion of building works.  The fencing should be a minimum of a 1.8 metres high
chainlink or welded mesh fencing. The fencing is to be maintained for the duration of
the building works.

To ensure adequate moisture levels for the growing medium, protected within the
fenced areas, all areas within the perimeter of the safety fencing are to be covered with
woodchip mulch to a depth of 100mm. All steep gradients unable to be effectively
covered with mulch are to be protected with hessian cloth to be kept at a moisture level
sufficient to ensure the preservation of tree root systems.

To ensure the continued preservation of the aforementioned existing trees by providing
adequate soil moisture, a irrigation program or temporary irrigation system is to be
installed and an irrigation program maintained during the full course of construction
works.

42. Footings in the vicinity of trees

To ensure the preservation of retained trees, NO APPROVAL is granted for severing of
significant tree roots.  Footings for any structures constructed within the area, defined
by the canopy driplines of the following trees, shall be constructed using an isolated pier
and beam construction method, to bridge any existing roots exceeding 100mm, where
excavation identifies roots exceeding this diameter. The piers shall be located such that
no roots of a diameter greater than 100mm shall be severed.

Approval is granted for the root pruning of all roots of a diameter less than 100mm,
subject to all pruning works being undertaken by an experienced Tree Surgeon-Arborist
with a minimum qualification of a Certificate in Arboriculture or other equivalent
qualification acceptable to Council.

Council
Reference No:

Species Location Dimension
(Metres)

3 Plumeria acutifolia Frangipanni Front adjacent path 5m x 4m

43. Street trees

a) The area beneath the canopy of any street tree adjacent to the frontage of the
property, excluding vehicle crossings and footpaths, must be fenced using a
minimum of 1.8 metres high chainlink or welded mesh fencing. The fencing must
be maintained for the duration of the building works. Storage of materials or plant
must not occur within the fenced area.

b) To ensure preservation of existing tree roots, any new vehicle crossing must to be
constructed at a minimum distance of 2.5 metres from the centre of the trunk of
the closest Robinia Street Tree to the proposed driveway crossing.
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44. Reinstatement of grass verge

The grass verge must be reinstated to contain a uniform minimum of 75mm of friable
growing medium and have a total cover of Couch turf.  Any alternative treatment must
be carried out to the satisfaction of Council’s Development Engineer.

Ms L So N Economou
ASSESSMENT OFFICER TEAM LEADER

ADVISINGS

1. Appeal

Council is always prepared to discuss its decisions and, in this regard, please do not
hesitate to contact Lisa So. However, if you wish to pursue your rights of appeal in the
Land & Environment Court you are advised that Council generally seeks resolution of
such appeals through a Section 34 Conference, instead of a full Court hearing.  This
approach is less adversarial, it achieves a quicker decision than would be the case
through a full Court hearing and it can give rise to considerable cost and time savings
for all parties involved.  The use of the Section 34 Conference approach requires the
appellant to agree, in writing, to the Court appointed assessor having the full authority
to completely determine the matter at the conference.

2. Works and requirements of other authorities

• Sydney Water may require the construction of additional works and/or the
payment of additional fees.  Other Sydney Water approvals may also be necessary
prior to the commencement of construction work.  You should therefore confer
with Sydney Water concerning all plumbing works, including connections to
mains, installation or alteration of systems, and construction over or near existing
water and sewerage services.

Contact Sydney Water, Rockdale (Urban Development Section) regarding the
water and sewerage services to this development.

• Australia Post has requirements for the positioning and dimensions of mail boxes
in new commercial and residential developments.  A brochure is available from
your nearest Australia Post Office. 

• AGL Sydney Limited has requirements for the provision of gas connections.
• Sydney Electricity has a requirement for the approval of any encroachments

including awnings, signs etc, over a public roadway or footway.  The Engineer
Mains Overhead Eastern Area should be contacted on 9663 9408 to ascertain what
action, if any, is necessary.

• Telstra has requirements concerning access to services that it provides.
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3. Application for a Construction Certificate

The required Application for a Construction Certificate may be lodged with Council.
Alternatively, you may apply to an accredited private certifier for a Construction
Certificate.

WARNING:  Failure to obtain a Construction Certificate prior to the
commencement of any building work is a serious breach of Section 81A(2) of
the Environmental Planning & Assessment Act 1979.  It is also a criminal
offence which attracts substantial penalties and may also result in action in the
Land and Environment Court and orders for demolition.

4. Tree preservation

Where tree work has not been approved by this Development Consent the developer is
notified that a general Tree Preservation Order applies to all trees in the Municipality of
Woollahra with a spread of branches greater than three (3) metres and also on all trees,
irrespective of the spread of branches, with a height greater than five (5) metres.  This
order prohibits the ringbarking, cutting down, topping, lopping, pruning, transplanting,
injuring, or wilful destruction of such trees except with the prior written consent of the
council.  Written consent from Council for such tree works must be in the form of a
Tree Preservation Order Permit for Pruning or Removal of Protected Trees obtained
from the Parks and Streetscape Section of Council.

5. Long Service Levy

The current rate of the levy required by this consent is 0.2% of the cost all building and
construction work costing $25,000 or more.

6. Modifications to the consent

Changes to the external configuration of the building, changes to the site layout or any
changes to the proposed operation or use will require the submission and approval of an
application under Section 96 of the Environmental Planning & Assessment Act 1979
before the issue of a Construction Certificate.

ANNEXURES

1. Plans and elevation.
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DEVELOPMENT APPLICATION ASSESSMENT REPORT

ITEM No. D6

FILE No. DA 196/2004/1

ADDRESS: 26 Yarranabbe Road DARLING POINT 2027

PROPOSAL: New swimming pool

TYPE OF CONSENT: Local

APPLICANT: Mr T Jenkins

OWNER: Strata Plan 35434 &  Strata Plan 03114

DATE LODGED: 31/03/2004

AUTHOR: Mr C Houlison

LOCALITY PLAN

Subject
Site

Objectors

North

Locality Plan
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1. SUMMARY

Reason for report

This application is referred to the Application Assessment Panel as four objections were
received to the proposal.

Issues

• Privacy
• Amenity
• Health and Safety

Objections

Four objections were received in total, one from the northern neighbouring property 9
Goomerah Crescent, one from the southern neighbouring property 24 Yarranabbe Road and
two from the rear adjoining property 54 Darling Point Road.

Cost of works

The stated cost of the proposed work of $40,000 has been checked using the standard criteria
specified in the Cordell Building Guide and is considered to be accurate.

Recommendation

The application is recommended for approval on the following grounds:

• The proposed pool complies with the relevant aims and objectives of the 2(b) zone and is
permissible within the zone

• The proposal complies with the relevant non-statutory planning controls, including the
provisions of the Woollahra DCP 2003

• No significantly adverse impacts upon the amenity of the neighbourhood are anticipated,
given existing and proposed privacy screening measures to the rear of the site

• The pool proposed is in the public interest such that there are no substantive reasons for
refusal

2. DESCRIPTION OF PROPOSAL

The proposed development comprises the following:

• A kidney shaped in ground salt water pool, with a total area of 27m²
• 1.2m high glass balustrading and child proof gate in accordance with the provisions of the

Swimming Pools Act 1992
• Filtration system, to be located under the approved timber bench
• Gas heating
• Removal of existing lemon tree to allow for pool construction
• Planting of four chinese elm trees as pool screening adjacent to the southern side

boundary
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It is proposed to locate the pool to the rear of Apartment 2, partially in place of the timber
deck that is approved (DA 109/2002).

3. DESCRIPTION OF SITE AND LOCALITY

The subject site is located on the eastern side of Yarranabbe Road, Darling Point, between
Annandale Street and New Beach Road.  The land slopes steeply from the south-east to the
north-west.  As a result, a number of the buildings located on the eastern side of Yarranabbe
Road are raised above the street level. The area is predominantly characterised by residential
flat buildings and a range of building types.

The subject site is occupied by a red brick, inter-war residential flat building, which is
currently undergoing substantial refurbishment and alterations in accordance with a
development consent granted for DA 109/2002. Due to the topography of the land, the
building is visible from Rushcutters Bay, however the pool location proposed at the rear of
the building is not visible from the harbour foreshore or any part of the public domain.

4. PROPERTY HISTORY

A development application for the site (DA 109/2002) was approved on 30 July 2002 for
additions and alterations to an existing residential flat building on the site. A number of
subsequent Section 96 applications were lodged with Council. A timber deck and landscaped
area was originally approved at the rear of the subject site. The area designated for the
proposed pool is predominantly where the approved timber deck is located.

Construction for the approved development application is underway at present, and involves
substantial excavation and partial demolition of the existing building on site. During
excavation for the approved works on site, the applicant proceeded to excavate an area to
accommodate the pool proposed. During this procedure a lemon tree on site, the removal of
which is also the subject of the present DA, collapsed and was removed without approval.
Four chinese elm trees, proposed for screening within the current DA, were also planted at
this time.

The applicant undertook these works illegally as it would otherwise have been extremely
difficult for machinery and the new trees to access the rear of the property at such time as
approval for the pool was granted. Regardless, Council’s building and compliance officers
were made aware of these illegal works and have since taken appropriate action including
issuing a Notice on 30 April 2004.

5. REFERRALS

5.1 Building

Council’s Building Officer, Mr George Fotis, made the following comments:

‘No apparent contravention to the BCA’.

5.2 Health

Council’s Environmental Health Officer, Ms Peta Mackenzie, provided the following
comments:
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‘Comments as follows:

1. Swimming Pools and Spa Pools

The pool must comply with the following requirements:

• all waste water must be drained into the main sewer with the permission of
Sydney Water;

• filtration or other mechanically operated equipment must be operated by a
time switch and must be installed set and sealed so that the operation of
such equipment is limited to between the hours of 7.00 am and 7.00 p.m.
daily;

• filtration or other mechanically operated equipment must be installed in a
masonry housing and treated to prevent the noise level, when the equipment
is in operation, from rising above the background noise level, when
measured at the boundaries of the subject site;

• vertical depth markers must be permanently fitted and clearly visible at the
deep and shallow ends of the pool to ensure reasonable levels of safety;

• where the pool concourse is higher than 1 metre above the adjacent ground
level, a protective guard or handrail complying with the provisions of
Clause D2.16 of the Building Code of Australia must be fitted;

• an egress ladder or steps into the pool must be provided to ensure
reasonable levels of safety;

• the pool must be fenced, prior to filling the structure with water to a depth
of 300 mm or more in such a manner so as to obstruct the entry to the pool
in accordance with the provisions of the Swimming Pools Act 1992 and
Regulations and Australian Standard 1926 "Fences and Gates for Private
Swimming Pools;"

• all overflow and splash must be contained within the boundaries of the site,
to ensure reasonable levels of amenity for neighbouring properties and the
locality;

• warning notices must be provided in accordance with the provisions of the
Swimming Pools Act 1992 Section 17 and Regulation 8, to ensure
reasonable levels of safety.’

5.3 Landscaping/Trees Management

Council’s Trees Officer, Mr David Grey, provided the following comments:

‘Tree Management section has no objection to this proposal’.

ENVIRONMENTAL ASSESSMENT UNDER S.79C

The relevant matters for consideration under section 79C of the Environmental Planning and
Assessment Act 1979 are assessed under the following headings:

6. STATE/REGIONAL INSTRUMENTS AND LEGISLATION
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6.1 SEPPs

SEPP 55- Remediation of Land

SEPP 55 requires that Council, as consent authority, must take into consideration during the
assessment process the likelihood of contamination on the site and any impacts on the
development proposed. Council’s records indicate that there is no likely threat of
contamination on the site, and hence no concern is raised in relation to the SEPP.

6.2 REPs

SREP 23- Sydney and Middle Harbours

The site is within the harbour foreshore area to which SREP 23 applies. The objectives of the
SREP are as follows:

a) to establish a framework which encourages a consistent and co-ordinated
approach to the planning, development and management of the waterway, islands
and foreshores of Sydney and Middle Harbours, and

b) to establish an efficient and effective development control system for the Harbours
and their foreshores and islands, and

c) to ensure that the Harbours and their foreshores and islands are developed and
promoted as a community asset, with due recognition being given to their role as
a recreation and tourist focal point, and

d) to ensure that the special value of certain foreshore areas as access points to the
waterway are fully considered in future planning and development control, and

e) to recognise, protect and enhance the natural, scenic, environmental, cultural and
heritage qualities of the land to which this plan applies in future planning and
development control, and

f) to ensure that appropriate facilities are provided for water based and foreshore
recreational activities which are compatible with the commercial role of the Port
of Sydney and give due regard to environmental and cultural attributes, and

g) to encourage balanced multiple use of the Harbours and their foreshores and
islands, in a manner that is consistent with their environmental and cultural
attributes and the commercial functions of the Port of Sydney, and

h) to ensure that consistent guidelines are applied to the assessment of development
of the Harbours and their foreshores and islands, and

i) to encourage an appreciation of the Harbours and their foreshores and islands as
areas of outstanding heritage significance and particular, the significance of
individual heritage items within those areas, and

j) to encourage an appreciation of the remaining natural foreshores around the
Harbours.

The development proposed is considered to satisfy these objectives. No adverse visual
impacts on the Harbour, its foreshores or surrounds are anticipated, hence complying with the
provisions of the SREP.

6.3 Section 94 contribution

No additional Section 94 Contributions are required as a result of the proposed development.
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6.4 Other legislation

(i) Swimming Pools Act 1992

The development proposed is subject to the provisions of the Swimming Pools Act 1992. The
applicant has stated that a ‘1200mm frameless glass perimeter pool fence and child proof gate
shall be provided in accordance with the Swimming Pools Act 1992 and Regulations’.

In relation to the pool design, Council’s building officer has raised no concern with regards to
the pool design. It is considered that the swimming pool proposed can be appropriately
conditioned with the development consent to ensure compliance with all relevant aspects of
the Swimming Pool Act 1992 and Regulations.

7. WOOLLAHRA LOCAL ENVIRONMENTAL PLAN 1995

7.1 Aims and objectives of WLEP 1995 and zone

The proposal is permissible and is consistent with the aims and objectives of the LEP and the
relevant objectives of the 2(b) zone.

7.2 Statutory compliance table

Existing Proposed Control Complies

Overall Height (metres) 15.5m 1.2m 9.5m YES

Floor Space Ratio (m²)
1.463:1

(986.8m2 )
1.463:1

(986.8m2 )
0.875:1

(590.2m2 ) NO

7.3 Site area require ments

No changes to the site area are proposed.

7.4 Height

The proposed pool is located below the existing and approved building height profile, and is
not located above the 9.5 maximum height. Therefore the pool proposed complies with the
height requirements established under the LEP 1995.

7.5 Floor space ratio

No increase from the FSR as approved is proposed.

7.7 Other special clauses/development standards

Clause 18 Excavation: The proposed excavation is considered acceptable in terms of Clause
18.

Clause 19 HFSPA: The site is located within the Harbour foreshore scenic protection area.
The proposal is acceptable in terms of Clause 19(2) as it will not be visible from the Harbour
and hence no adverse impacts on the visual amenity of the Harbour foreshore will arise.
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Clause 25 Water, wastewater and stormwater: The proposed development is considered
acceptable with regard to Clause 25.

Clauses 26-33 Heritage and conservation area provisions: There are no heritage items
located on the site, nor is it located within a heritage conservation area. The site is within the
vicinity of a heritage item at 28 Yarranabbe Road, however no adverse impacts on the
significance of this item are anticipated as the pool is suitably screened.

8. DRAFT AMENDMENTS TO STATUTORY CONTROLS

None relevant.

9. DEVELOPMENT CONTROL PLANS

Compliance table - Woollahra Residential Development Control Plan 2003

Site Area (675m²) Existing Proposed Control Complies

Height (metres) 2-3 storeys NA 2 storeys YES

Building Footprint (m²)
51.1% of site

(344.9m2 )
51.1% of site

(344.9m2 )
40% of site
(269.8m2 ) NO

Building Boundary Setbacks (metres):
Rear  (metres)
Side  (metres)
Side  (metres)

2.3m
1.5m
2.1m

2.3m
1.5m
2.1m

1.5m
1.5m
1.5m

YES
YES
YES

Deep Soil Landscaped Area
%(m²)(RFBs)

25.7%
(173.3m5)

25.7%
(173.3m5) 40% of site NO

Setback from Significant Mature Trees
(metres) 5m 4.5m 3m YES

Height Above Ground Level of Pools on
or Adjacent to Foreshore (millimetres) NA 0mm 300mm YES

Site analysis performance criteria

The development proposed satisfies the requirements for site analysis under the RDCP. The
pool proposed does not detract from the surrounding urban form and is considered appropriate
for the context within which it is proposed.

Desired future character objectives and performance criteria

The relevant objectives and performance criteria for this design element are as follows:

Objectives

O4.1.1 To enable the peninsula’s natural ridgeline to be read as the dominant
element of the precinct when viewed from the surrounding districts;

O4.1.3 To ensure that new development reinforces the stepped and sloping
topography;

O4.1.4 To retain and reinforce the setting of mature street trees and garden
plantings especially along the ridgeline;

O4.1.9 To protect important views from the public spaces of the precinct to the
harbour and to the surrounding districts, and to provide additional views
from the public spaces of the precinct to the harbour and surrounding
districts
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O4.1.10 To maintain the evolution of residential building styles through the
introduction of well designed contemporary buildings

Performance criteria

C4.1.1 Development respects and enhances the existing elements of the local
neighbourhood character that contribute to the Darling Point Precinct
including:
• A rich mixture of architectural styles and forms;
• The stepping of  development on the hillside;
• The well established gardens and trees, remnant estate gardens and

the historic stonewalls;
• The historic stairway and streetscape elements;
• The curvilinear streets following the contours of the land;
• The mature street trees; the highly visible tree canopy providing a

dense green backdrop to views from Sydney Harbour and surrounding
lands;

• The highly visible roof forms as development steps down the hill side;
and

• The extensive views afforded from the public spaces.
C4.1.2 Development maintains the view and vista corridors shown on the precinct

map. Development on the low side of the street is to preserve views from the
street to surrounding areas by providing substantial breaks between
buildings, car parking and other structures and front fences.

The proposed development satisfies the desired future character objectives and performance
criteria for the Darling Point precinct. The development proposed is sympathetic to the
sloping topography of Darling Point, and respects the existing building character and
typology. No significant views or vistas are compromised, and the existing building profile
will not be impacted upon. The addition of four new elm trees along the southern site
boundary enhances the leafy setting of the precinct and overall does not impact upon the
setting and context of trees within the precinct.

Streetscape performance criteria

The pool is not visible from the street and hence no adverse impacts upon the streetscape are
anticipated.

Building size and location performance criteria

The relevant objectives and performance criteria for this design element are as follows:

Objectives

O5.2.1 To preserve established tree and vegetation networks and promote new
networks by ensuring sufficient areas for deep soil planting and sufficient
setbacks between the rear of buildings.

O5.2.2 To ensure the form and scale of development is not excessive and maintains
the continuity of building forms and front setbacks in the street.
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Performance Criteria

C5.2.4 Ancillary development, to a maximum height of 3.6 metres, may be
permitted within the areas designated as the rear setback if all other policy
controls are satisfied. A minimum 1.5m rear setback applies to ancillary
development in this circumstance.

C5.2.16 The outer edge of excavation, piling and all sub-surface walls shall not be
less than 1.5m from a front, side or rear boundary.

The development proposed satisfies the relevant performance criteria for building size and
location. Excavation is not proposed within 1.5m of any property boundary. The pool is set
back at a minimum distance of 1.5 metres from the rear and side boundaries, and the existing
building footprint will remain unaltered. The proposal is therefore considered satisfactory in
this regard.

Open space and landscaping performance criteria

The relevant objectives and performance criteria for this design element are as follows:

Objectives

O5.3.1 To ensure the adequate provision of accessible and useable private and
communal open space.

O5.3.2 To retain existing mature trees, vegetation and other landscape and
features.

O5.3.3 To protect or enhance indigenous wildlife populations and habitats through
appropriate planting of indigenous vegetation species.

O5.3.4 To enhance the appearance, amenity and energy efficiency of housing
through integrated landscape design.

O5.3.6 To ensure that the location and use of tennis courts, swimming pools and
spa pools does not have a detrimental impact on the amenity of private and
public lands, and on the important character features of localities.

Performance Criteria

C5.3.1  For residential flat buildings deep soil landscape area comprises at least
40% of the site area.

C5.3.16 The location of swimming pools and spa pools is to be at the rear of
properties.

C5.2.18 Where significant mature trees are to be retained, structures are located at
least 3m from the base of the tree.

C5.2.19 The outer edge of excavation, piling and all sub-surface walls is not less
than 1.5m from a boundary.

C5.2.20 Swimming pools in the Harbour Foreshore Scenic Protection Area, comply
with performance criteria C5.11.5 and C5.11.6.

C5.3.22 Structures and associated plant and equipment satisfy the design,
construction and operation requirements set out in Council’s standard
conditions for:
• Swimming pools and spa pools, including requirements for drainage

of waste water, filtration equipment, fencing, and containment of
water from overflow and splashing;

• Compliance with the Building Code of Australia;
• Identification of levels and heights to Australian Height Datum;
• Structural adequacy.
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The proposal satisfies the relevant performance criteria for open space and landscaping. The
inclusion of chinese elm trees for screening along the southern property boundary adjacent to
the pool is considered appropriate, as is the removal of an existing lemon tree to
accommodate the pool. No indigenous tree or vegetation species will be removed as a result
of the proposed development.

The site area utilised to accommodate the pool is currently approved for use as a timber deck
area and the amount of soft landscaping will not be reduced as a result of the pool proposed.
The pool is located to the rear of the site, and no mature tree is located within 3 metres of the
pool’s edge. The pool complies with relevant controls for proposals within the Harbour
Foreshore Protection Area, as discussed under the Harbour Foreshore Development Criteria
section.

Conditions are recommended to ensure that Council, BCA and other legislative requirements
for swimming pools are satisfactorily met.

Fences and walls performance criteria

The relevant objectives and performance criteria for this design element are as follows:

Objectives:

O5.4.1 To ensure fences and walls improve amenity for existing and new residents
and contribute positively to streetscape and adjoining buildings.

O5.4.3 To ensure materials used in fences and walls are of a high quality and in
keeping with the existing streetscape character

Performance Criteria:

C5.4.13 The use of corrugated iron, barbed wire and broken glass is not permitted.

The pool fence proposed is constructed of masonry, and is not intrusive in the context of the
surrounds. The proposed fence height of 1.2 metres is such that no visual impact upon
adjoining properties will arise.

Views performance criteria

Due to the siting of the pool to the rear no existing views will be adversely impacted. The
proposed planting serves to screen the development from adjoining neighbours. The view of
the rear of the site from neighbouring properties will be enhanced and is hence considered
justifiable having regard to the views criteria of the RDCP.

Stormwater management performance criteria

Relevant objectives and performance criteria of this design element include:

Objectives

O5.7.1 To control stormwater quality and quantity and avoid discharge impacts on
adjoining properties and natural waterways.
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Performance Criteria

C5.7.1 Stormwater controls are designed to:
• Ensure that existing downstream systems are adversely affected;
• Fit in with the hydrology of the natural system as much as possible;
• Use on-site stormwater retention;
• Take advantage of opportunities for stormwater re-us, such as the use

of rainwater tanks;
• Consider the distribution of soil types and the scope for on-site

infiltration in areas where this will not contribute to slope instability
or ground water pollution

• Prevent any unexpected rise in ground water level due to development
• Retain existing trees

There are no implications for increased stormwater runoff as the development shall be
appropriately conditioned to ensure that wastewater and excess splash water shall be
appropriately drained. It is therefore considered that the provisions of this section are met.

Acoustic and visual privacy performance criteria

The relevant objectives and performance criteria of this design element are as follows:

Objective

O5.8.1 To ensure adequate acoustic and visual privacy for occupants and
neighbours

Performance Criteria

C5.8.4 Bedroom areas are separated, by way of barriers or distance, from on-site
noise sources such as active recreation areas, car parks, vehicle accessways
and service equipment areas.

The proposed pool is considered to provide suitable screening from surrounding buildings. To
the south, the proposed row of chinese elm trees is a suitable screening measure, and when
mature will substantially screen the boundary line. It is considered that this screening, in
combination with appropriate hours of pool use as conditioned, will provide a suitable level of
acoustic and visual privacy for residents of the adjacent building. The pool is also limited to
the use of Unit 2, thus reducing the potential for use by large groups of people. The proposal
therefore satisfies the provisions of the DCP with regard to acoustic and visual privacy.

Car parking and driveways performance criteria

No new car parking or access is proposed.

Harbour foreshore development performance criteria

The relevant objectives and performance criteria for this design element are as follows:
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Objectives

O5.11.1 To protect the scenic quality of the natural landscape and built environment
as viewed from Sydney Harbour.

Performance Criteria

C5.11.5 Swimming pools and spa pools are not elevated more than 300mm above
ground level and complement the character of the harbour and foreshore.

C5.11.6 Swimming pools ad spa pool walls are suitably treated to complement the
natural foreshore, and where visible, are to be sandstone and are to
incorporate suitable screen landscaping.

The proposed development will not impact adversely upon the amenity of the Harbour or the
foreshore area. The proposed pool is not visible from the Harbour and would therefore not
impact upon the scenic quality of its environs. The top of the pool proposed is flush with the
approved ground level of the timber deck and hence does not protrude above the approved
rear level of the site. The pool would therefore be completely in-ground, notwithstanding the
existing surveyed ground level which is below the deck level previously approved. Under the
circumstances of the case this is considered satisfactory with regard to the harbour foreshore
development criteria of the DCP.

Inter-war flat buildings

The relevant objectives and performance criteria for this design element are as follows:

Objectives

O5.14.2 To ensure that serious upgrading and fire safety works are carried out in a
way that retains and conserves the distinctive characteristics of the building.

Performance Criteria

C5.14.5 The landscaped areas shall not be reduced in area or screen the principal
elevation of the building.

C5.14.25 Any ancillary development:
• That was constructed at the same time as the building such as garages

and laundries are to be retained and conserved
• Must be considerably less in bulk and scale to the principal building
• Shall not be located between the principal building and the streetfront
• Shall be constructed of materials in style and character with materials

and of the principal building
• Shall preferably be located at the rear between the principal building

and rear boundary
• Shall be single storey with a maximum clear internal height of

2400mm
• Shall be sympathetic in scale and style to traditional forms of

ancillary structures

The proposal is considered satisfactory with regard to the DCP provisions for inter-war flat
buildings. The landscaped areas to the rear of the site are to remain intact, as the proposed
pool occupies the existing approved timber deck area. Additional planting is also to be
included along the side boundary.
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9.2 Woollahra Access DCP

The proposal is considered to satisfy the provisions of the Woollahra Access DCP. Additional
accessibility measures have not been provided, however the proposal is considered
satisfactory to meet the provisions of the DCP, as accessibility levels have not been
compromised.

9.3 Other DCPs, codes and policies

Other relevant DCPs, codes or policies applicable to the subject application include:

• SREP 23 Sydney Harbour and Parramatta River DCP

The Sydney Harbour and Parramatta River DCP supplements the relevant SREPs by
establishing guidelines for development and activities with the aim of:

• minimising impacts on ecological communities;
• ensuring that the scenic quality of the area is protected or enhanced;
• providing siting and design principles for new buildings and waterside structures; and
• identifying locations with potential for foreshore access.

Having regard to the Development Control Plan, it is considered that the proposal is
satisfactory.

• Policy for Unauthorised Building, Uses and Works

This Policy requires consideration of whether the public interest is best served by Council
taking legal action to remove illegal works. Under the circumstances of the case, it is
considered that the extent of the works undertaken are minor, and do not warrant prosecution
as the DA is recommended for approval.

10. APPLICABLE REGULATIONS

There are no additional requirements as prescribed by the Regulations. There are no
implications for fire safety or any other matters required to be considered under the
Regulations.

11. THE LIKELY IMPACTS OF THE PROPOSAL

It is considered that the impacts of the proposed development will be largely positive.
Adverse impacts upon the privacy and amenity of the locality are minimised through both
currently approved and proposed screening measures. In addition the pools operation shall be
appropriately conditioned to ensure that use of the pool does not interfere with the amenity of
the surrounding area.

12. THE SUITABILITY OF THE SITE

Council’s records do not indicate that there is any likely threat arising from land
contamination, acid sulphate soils and the like and no concern is raised in this regard. The
excavation extends to a depth of only 2 metres and has been certified by geotechnical
engineers that it will not impact on the neighbouring properties. The site is therefore
considered suitable for the development proposed.
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13. SUBMISSIONS

The proposal was advertised and notified in accordance with Council’s Advertising and
Notifications DCP.  Submissions were received from:

• B. Northey, 2/54 Darling Point Rd, Darling Point
• F. Potok, 32/9 Goomerah Cres, Darling Point
• A. Keen, 8/54 Darling Point Rd, Darling Point

Objections:

The objections raised the following issues:

B. Northey

• Loss of privacy
• Removal of large trees to the rear of No. 26
• Outlook onto a noisy swimming pool
• Location of site office

F. Potok

• No objection to actual pool construction
• Concerned over noise levels, hours of operation of pool
• Approved works not in accordance with approved plans

A. Keen

• Noise emanating from pool use
• Devaluation of adjoining properties due to proximity of building to pool

P. Sewell

• Increased noise levels
• Damage to the structural integrity of the building
• Chinese elms proposed will reduce natural sunlight

The concerns of the objectors have been addressed below, with reference to other sections of
this report where relevant.

Response:

• Loss of privacy: Loss of privacy shall be ameliorated through the construction of an
approved 2 metre masonry wall at the rear of the property. The reinstatement of
landscaping to the rear of the subject site, in conjunction with the proposed tree screening
along the side boundary adjacent to the pool, will also serve to enhance privacy in the
surrounding area. See also Woollahra RDCP 2003- Acoustic and Visual Privacy.

• Removal of large trees to the rear of No. 26: The removal of any existing trees have
been approved under previous DA’s lodged for the redevelopment of residential flat
building. The reinstatement of landscaping in accordance with DA 109/2002 is considered
sufficient to address this concern.
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• Outlook onto a noisy swimming pool: The building immediately to the rear of the
subject site, 54 Darling Point Road, is offset from directly looking out onto the pool
location. Whilst residents in the south western corner of No. 54 are more exposed to the
proposed pool location, the objection is considered not to be well founded such that there
are significant privacy concerns for the residents of No. 54. The building at No. 54 is
separated from the rear boundary by an access road, and the pool use hours shall be
appropriately conditioned to minimise disturbance to neighbours. A number of privacy
screening measures will be in place following construction as previously discussed. Hence
it is considered that the outlook from the rear property will not suffer any significantly
adverse impacts as a result of the proposal. See also Section 9 Woollahra RDCP 2003-
Acoustic and Visual Privacy.

• Location of Site Office: This is a temporary structure only, and shall be removed
following completion of approved works on the subject site. It is therefore not considered
a relevant concern with regard to the subject application.

• Concerned over noise levels, hours of operation: As per above. It is considered that
noise and hours of operation can be appropriately mitigated through screening and more
importantly appropriate hours of operation as a condition of development consent. See
also Section 9 Woollahra RDCP 2003- Acoustic and Visual Privacy.

• Noise emanating from pool use: As per above. The most significantly affected property
is No. 24 Yarranabbe Road which directly overlooks the pool. It is considered that the
proposed screening measures along the side boundary adjacent to the pool are sufficient,
and that the impacts on the proposal upon other nearby properties can be appropriately
mitigated. See also Section 9 Woollahra RDCP 2003- Acoustic and Visual Privacy.

• Devaluation of adjoining properties due to proximity of pool: It is considered that any
impacts on property value associated with the proposal are not substantive such that
refusal is warranted. The environmental impacts associated with the development are
considered to be appropriate within the context of the surrounds and hence this is not a
valid planning concern.

• Damage to the structural integrity of the building: Council’s development engineer has
advised that the 2 metre deep excavation is considered not to have any potential impacts
on the structural integrity of the adjacent building at No. 24. Notwithstanding that the
applicant has already excavated for the pool, Council’s Development Engineer has
recommended a condition requiring structural integrity is to be incorporated into the
development consent. This condition is designed to ensure that the proposed excavation is
certified to have been carried out such that adjoining structures are not adversely
impacted.

• Chinese elms proposed will reduce natural sunlight: The chinese elms proposed for
screening of the development, whilst reducing natural sunlight for the adjoining property
owners, are not considered to be a substantive issue such that refusal of the application is
justified. The trees will enhance the visual amenity of the locality, and effects of
overshadowing arising from new trees are a substantially lesser concern than those arising
from solid objects. The loss of sunlight as a result of the new trees is considered to be
minor in comparison to the shadows falling over No. 24 from the development as already
approved at No. 26.
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14. CONCLUSION - THE PUBLIC INTEREST

The proposal is acceptable against the relevant considerations under s79C and would be in the
public interest, as it:
• Is permissible within the zone and complies with the objectives and provisions of the

Woollahra LEP 1995,
• Is satisfactory with regard to the provisions of the Woollahra Residential DCP 1999,
• Suitably mitigates visual and acoustic privacy impacts on nearby properties to the extent

that they are affected, and
• Does not contravene the public interest such that refusal of the application is justified.

15. RECOMMENDATION: Pursuant to Section 80(1) of the Environmental Planning
and Assessment Act, 1979

THAT the Council, as the consent authority, grant development consent to Development
Application No. 196/2004 for new swimming pool on land at 26 Yarranabbe Road Darling
Point, subject to the following conditions:

1. Approved Plans

The development must be carried out in accordance with plans numbered DA-SP-01
(Revision A) to DA-SP-03 (Revision A), dated 31/3/04, drawn by MSP Architects, all
of which carry a Council stamp “Approved DA Plans” and the signature of a Council
officer, except where amended by the following conditions.

2.  Requirement for a Construction Certificate

In accordance with the provisions of Section 81A of the Environmental Planning and
Assessment Act 1979, the erection of the building must not be commenced until:

(a) detailed plans and specifications of the building have been endorsed with a
Construction Certificate by:

(i) Council; or
(ii) an accredited certifier; and

(b) a principal certifying authority (PCA) has been appointed and the Council has
been notified in writing of the appointment, and

(c) at least two days notice, in writing, has been given to Council of the intention to
commence work.

3. Demolition, excavation and construction hours

Demolition, excavation and construction work must not take place outside the hours of
7.00am to 5.30pm Monday to Friday and 7.00am to 1.00pm Saturday.  No work and no
deliveries are to take place on Sundays and public holidays.   Noise from construction
activities associated with the development must comply with the guidelines contained in
the NSW EPA Environmental Noise Control Manual Chapter 171.
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4. Machine excavation

Excavation or removal of any materials involving the use of machinery of any kind,
including compressors and jack hammers, must be limited to between 9.00am and 4.00
pm Mondays to Fridays, with regular breaks of 15 minutes each hour.  This condition is
imposed to ensure reasonable standards of amenity for occupants of neighbouring
properties.

5. Building Inspections

The Applicant, Owner and Builder, jointly and severally, must ensure that they call their
Principal Certifying Authority ("the PCA") to carry out such critical phase building
inspections required by the PCA, the PCA Service Agreement and that the PCA is
satisfied with the level of compliance achieved before the Builder proceeds to the next
phase of construction.  Ample notice of required inspections must be given to the PCA
in accordance with the PCA Service Agreement. The Applicant, Owner and Builder
must comply with the PCA Service Agreement (Service Contract) and any lawful
direction given by the Principal Certifying Authority.

Note: It is the responsibility of the PCA to ensure that critical phase building
inspections are undertaken in accordance with a PCA Service Agreement and issue to
the Applicant, Owner and Builder appropriate Notice under Section 109L of the
Environmental Planning & Assessment Act 1979 ("the Act") where any breach of this
consent occurs.  Failure of the PCA to issue such notice may result in Council taking
action under Section 109V of the Act.  Failure of the Applicant, Owner and Builder to
comply with a PCA Service Agreement and comply with lawful directions of the PCA
under this condition may result in Council issuing fines, notices, orders and
commencing legal proceedings.  Council will only enter into PCA Agreements with the
Owner of the land being developed.  Council, if appointed as the PCA, will report to the
owner of the land being developed.

6. Long Service Levy Payment

A Long Service Levy under Section 34 of the Building & Construction Industry Long
Service Payment Act , 1986, must be paid and proof of payment provided prior to the
issue of a Construction Certificate.

The Levy can be paid directly to the Long Services Payments Corporation or to
Council.

7. Swimming Pools and Spa Pools

The pool must comply with the following requirements:

• all waste water must be drained into the main sewer with the permission of
Sydney Water;

• filtration or other mechanically operated equipment must be operated by a time
switch and must be installed set and sealed so that the operation of such
equipment is limited to between the hours of 7.00 am and 7.00 p.m. daily;

• filtration or other mechanically operated equipment must be installed in a
masonry housing and treated to prevent the noise level, when the equipment is in
operation, from rising above the background noise level, when measured at the
boundaries of the subject site;
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• vertical depth markers must be permanently fitted and clearly visible at the deep
and shallow ends of the pool to ensure reasonable levels of safety;

• where the pool concourse is higher than 1 metre above the adjacent ground level,
a protective guard or handrail complying with the provisions of Clause D2.16 of
the Building Code of Australia must be fitted;

• an egress ladder or steps into the pool must be provided to ensure reasonable
levels of safety;

• the pool must be fenced, prior to filling the structure with water to a depth of 300
mm or more in such a manner so as to obstruct the entry to the pool in accordance
with the provisions of the Swimming Pools Act 1992 and Regulations and
Australian Standard 1926 "Fences and Gates for Private Swimming Pools;"

• all overflow and splash must be contained within the boundaries of the site, to
ensure reasonable levels of amenity for neighbouring properties and the locality;

• warning notices must be provided in accordance with the provisions of the
Swimming Pools Act 1992 Section 17 and Regulation 8, to ensure reasonable
levels of safety.

8. Protection of services

Prior to any excavation works, the location and depth of all services (telephone, cable
TV, electricity, gas, water, sewer, drainage, etc.) must be ascertained. The developer
must meet all costs of any adjustment, relocation or reinstatement of any services.

9. Damage security deposit

A security deposit of $2,000 for the cost of making good any damage to Council
property caused as a consequence of the construction work, plus an administration fee
of $150.00, must be paid to Council prior to the issue of the Construction Certificate.
The security deposit, which may be in the form of a bank guarantee, has been calculated
in accordance with the following schedule.

Estimated cost of work Deposit

Works up to $50,000 $2,000
Works in excess of $50,000 & up to $100,000 $4,000
Works in excess of $100,000 $4,000+$200/$10,000 estimated

cost>$100,000

Council may use all or part of the Damage Security Deposit to complete damage
restoration works if they do not meet Council’s requirements.

10. Public footpaths

A safe pedestrian circulation route a minimum of 1.5m wide and with a pavement free
of trip hazards must be maintained at all times on or adjacent to the public footpaths
fronting the construction site.  Where the footpath is damaged, repair works must be
carried when directed by Council officers and in accordance with the relevant clauses of
the current edition of AUS-SPEC.

Where circulation is diverted on to the roadway clear directional signage and protective
barricades must be installed in accordance with Aust AS1742-3 1996 “Traffic Control
Devices for Work on Roads”.
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If pedestrian circulation is not satisfactorily maintained, and action is not taken
promptly to rectify the defects, Council may carry out remedial works and deduct the
cost from the Damage Security Deposit.

11. Lighting

Any lighting on the site must be designed so as not to cause nuisance to other residences
in the area or to motorists on nearby roads and to ensure no adverse impact on the
amenity of the surrounding area by light overspill.  All lighting must comply with the
Australian Standard AS4282:1997 Control of the Obtrusive Effects of Outdoor Lighting.

12. Compliance with Building Code of Australia

(a) All building work must be carried out in accordance with the provisions of the
Building Code of Australia.

(b) This condition does not apply to the extent to which an exemption is in force
under Clause 187 or 188, of the Environmental Planning and Assessment
Regulation 2000, subject to the terms of any condition or requirement referred to
in Clause 187 (6) or 188 (4) of the Regulation.

13. Excavations and backfilling

(a) All excavations and backfilling associated with the erection or demolition of a
building must be executed safely and in accordance with appropriate professional
standards.

(b) All excavations associated with the erection or demolition of a building must be
properly guarded and protected to prevent them from being dangerous to life or
property.

14. Signs to be erected on building and demolition sites

(a) A sign must be erected in a prominent position on any work site on which work
involved in the erection or demolition of a building is being carried out :

(i) stating that unauthorised entry to the work site is prohibited; and
(ii) showing the name of the person in charge of the work site and a telephone

number at which that person may be contacted outside working hours.

(b) Any such sign must be removed when the work has been completed.

(c) This clause does not apply to:

(i) building work carried out inside an existing building; or
(ii) building work carried out on premises that must be occupied continuously

(both during and outside working hours) while the work is being carried out.

15. Toilet facilities

(a) Toilet facilities must be provided, at or in the vicinity of the work site on which
work involved in the erection or demolition of a building is being carried out, at
the rate of one toilet for every 20 persons or part of 20 persons employed at the
site.
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(b) Each toilet provided:

(a) must be a standard flushing toilet; and

(b) must be connected:

(i) to a public sewer; or
(ii) if connection to a public sewer is not practicable, to an accredited

sewage management facility approved by the Council; or
(iii) if connection to a public sewer or an accredited sewage management

facility is not practicable, to some other sewage management facility
approved by the Council.

(c) The provision of toilet facilities in accordance with this clause must be completed
before any other work is commenced.

(d) In this condition:

accredited sewage management facility means a sewage management facility to which
Division 4A of Part 3 of the Local Government (Approvals) Regulation 1993 applies,
being a sewage management facility that is installed or constructed to a design or plan
the subject of a certificate of accreditation referred to in Clause 95B of the Regulation.

approved by the Council means the subject of an approval in force under Division 1 of
Part 3 of the Local Government (Approvals) Regulation 1993.

public sewer has the same meaning as it has in the Local Government (Approvals)
Regulation 1993.

sewage management facility has the same meaning as it has in the Local Government
(Approvals) Regulation 1993.

16. Structural Certification of excavation works and associated structures.

The following development works have been identified as possibly effecting the
stability of surrounding property and structures during their construction;

• Swimming pool

Due to this, the excavation and construction of these development works must be
overseen by an engineer. This is to ensure the stability of surrounding property /
infrastructure is not adversely effected by such works.

Excavation, retention, underpinning and construction must be undertaken on-site by an
excavation contractor with specialist excavation experience. A suitably qualified
geotechnical or structural engineer, specialising in excavation, must supervise the
excavation procedure.

This engineer is to provide certification to the Accredited Certifier, prior to issue of
Final Building Certificate, that excavation, retention, underpinning and construction of
all the excavation works stated above has been conducted:
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a. According to the relevant Australian Standards and Codes of Practice, and
b. In a manner that does not compromise the structural integrity of all adjacent

structures and property.

17. Stockpiles

Stockpiles of topsoil, sand, aggregate, soil or other material must not be located on any
drainage line or easement, natural watercourse, footpath or roadway, or within the
dripline of any Street Tree. Stockpiles within the construction site must be protected
with adequate sediment controls, in accordance with Council’s Code for Sediment
Control.

18. Location of building operations

Building operations such as brick cutting, washing tools or brushes and mixing mortar
must not take place on public roadways or footways or in any other location which
could lead to the discharge of materials into the stormwater drainage system.

Footpaths, gutters and roadways must be swept regularly to keep them free from
sediment.

19. Storage of materials and plant on Council’s footpath

Building, excavation or demolition materials and plant must not be stored on Council’s
footpath and/or roadway unless prior written approval has been obtained from Council’s
Development Engineer.

20. Residential building work

(a) Building work that involves residential building work (within the meaning of the
Home Building Act 1989) must not be carried out unless the principal certifying
authority (PCA) for the development to which the work relates:

• in the case of work to be done by a licensee under that Act:

(i) has been informed in writing of the licensee's name and contractor license
number; and

(ii) is satisfied that the licensee has complied with the requirements of Part 6 of
that Act; or

• in the case of work to be done by any other person:

(iii) has been informed in writing of the person's name and owner-builder permit
number; or

(iv) has been given a declaration, signed by the owner of the land, that states that
the reasonable market cost of the labour and materials involved in the work
is less than the amount prescribed for the purposes of the definition of
owner-builder work in Section 29 of that Act,

and is given appropriate information and declarations under paragraphs (a) and (b)
whenever arrangements for the doing of the work are changed in such a manner as
to render out of date any information or declaration previously given under either
of those paragraphs.
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Note:The amount referred to in paragraph (a) (iv) above is prescribed by regulations
under the Home Building Act 1989.  As at the date on which this Regulation was
Gazetted, that amount was $5,000.  As those regulations are amended from time
to time, so that amount may vary.

(b) A certificate purporting to be issued by an approved insurer under Part 6 of the
Home Building Act 1989 that states that a person is the holder of an insurance
policy issued for the purposes of that Part is, for the purposes of this clause,
sufficient evidence that the person has complied with the requirements of that
Part.

21. Retaining walls and drainage

If the soil conditions require it:

(a) retaining walls associated with the erection or demolition of a building or other
approved methods of preventing movement of the soil must be provided; and

(b) adequate provision must be made for drainage.

22. Protection of public places

(a) If the work involved in the erection or demolition of a building:

(i) is likely to cause pedestrian or vehicular traffic on a public place to be
obstructed or rendered inconvenient, or

(ii) building involves the enclosure of a public place;

a hoarding or fence must be erected between the work site and the public place.

(b) If necessary, an awning must be erected, sufficient to prevent any substance from,
or in connection with, the work falling into the public place.

(c) The work site must be kept lit between sunset and sunrise if it is likely to be
hazardous to persons in the public place.

(d) Any such hoarding, fence or awning must be removed when the work has been
completed.

Note:  Prior to the erection of any hoarding, fence or the like on any footpath or other
property owned or controlled by Council, permission must be sought and obtained from
Council and the prescribed rental fee paid.

23. Residential building work over $12,000 in value

Council must be provided with the following information prior to the commencement of
any works;

(a) the proposed builder's details (in writing); and
(b) proof of payment of the required insurance premium pursuant to Part 6 of the

Home Building Act 1989.
Mr C Houlison Ryan Keys
ASSESSMENT OFFICER ACTING TEAM LEADER
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ADVISINGS

37. Works and requirements of other authorities
• AGL Sydney Limited has requirements for the provision of gas connections.
• Sydney Water may require the construction of additional works and/or the

payment of additional fees.  Other Sydney Water approvals may also be necessary
prior to the commencement of construction work.  You should therefore confer
with Sydney Water concerning all plumbing works, including connections to
mains, installation or alteration of systems, and construction over or near existing
water and sewerage services.

Contact Sydney Water, Rockdale (Urban Development Section) regarding the water and
sewerage services to this development.

38. Application for a Construction Certificate

The required Application for a Construction Certificate may be lodged with Council.
Alternatively, you may apply to an accredited private certifier for a Construction
Certificate.

WARNING:  Failure to obtain a Construction Certificate prior to the
commencement of any building work is a serious breach of Section 81A(2) of the
Environmental Planning & Assessment Act 1979.  It is also a criminal offence
which attracts substantial penalties and may also result in action in the Land and
Environment Court and orders for demolition.

39. Occupational Health and Safety

All site works must comply with the occupational health and safety requirements of the
NSW WorkCover Authority.

40. Modifications to the consent

Changes to the external configuration of the building, changes to the site layout or any
changes to the proposed operation or use will require the submission and approval of an
application under Section 96 of the Environmental Planning & Assessment Act 1979
before the issue of a Construction Certificate.

41. Long Service Levy (To accompany the above as an advising)

The current rate of the levy required by this consent is 0.2% of the cost all building and
construction work costing $25,000 or more.

42. Tree preservation

Where tree work has not been approved by this Development Consent the developer is
notified that a general Tree Preservation Order applies to all trees in the Municipality of
Woollahra with a spread of branches greater than three (3) metres and also on all trees,
irrespective of the spread of branches, with a height greater than five (5) metres.  This
order prohibits the ringbarking, cutting down, topping, lopping, pruning, transplanting,
injuring, or wilful destruction of such trees except with the prior written consent of the
council.  Written consent from Council for such tree works must be in the form of a
Tree Preservation Order Permit for Pruning or Removal of Protected Trees obtained
from the Parks and Streetscape Section of Council.
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43. Home Building Act insurance

Home Building Act Insurance must be obtained from an insurance company approved
by the Department of Fair Trading prior to the commencement of demolition or
construction work.

44. Appeal

Council is always prepared to discuss its decisions and, in this regard, please do not
hesitate to contact Mr C Houlison.  However, if you wish to pursue your rights of
appeal in the Land & Environment Court you are advised that Council generally seeks
resolution of such appeals through a Section 34 Conference, instead of a full Court
hearing.  This approach is less adversarial, it achieves a quicker decision than would be
the case through a full Court hearing and it can give rise to considerable cost and time
savings for all parties involved.  The use of the Section 34 Conference approach
requires the appellant to agree, in writing, to the Court appointed assessor having the
full authority to completely determine the matter at the conference.

ANNEXURES

1. Plans and elevations
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SECTION 96 APPLICATION ASSESSMENT REPORT

ITEM No. D7

FILE No. DA 263/2001/2

ADDRESS: 125 Windsor Street PADDINGTON 2021

EXISTING CONSENT: Alterations & Additions to Existing House

TYPE OF CONSENT: Local

DATE OF CONSENT: 6/11/2001

PROPOSED
MODIFICATION:

Change 1st floor window on southern facade from timber to
aluminium.

DATE S96 LODGED: 29/04/2004

CONSENT AUTHORITY Council

APPLICANT: SDP  Architects

OWNER: Ms C Tate

AUTHOR: Mr C Houlison

LOCALITY PLAN

Subject
Site

Objectors

North

Locality Plan
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1. SUMMARY

Reason for report

This report has been written to assess the environmental impacts of an application to modify
Development Consent 263/2001/1, to change the first floor window on the southern façade
from timber, as approved, to aluminium, as constructed. This application is being referred to
the Application Assessment Panel as one objection was received.

Issues

• Heritage Conservation Area
• Urban design

Objections

One objection was received from Dr Nina Mistilis, of the neighbouring property 123 Windsor
St, Paddington.

Recommendation

The application to modify development consent is recommended for refusal on the following
grounds:

• Non-compliance with Section 5.2.8 of the Paddington DCP in relation to aluminium
window framing materials

• Adverse impact on the character of the Heritage Conservation Area

2. DESCRIPTION OF APPROVED PROPOSAL

The approved development comprised of significant alterations and additions to the rear of the
property, and can generally be described as follows:

• Demolition of the existing double storey rear wing and single storey outbuilding
• New two storey addition at the rear extending across the full width of the site, creating

new kitchen and living area, new master bedroom, walk in robes, ensuite and bathroom at
first floor level

• Glazed corridor linking existing and approved development, internal courtyard
• Conversion of attic into habitable room and single dormer on the rear facing roof plane
• Garage on the rear boundary alignment

Condition No. 2 of the Development Consent No. 263/2004/1 required that:

‘The proposed privacy screen at first floor level on the rear elevation is to be deleted,
and the window redesigned as follows:

• The window shall be relocated so that it is in a central position in the rear wall.
• The window shall consist of two evenly proportioned vertical panes.
• The window shall be timber framed.
• The window shall be 2m wide’.
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3. DESCRIPTION OF PROPOSED MODIFICATION

The proposed modification comprises:

• Change of approved upper floor window frame material on the southern (rear) façade
from timber to aluminium

The proposed modification would require Condition No. 2 to be changed as follows:

‘The proposed privacy screen at first floor level on the rear elevation is to be deleted,
and the window redesigned as follows:

• The window shall be relocated so that it is in a central position in the rear wall.
• The window shall consist of two evenly proportioned vertical panes.
• The window shall be 2m wide’.

4. DESCRIPTION OF SITE AND LOCALITY

The site is located within the western section of Windsor Street, between Jersey Road and
Elizabeth Street, on the southern side of the road. The dimensions of the site are 6.095m by
32.005m, and there is a site area of 195.2m².

The streetscape is dominated generally by late Victorian era attached terrace houses of
varying quality. No’s 123-127 Windsor St are substantially different from the remainder of
the street. The subject site, No. 125 Windsor St, is a freestanding two storey terrace house, to
which substantial contemporary additions have been approved. No. 123 Windsor St, adjoining
to the west, is a two storey face brick dwelling divided into flats. No. 127 Windsor St,
adjoining to the east has been substantially altered from its original condition and is not
representative of the dominant Victorian terrace style.

To the rear of the subject site, Paddington Lane is dominated by garages built to the property
boundary. A new garage structure, built from side boundary to side boundary, dominates the
rear elevation of the property.  Notwithstanding the consistent appearance of garages along
Paddington Lane, the rear facades of 123, 125 and 127 are substantially out of keeping with
the remainder of the rear facades along the lane.

5. PROPERTY HISTORY

A number of past approvals have been granted at the subject site, including a new garage
structure to the rear boundary approved in March 1999, and a new garage and loft approved in
March 1997. The development consent to which modification is now sought was granted in
November 2001, and comprises substantial alterations to the rear façade and a new garage.
These include the construction of a two storey contemporary addition to the rear of the
existing dwelling, spanning the width of the site, an internal courtyard and garage.

6. REFERRALS

6.4 Heritage

Comments from Council’s Heritage Officer, Kate Higgins, were as follows:

‘Refusal- Condition No. 2 of consent required timber framed windows. Paddington
DCP in Section 5.2.8 states that aluminium windows are intrusive’.
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ASSESSMENT UNDER S96

7.1 S96 (1A) Modification involving minimal environmental impact

The proposed modification is made pursuant to Section 96(1A). It is considered that the
change in material of the window frame is not substantive such that significant environmental
impacts will arise. Hence it is considered that the proposal would generate minor impacts
only, and can be considered under Section 96(1A).

7.2 Substantially the same development

The proposed modification is relatively minor in nature, There are no changes to any of the
proposed works, apart from the materials of the first floor window. It is hence considered that
the consent as proposed to be modified will remain substantially the same development.

ENVIRONMENTAL ASSESSMENT UNDER S.79C

8. STATE/REGIONAL INSTRUMENTS AND LEGISLATION

8.1 SEPPs

None relevant.

8.2 REPs

There are no REPs applicable to the modification proposed.

8.3 Additional Section 94 Contribution

No Section 94 Contributions are required.

8.4 Other legislation

There is no other legislation applicable to the subject development.

9. WOOLLAHRA LOCAL ENVIRONMENTAL PLAN 1995

9.1 Aims and objectives of WLEP 1995 and zone

The proposal is permissible and is consistent with the aims and objectives of the LEP, and the
relevant objectives of the Residential 2(a) zone.

9.2 Statutory compliance table

Site Area (195.2m²)
Approved

Development
Proposed

Modification
Control Complies

Overall Height (metres) 6.8m 6.0m 9.5m YES
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9.3 Site area requirements

There are no implications for site area requirements.

9.4 Height

The proposed height does not contravene the maximum height under the LEP, and is hence
considered satisfactory in this regard.

9.5 Floor space ratio

There are no implications for FSR arising from the proposal.

9.6 Other special clauses/development standards

Clause 18 Excavation: No excavation is proposed.

Clause 25 Water, wastewater and stormwater: The proposal is acceptable in terms of
Clause 25(1) and (2).

Clauses 26-33 Heritage and conservation area provisions : Comments from Council’s
Heritage Officer, Kate Higgins, were as follows:

‘REFUSAL- Condition No. 2 of consent required (timber framed windows). Paddington
DCP in Section 5.2.8 states that aluminium windows are intrusive’.

Heritage and design considerations are discussed further at Section 11.1- Paddington
Development Control Plan.

10. DRAFT AMENDMENTS TO STATUTORY CONTROLS

Draft Woollahra LEP 1995 (Amendment No. 45) applies. The aspects of the draft Plan that
are relevant to the application are:

• To ensure a suitable degree of access for new and existing residential buildings

The proposed development does not have any implications for accessibility, hence it is
considered that the relevant provisions of the Draft Amendment are satisfied.

11. DEVELOPMENT CONTROL PLANS

11.1 Compliance table - Paddington Development Control Plan

Site Area (195.2m²)
Approved

Development
Proposed

Modification
Control Complies

Height of Rear Addition to Two Storey
Building (metres)

8.4m 8.4m
Below Gutter Line of

Main Roof Over
Existing Building

YES
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Public domain

The proposal is visible from the public domain, however it is obscured from view by way of
existing trees, the rear boundary wall and the new garage structure. The view of the window
from the rear lane, whilst visible, is therefore significantly obstructed and not of great
prominence. No significant view corridors in the area are compromised.

Street frontages

No changes are proposed at the street frontage.

Rear elevations and yards

The relevant objectives and guidelines for this design element are as follows:

Objectives
…
O2 To promote rear alterations and additions of sympathetic design and

construction.
O3 To promote sympathetic contemporary materials in appropriate circumstances

Guidelines and Controls

G1 The height of an alteration and addition to the rear of a single storey building
must be below the ridgeline of the main roof of the existing building.

…
G3 Alterations and additions to a building which comprises one of a group must be

designed with regard to the overall balance of the group in terms of height,
alignment, form, scale, breezeway pattern and architectural character.

…
G9 Sympathetic contemporary design may be permitted where intrusive fabric or

fabric of low significance exists.

The proposed alteration is compatible with the existing form and scale of development as it
does not comprise any new building elements to the rear elevation. The proposed window is
considered to be of sympathetic proportions within the contemporary design, and does not
read as out of context with the existing approved rear elevation. The french doors immediately
below the subject window create a strong vertical element. These doors are the dominant
fenestration element on the rear elevation, and are cohesive with the approved window.

In the context of surrounding development, the group of three terraces (No. 123, No. 125 and
No. 127) is differentiated substantially from the remaining terrace houses along Windsor
Street, particularly when viewed from the rear elevation. The approved contemporary addition
to the rear of No. 125 sits alongside the Art Nouveau brick building at No.123 and the
substantially remodelled Victorian terrace at No. 127. This creates diversity in the streetscape
not found elsewhere within intact groups of Victorian terraces, and provided an opportunity
for the approved non-intrusive contemporary design. This is notably the case at No. 125
where associated with an existing approved contemporary addition.

Overall it is considered that the proposed modification has a minor visual impact having
regard to the overall form of the rear elevation of No. 125. It is considered that the proposal
does not contravene the provisions of Part 5.1.3 of the DCP with regard to rear elevations.



Woollahra Municipal Council Agenda and Business Paper
Application Assessment Panel 29 June 2004

\\FS1\VOL1\COMMON\Application Assessment Panel\AGENDAS\2004\jun29-04aapage.doc 53

Building height, bulk and scale

The proposal does not add to the building height, bulk or scale. The proposed modification
retains the same window siting and proportions.

Acoustic and visual privacy

There are no implications for acoustic and visual privacy further to those considered as a
result of the originally approved DA.

Windows, doors and shutters

The relevant objectives and performance criteria for this design element are as follows:

Objectives
…
O2 To reinstate traditional windows, doors and shutters appropriate to the

architectural style of the building on significant elevations such as street fronts
and side elevations facing streets.

Guidelines and Controls
…
G3 Restorations and alterations are most appropriately undertaken by referencing

the architectural character of the existing building. New doors and windows
should reference traditional proportions and arrangement of openings.
Traditional windows and shutters to windows should be reinstated where they
have been known to exist previously. This is particularly applicable in visible
locations.

G4 Windows and doors in infill development should in their deign and materials
provide an appropriate response to relevant aspects of the historic context.

The proposed windows do not utilise traditional materials and contravene the original
conditions of consent requiring a traditional timber window frame. The proposed
modifications provide an appropriate response to the contemporary architectural character of
the existing rear elevation. However the window does not respond to the historic context of
timber framed windows. The window is visible from the public domain, and is not supported
by Council’s Heritage Officer. Hence the proposal is not acceptable with regard to Part 5.2.3
of the DCP.

Materials and details

The relevant objectives and performance criteria for this design element are:

Objectives
…
O3 To promote design, materials and detailing that respond appropriately to the

historic context.
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Guidelines and controls
…
G4 Materials and details on additions should be an appropriate response to the

architectural character of the existing building and the relevant aspects of the
historic context.

G5 Infill buildings should use materials, details and construction technology that
respond appropriately to the historic context and that reference traditional
materials in a contemporary manner.

The proposal does not utilise traditional materials. Comments from Council’s Heritage
Officer highlight that ‘Paddington DCP in Section 5.2.8 states that aluminium windows are
intrusive’. The proposed window is therefore non-compliant with the DCP’s desired
materials. The window, being at first floor level, is visible from the rear lane. Hence the
proposal does not comply with Section 5.2.8 of the DCP and is not appropriate within the
historic context of the site.

Exterior colours

The grey colours are considered acceptable having regard to the provisions of the DCP. It is
appropriate to the existing colour scheme of the building and is suitable with regard to the
streetscape. The proposal therefore satisfies the provisions of the DCP in this regard.

Building types

The proposal is not considered to satisfy the provisions of the DCP with regard to multi-
storey terrace buildings. The modifications proposed do not impact upon an unaltered
elevation, and the rear form of the building is retained. However the proposed window does
not respond to the traditional materials for a multi-storey terrace building.

11.2 Woollahra Access DCP

There are no implications for accessibility, hence the proposal satisfies the requirements of
the DCP.

11.3 Other DCPs, codes and policies

• Policy for Unauthorised Building, Uses and Works

This Policy requires consideration of whether the public interest is best served by Council
taking legal action to remove illegal works. As the proposal contravenes the provisions of the
DCP and is not in keeping with the character of the heritage area, it is recommended that
Council takes appropriate action to remove the unauthorised works, and that the matter be
referred to Council’s Building and Compliance Manager for further action.

12. APPLICABLE REGULATIONS

There are no additional matters for consideration as prescribed under the Regulations.
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13. THE LIKELY IMPACTS OF THE MODIFIED DEVELOPMENT

The proposal utilises uncharacteristic building materials that are not encouraged under the
DCP,  and it is considered that the proposal would generate a negative impact on the locality
with regard to heritage conservation. No adverse impacts on amenity such as overshadowing,
loss of privacy or the like would be anticipated.

14. SUBMISSIONS

The proposal was advertised and notified in accordance with Council’s Advertising and
Notifications DCP.  Submissions were received from:

• Dr Nina Mistilis- 123 Windsor Road, Paddington

The objections raised the following issues:

• Proposal not in keeping with the heritage character of the area
• Proposal does not comply with the Paddington DCP

The issues raised by the objector have been dealt with in sufficient detail under Section 11 of
this report.

15. CONCLUSION - THE PUBLIC INTEREST

The proposal is unacceptable against the relevant considerations under S96 and S79C and
would not be in the public interest.

16. RECOMMENDATION: Pursuant to Section 96 of the Environmental Planning
and Assessment Act, 1979

A. THAT Council, as the consent authority, refuse to modify development consent to
Development Application No. 263/2001/2 for change 1st floor window framing from
timber to aluminium on land at 125 Windsor Street Paddington, for the following
reasons:

1. Window Materials

The aluminium window frame does not comply with Parts 5.2.3 and Section 5.2.8 of the
Paddington DCP in relation to the proposed building materials, which are
uncharacteristic, visible and would adversely impact on the integrity of the
Conservation Area.

B. THAT the owners’ builders and applicant/architects attention be directed to the
provision of the Environmental Planning and Assessment Act 1979 relating to
unauthorised work:-
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SECTION 125 – Offence against this Act and the regulations

1. Where any matter or thing is by or under this Act, other than by or under the
regulations, directed or forbidden to be done, or where the Minister, the Director,
a council or any other person is authorised by or under this Act, other than by or
under the regulations, to direct any matter or thing to be done, or to forbid any
matter or thing to be done, and that matter or thing if so directed to be done
remains undone, or if so forbidden to be done is done, a person offending against
that direction or prohibition shall be guilty of an offence against this Act.

2. Where any matter or thing is by or under the regulations directed or forbidden to
be done, or where the Minister, the Director, a council or any other person is
authorised by the regulations to direct any matter or thing to be done, or to forbid
any matter or thing to be done, and that matter or thing if so directed to be done
remains undone, or if so forbidden to be done is done, a person offending against
that direct or prohibition shall be guilty of an offence against the regulations.

3. Nothing in subsection (1) or (2) applies in respect of a direction given under this
Act by the minister to a public authority.

SECTION 126 – Penalties

1. A person guilty of an offence against this Act shall, for every such offence, be
liable to the penalty expressly imposed and if no penalty is so imposed to a
penalty not exceeding 1000 penalty units and to a further daily penalty not
exceeding 100 penalty units.

2. A person guilty of an offence against the regulations is liable to a penalty not
exceeding 100 penalty units.

Note: A penalty unit is equal to one hundred and ten dollars ($110).

C. The matter be referred to the Council’s Manager Building & Compliance to take
appropriate action against the persons responsible for the breaches of the Environmental
Planning & Assessment Act, 1979 and to serve the necessary orders to rectify the
unauthorised work.

Mr C Houlison Ryan Keys
ASSESSMENT OFFICER ACTING TEAM LEADER
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ADVISINGS

1. Appeal

Council is always prepared to discuss its decisions and, in this regard, please do not
hesitate to contact Mr C Houlison.  However, if you wish to pursue your rights of
appeal in the Land & Environment Court you are advised that Council generally seeks
resolution of such appeals through a Section 34 Conference, instead of a full Court
hearing.  This approach is less adversarial, it achieves a quicker decision than would be
the case through a full Court hearing and it can give rise to considerable cost and time
savings for all parties involved.  The use of the Section 34 Conference approach
requires the appellant to agree, in writing, to the Court appointed assessor having the
full authority to completely determine the matter at the conference.

ANNEXURES

1. Plans and elevations
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