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Outline Of Meeting Protocol & Procedure:

• The Chairperson will call the Meeting to order and ask the Committee/Staff to present
apologies or late correspondence.

• The Chairperson will commence the Order of Business as shown in the Index to the
Agenda.

• At the beginning of each item the Chairperson will ask whether a member(s) of the
public wish to address the Committee.

• If person(s) wish to address the Committee, they are allowed three (3) minutes in which
to do so.  Please direct comments to the issues at hand.

• If there are persons representing both sides of a matter (eg applicant/objector), the
objector speaks first.

• At the conclusion of the allotted three (3) minutes, the speaker resumes his/her seat and
takes no further part in the debate unless specifically called to do so by the Chairperson.

• If there is more than one (1) person wishing to address the Committee from the same
side of the debate, the Chairperson will request that where possible a spokesperson be
nominated to represent the parties.

• The Chairperson has the discretion whether to continue to accept speakers from the
floor.

• After considering any submissions the Committee will debate the matter (if necessary),
and arrive at a resolution.

Note:Matters where there is a substantive change to the recommendation of the Council
Officer are referred to the next appropriate meeting of the Application Assessment
Panel.

Note:Matters can be “called” from this Committee to the Development Control Committee
(DCC) by Councillors subject to the following requirements:

- Calling requires two Councillors
- Calling must be lodged before 3.00pm on the business day preceding the Application

Assessment Panel meeting at which the item is listed.
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WOOLLAHRA MUNICIPAL COUNCIL

Notice of Meeting

4 April 2005

To: General Manager
Director – Technical Services
Director – Planning & Development
Manager – Compliance
Manager – Strategic Planning

CC: The Mayor
All Councillors

Application Assessment Panel Meeting – 12 April 2005

In accordance with the provisions of the Local Government Act 1993, I request your
attendance at a Meeting of the Council’s Application Assessment Panel to be held in the
Committee Room, 536 New South Head Road, Double Bay, on Tuesday 12 April 2005 at
3.00pm.

Gary  James
General Manager
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Meeting Agenda
Part One of One Part

Item Subject Pages

1
2
3

Apologies
Late Correspondence
Declarations of Interest

Items to be Decided by this Committee using its Delegated Authority

D1 Confirmation of Minutes of Meeting held on 5 April 2005 1

D2 DA766/2004 – 44 Dover Road, Rose Bay – Alterations & additions to
semi-detached dwelling-house to facilitate the provision of a single
hard-stand car parking space within the front yard area – 30/11/2004
*See Recommendation Page 13

2-26

D3 DA576/2001 Part 3 – 8 Artlett Street Edgecliff – Section 96 proposed
modification to reposition window & new window at rear. New
french door at front & sliding door to side – 2/8/2004 & 21/12/2004
*See Recommendation Page 39

27-46

D4 DA215/2004 – 6 Fairweather Street, Bellevue Hill – Section 82A
Review of Refusal – 18/10/2004
*See Recommendation Page 53

47-65
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Item No: D1 Delegated to Committee
Subject: Confirmation of Minutes of Meeting held on 5 April 2005
Author: Les Windle, Manager - Governance
File No: See Application Assessment Panel Minutes
Reason for Report: The Minutes of the Meeting of Tuesday 5 April 2005 were

previously circulated.  In accordance with the guidelines for
Committees’ operations it is now necessary that those Minutes be
formally taken as read and confirmed.

Recommendation:

That the Minutes of the Application Assessment Panel Meeting of 5 April 2005 be taken as read
and confirmed.

Les Windle
Manager - Governance
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DEVELOPMENT APPLICATION ASSESSMENT REPORT

ITEM No. D2

FILE No. DA 766/2004/1

ADDRESS: 44 Dover Road, Rose Bay

PROPOSAL: Alterations and additions to a semi-detached dwelling-house to
facilitate the provision of a single hard-stand car parking space
within the front yard area

ZONING: 2(b) Residential

TYPE OF CONSENT: Local

APPLICANT: Mr M L Cadry

OWNER: Mr M L Cadry
DATE LODGED: 30/11/2004
AUTHOR: Mr C Houlison

LOCALITY PLAN

Subject
Site

Objectors

North

Locality Plan
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1. SUMMARY

Reason for report

Objectors’ concerns cannot be comprehensively addressed via conditions of consent. Accordingly,
the matter is referred to the Application Assessment Panel for determination in accordance with
Council delegations.

Issues

• streetscape
• loss of on-street parking
• provision of car parking forward of the building line
• loss of original fabric of building
• landscaping and trees

Objections

Objections were received from the following:

• Mr and Mrs J Sharman, 50 Dover Road, Rose Bay
• Peter Poland, 38 Dover Road, Rose Bay
• Jennifer Turner, 46 Dover Road, Rose Bay

Cost of works

The stated cost of the proposed work of $12,000 has been checked using the standard criteria
specified in the Cordell Building Guide and is considered to be accurate.

Recommendation

The proposal is recommended for conditional approval because it:

• is a permissible under the zoning
• complies with the objectives of the relevant planning standards contained in WLEP 1995 and

WRDCP 2003
• is an appropriate design for the site
• will not have adverse effects on the amenity of the locality such that refusal is justified

2. DESCRIPTION OF PROPOSAL

The proposal involves partial demolition of the existing front verandah and front fence to facilitate
the provision of a hard-stand car parking space within the front yard together with a new, solid
timber vehicular entry gate and pedestrian entry gate. A new vehicular footpath crossing is
proposed. The proposal also seeks to render and paint the existing 2.0m high, solid brick front
fence.
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3. DESCRIPTION OF SITE AND LOCALITY

The subject site has a western frontage to Dover Road 7.5m wide, an eastern boundary 7.5m wide
and northern and southern boundaries 45.5m in length. The site has an area of 345m². Currently
occupying the site is a single storey semi-detached dwelling-house.
The adjoining property to the north (No 42 Dover Road) contains the semi-detached dwelling-house
which forms a pair with the subject semi. Development within this section of Dover Road is
typified by relatively intact semi-detached dwelling-houses (Nos 42-52 Dover Road).

Under Development Application No 127/2003, Council’s Development Control Committee at its
meeting of 1 December 2003 granted approval for the provision of a hard-stand car parking space
within the front yard of No 42 Dover Road.

No 50 Dover road has recently constructed a single hard-stand car space within the front yard with a
timber gate to the vehicular entry (approved as part of Development Application No 489/2002 on 5
November 2002). An inspection of the locality revealed that this type of development is
sympathetic to the streetscape, providing articulation to the high masonry front fences. Nos 48 and
52 Dover Road contain singular vehicular driveways and gates to the Dover Road frontage with the
off-street car parking provided behind the front building line.

 4. PROPERTY HISTORY

Refer to “Section 3 – Description of Site and Locality” for details.

5. REFERRALS

5.1 Technical Services

Council’s Development Engineer, Daniel Pearse has provided the following comments:

Site Drainage

No details of the proposed drainage system are provided.  It is assumed that it will connect to the
existing system.  There are no objections to this method of stormwater disposal.

The existing and new systems are to be designed and certified by a practising hydraulic engineer.
The certification and plans must be submitted to the accredited certifier prior to the final building
release.  Details are to be in accordance with Council’s Draft Stormwater Development Control
Plan and Local Approvals Policy.  This is to ensure that site stormwater is disposed in a controlled
and sustainable manner - Conditions applied.

Flooding & Overland Flow

Not applicable.

Impacts on Council Infrastructure

There is no driveway existing.  The application proposes a new driveway and crossing. This will
result in the loss of 1 on-street parking space. As 1 space will be created on-site there will be no
nett loss in the overall parking space numbers - No objections
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Council's street assets are satisfactory - Conditions apply

Traffic

The expected traffic generation from the proposed development is typical for the zoning of the site.

Vehicle Access & Accommodation

Internal parking space dimension is to be 5.4m to comply with AS 2890.1

Geotechnical, Hydrogeological and/or Structural

Not applicable.

RECOMMENDATION

Council’s Development Engineer has determined that the proposal satisfies Technical Services
concerns, subject to conditions.

Refer to Condition No’s 12 & 21-24.

5.7 Landscaping/Trees Management

Council’s Trees Officer, Ms Louise Bennett has provided the following comment:

The Following trees protected by Councils Tree Preservation Order were assessed on or adjoining
the site:

Tree 1 Lophostemon confertus Brush Box
• Excavation for driveway will affect root plate of this tree. With the inclusion of mitigating

conditions works would be acceptable.
• Construction work could damage tree if care not taken.

Tree 2 Lagerstroemia indica Crepe Myrtle
• Required to be removed to allow development.
• Tree of poor form but good health.
• Does cause shade to front area of house.
• Removal not major impact as site has a good percentage of vegetation.

Tree 3 Camellia sp. Camellia
• Good form and health.
• Appears structurally sound at time of inspection.
• Proposed excavation could affect root plate. With the inclusion of mitigating conditions works

would be acceptable

• Proposed development appears reasonable from a landscape perspective.

Refer to Condition Nos 8-11.
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ENVIRONMENTAL ASSESSMENT UNDER S.79C

The relevant matters for consideration under section 79C of the Environmental Planning and
Assessment Act 1979 are assessed under the following headings:

6. RELEVANT STATE/REGIONAL INSTRUMENTS AND LEGISLATION

6.1 SEPPs

State Environmental Planning Policy (Building Sustainability Index: BASIX) 2004

State Environmental Planning Policy (Building Sustainability Index: BASIX) 2004  ("BASIX") does
not apply to the proposed development.

State Environmental Planning Policy No. 55

Under Clause 7(1)(a) of State Environmental Planning Policy No. 55 – Remediation of Land,
consideration has been given as to whether the land is contaminated. An assessment of the initial
site evaluation provided by the applicant indicates the land does not require further consideration
under Clause 7(1)(b) and (c) of SEPP 55.

6.2 REPs

SREP 23- Sydney and Middle Harbours

The provisions of Clause 18 and the objectives stated under Clause 2 of this instrument require
Council to consider the visual impact that a development proposal may have upon Sydney Harbour.
The proposal will not be visible from Sydney harbour and adjoining foreshore areas. Accordingly,
the proposal is considered to be satisfactory with regard to the provisions of this instrument.

6.3 Section 94 contribution

Not applicable.

6.4 Other relevant legislation

None relevant.

7. WOOLLAHRA LOCAL ENVIRONMENTAL PLAN 1995

7.1 Aims and objectives of WLEP 1995 and zone (Clause 8(5))

The proposal is permissible and is consistent with the aims and objectives of the LEP and the
relevant objectives of the 2(b) zone.

7.2 Statutory compliance table

(Site area – 345m²) Existing Proposed Control Complies

Clause 12AA & 12 Overall Height (m) 7.0m 2.0m 9.5m YES
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7.3 Height

The proposed works involve a maximum height of 2.0m which complies with Council’s 9.5 metres
height standard. Further, the proposed works are considered to be satisfactory with regard to the
objectives of the height standard.

7.4 Other special clauses/development standards

Clause 18 Excavation

Clause 18 requires council to consider the impact of excavation associated with the development
proposal upon the local environment.

The extent of excavation associated with the proposal is limited to footings for the proposed new
works. Council’s Development Engineer – Daniel Pears has assessed the proposal and considers the
amount and siting of excavation to be satisfactory, subject to Condition No 30 requiring the
excavation to be carried out in accordance with the appropriate professional standards.

Councils Trees officer – Louise bennett has assessed the proposal and considers it to be satisfactory
in terms of the impact upon existing significant trees on the site, subject to Condition Nos  8, 10
and 11.

Subject to the above conditions, the extent and siting of excavation is considered to be satisfactory
with regard to the provisions of Clause 18 of WLEP 1995.

Clause 25 Water, wastewater and stormwater

Clause 25 of WLEP 1995 requires council to consider the provision of adequate stormwater
drainage.

The proposal has been assessed against the relevant provisions of Clause 25 and is considered to be
satisfactory, subject to Condition No’s 2, 3 and 12.

Clause 25D Acid Sulphate Soils

The subject site is within the Class 5 Acid Sulphate Soil area identified in the Planning NSW Acid
Sulphate Soil Risk Map.  However, the subject works are not likely to lower the water table below 1
m AHD on any land within 500 m with a 1, 2, 3 or 4 land classification and therefore, there is no
issue of acid sulphate affectation in this instance.

8. DRAFT AMENDMENTS TO STATUTORY CONTROLS

Section 79C(1)(a)(ii) of the Act requires that in determining a development application, a consent
authority is to take into consideration any draft environmental planning instrument that is or has
been placed on public exhibition and details of which have been notified to the consent authority.

Draft Sydney Regional Environmental Plan (Sydney Harbour Catchment) 2004

This draft planning instrument is aimed at repealing several existing planning instruments including
SREP No 23 Sydney and Middle Harbours. The draft SEPP requires the consideration of similar
issues as SREP No 23 such as the visual impact of development upon Sydney Harbour and adjacent
foreshore areas.
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The proposal will not be visible from Sydney Harbour and adjoining foreshore areas.
Accordingly, the proposal is considered to be satisfactory with regard to the provisions of the draft
planning instrument.

9. DEVELOPMENT CONTROL PLANS

9.1 Numeric Compliance table - Woollahra Residential Development Control Plan 2003

Site Area (345m²) Existing Proposed Control Complies

Location of garages
-

Forward of
Building Line

Behind Front
Building Setback NO

Location of garages- width
- 40%(2.7-3.0m)

40% (3m) of site
width YES

Deep Soil Landscape at the Frontage 80%
(22m²)

29%
(9.98m²)

40% min
(11m²)   YES*

Setback from significant mature trees - <3.0m 3.0m NO

Front Fence Height (metres) 2m
No change to
existing front
fence height

Max 1.2 NO

Deep Soil Landscape Area
> 50% of

unbuilt area
> 50% of

unbuilt area
> 50% of unbuilt

upon area YES

Car Parking Spaces (Residential
Development) Nil 1 2 NO

Min Access Driveway Width (m) - 3.0 3.5-6.0 NO

Access Driveway Grades - < 15% 15% Overall YES

- < 12%
12% Transitional

YES

*Complies, subject to Condition No 2.

Site analysis performance criteria (Part 3)

Part 3 of Council’s WRDCP 2003 requires adequate site analysis documentation for development
applications. The development proposal is considered to be satisfactory in this regard.

Performance Criteria No 1 requires development to fit into the surrounding environment and pattern
of development by responding to the surrounding neighbourhood character and streetscape. In this
regard, it is considered that the proposed hard-stand car parking space, vehicular entry gate and
alterations to the front verandah will compliment the design of the adjoining semi-detached
dwelling-house (No 42 Dover Road) as approved under Development Application No 127/2003 and
be compatible with the character of semi-detached dwelling-houses in the vicinity of the subject
site, and therefore, maintain the amenity of the streetscape.

Desired future precinct character objectives and performance criteria (Part 4)

The objectives for the Rose Bay precinct aim primarily to promote a consistent building scale
within the streetscape, protect important precinct views, reinforce the topography of the precinct
and to ensure that residential development satisfactorily addresses the street.
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As discussed under Section 9- Site analysis performance criteria, the proposal is considered to be
satisfactory in terms of being consistent with the building scale of surrounding development and
addressing the street. In this regard, the proposal mirrors the approved car parking arrangement of
the adjoining semi (No 42 Dover Road) and is compatible with the character of the other semi-
detached development in the locality. Further, the proposal does impact on any views or vistas
within the locality nor alter the topography of the precinct. Accordingly, the proposal is considered
to be satisfactory with regard to the relevant desired future character objectives stipulated under Part
4.9 of WRDCP 2003.

The proposal involves the following non-compliances with the relevant performance criteria
stipulated under Part 4.9 of WRDCP 2003:

Front fences

C 4.9.7.2 stipulates that front fences, if solid, are to be no greater in height that 1.2m. The proposal
involves the retention of the existing 2m high, solid brick front fence with the following changes
being implemented:-

• partial demolition to accommodate a new vehicular entry gate and pedestrian entry gate
• rendering and painting the front fence

The proposed modifications to the front fence are considered to be acceptable for the following
reasons :-

• the retention of the existing front fence coupled with the new vehicular entrance with a sliding
timber panel gate and pedestrian entry provides articulation to the existing visually dominating
fence and represents a visual improvement on the streetscape

• the proposed fence, vehicular and pedestrian gates will match the approved front fence design of
the adjoining semi (No 42 Dover Road) and that of No 50 Dover Road

Accordingly, no objection is raised to this area of non-compliance.

Location and width of garages, car parking structures

C 4.9.5 requires all garages, car parking structures and driveways are designed to not dominate the
streetscape, be provided behind the front building line and limited to a width of no greater than 40%
(3m) of the site frontage.

The proposed hard-stand car parking space will be located forward of the building line and occupy
40% (2.7-3.0m) of the site frontage. No off-street car parking is currently available on the site.

The siting of the hard-stand car parking space forward of the front building line is considered to be
acceptable for the following reasons :-

• the proposal mirrors the approved car parking arrangement of the adjoining semi (No 42 Dover
Road) and is compatible with the character of the other semi-detached development in the
locality

• the width of both the proposed driveway crossing and car parking space comply with Council’s
40% control

• the proposal does not contribute any visual clutter to the streetscape and does not disrupt the
rhythm of the character of the existing relatively intact semi-detached dwelling-houses (Nos 42-
52 Dover Road)
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• the proposed modifications to the existing front fence to accommodate the vehicular entry will
provide some articulation to the existing visually dominating front fence, thereby resulting in a
visual improvement on the streetscape

• the proposal reduces the existing shortfall of off-street car parking spaces for the site from two
(2) to one (1)

Streetscape performance criteria (Section 5.1)

As discussed under Section 9- Site analysis performance criteria and Desired future character
objectives and performance criteria, the proposal is considered to be satisfactory with regard to
the objectives and performance criteria stipulated under Part 5.1 of WRDCP 2003.

Building size and location performance criteria (Section 5.2)

The relevant objectives and performance criteria for building size and location are as follows:

Objectives:
O5.2.5 To ensure that the original symmetrical streetscape contribution and character of

semi detached cottages is retained and enhanced and to ensure that the
architectural uniformity of the building is maintained.

O5.2.6 To encourage alterations and additions to one part of a semi-detached pair that
respect the scale, detailing and characteristics of the pair.

Performance Criteria:
C5.2.1 Setbacks preserve existing significant trees and vegetation and allow for new

planting. Where significant mature trees are to be retained, buildings are located
at least 3.0m from the base of the tree to minimise root damage.

C5.2.19 Alterations and additions to one part of a pair of semi-detached cottages must not
dominate or compromise the uniformity or geometry of the principal roof form of
the building and shall retain chimneys.

The proposal retains the existing sympathetic form of the building, and whilst generally not a
traditional feature of semi-detached dwellings, the proposed hard-stand car parking space responds
to the context of the adjoining semi (No 42 Dover Road) through proposing a matching car parking
arrangement.

The proposal also involves the partial demolition of the front verandah. The section of the verandah
to be demolished is not visible from the streetscape (public domain) as it is screened by the existing,
2.0m high, solid brick, front fence. The existing front verandah posts which are visible from the
streetscape and positively contribute to the character of the pair of semi-detached dwellings (Nos 42
& 44) will be retained. Hence, it is considered that the fabric of the dwelling as a semi-detached
cottage is not substantively compromised and moreover, the proposal has regard to the
characteristics of the pair and is therefore in keeping with the desired building form criteria for
semi-detached dwellings.

C 5.2.1 stipulates that where mature vegetation is to be retained, buildings are located at least 3m
from the base of the trees to minimise root damage. The proposed driveway crossing will have a set
back of 2.0-4.5m from the existing street tree (brush box). The proposed hard-stand car parking will
necessitate the removal of a crepe myrtle tree and be setback 2.2 metres from a camellia tree which
is required to be retained.
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Council’s Trees Officer – Louise Bennett has examined the proposal and considers the siting of the
driveway crossing and hard-stand car parking space to be satisfactory in terms of the impact of
excavation upon the subject trees, subject to Condition Nos 8, 10 and 11. Accordingly, no
objection is raised to this area of non-compliance.

Open space and landscaping performance criteria (Section 5.3)

Subject to Condition No 2, the proposal meets the relevant numerical requirements for open space
and landscaping. Further, subject to Condition Nos 8, 10 and 11, the proposal will maintain the
landscape character of the locality and is considered to be satisfactory with regard to the relevant
objectives and performance criteria stipulated under Part 5.3 of WRDCP 2003.

Fences and walls performance criteria (Section 5.4)

Refer to Section 9- Desired future character objectives and performance criteria for details.

Views performance criteria (Section 5.5)

The proposal complies with the provisions of Part 5.5 of Council’s WRDCP 2003.

Energy efficiency performance criteria (Section 5.6)

The provisions of Part 5.6 of Council’s WRDCP 2003 are not applicable to the subject proposal

Stormwater management performance criteria (Section 5.7)

The proposal is considered to be satisfactory with regard to the provisions of 5.7 of Council’s
WRDCP 2003, subject to Condition Nos 2, 3 and 12 requiring adequate stormwater management.

Acoustic and visual privacy performance criteria (Section 5.8)

The provisions of Part 5.8 of Council’s WRDCP 2003 are not applicable to the subject proposal.

Car parking and driveways performance criteria (Section 5.9)

C 5.9.5 requires two on-site car parking spaces to be provided for dwelling-houses. The proposal
provides a single on-site car parking space.  The existing dwelling-house does not have any on-site
car parking. The only area of the site that can facilitate on-site car parking is the front yard area.

No objection is raised in relation to this area of non-compliance on the basis that a second on-site
car parking space to the front yard area would require a wider driveway and vehicular entry gate
which would necessitate the removal of a significant street tree and excessive alterations to the front
verandah, such that the amenity of the streetscape would be adversely affected.

C 5.9.8 requires a driveway width to be in the range of 3.5-6.0 m. A driveway width is to be kept to
a minimum and is subject to compliance with all other relevant policy controls.  In this regard, the
proposed 3.0 metres wide driveway is considered to be acceptable on the basis that it is the
minimum possible and complies with the provisions of Australian Standard 2890.1 “Off-Street Car
Parking”.  Accordingly, no objection is raised in relation to this area of non-compliance.
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Access and mobility performance criteria (Section 5.13)

There are no significant implications for access and mobility, and the provisions of the Access DCP
are discussed below under Section 9.3 – Access DCP.

9.2 DCP for off-street car parking provision and servicing facilities

The provisions of Council's DCP for Off-Street Car Parking Provision and Servicing Facilities
requires the provision of two off-street car parking spaces for a dwelling-house and a minimum
driveway width of 4 m.  As discussed previously under the section “Car parking and driveways
performance criteria”, the provision of a second car parking space and a wider driveway would
have an unacceptable impact upon the streetscape.

On the basis that the provision of one on-site car parking space is an improvement over the existing
situation (no off-street car parking) and that the proposed driveway width of 3 m complies with the
provisions of the relevant Australian standard, the proposal is considered satisfactory with regard to
the provisions of this policy.

9.3 Woollahra Access

The relevant provisions of the Access DCP are:

• To encourage the provision of suitable access as part of alterations and additions to Class 1
buildings

The DCP encourages, rather than requires, the incorporation of accessibility measures as part of
alterations and additions to dwelling houses. The scale of works proposed does not compromise the
existing level of accessibility to and throughout the site, and does not preclude the provision of easy
access. The proposal is therefore considered to meet the relevant provisions of the Access DCP.

9.4 Other DCPs, codes and policies

None relevant.

10. APPLICABLE REGULATIONS

Clause 92 of the EPA Regulation 2000 requires that Council take into consideration Australian
Standard AS 2601-1991: The demolition of structures, as in force at 1 July 1993. This requirement
is addressed via Condition No 25.

11. THE LIKELY IMPACTS OF THE PROPOSAL

All likely impacts have been assessed elsewhere in this report.

12. THE SUITABILITY OF THE SITE

The site is suitable for the proposed development.
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13. SUBMISSIONS

The proposal was advertised and notified in accordance with Council’s Advertising and
Notifications DCP.  Submissions were received from:

• Peter Poland, 38 Dover Road, Rose Bay
• Jennifer Turner, 46 Dover Road, Rose Bay
• Mr & Mrs J Sharman, 50 Dover Road, Rose Bay

The objectors raised the following issues:

• Removal of on-street parking from Dover Road: Council’s Development Engineer has
concluded that, notwithstanding the loss of one (1) on-street parking space, the net loss of
parking afforded by the development will be nil as the proposal provides an additional off-street
space for the residents of No 44 Dover Road. It is therefore considered that this concern has
been addressed and, notwithstanding the loss of one (1) off-street car parking space, the
proposal is considered to be acceptable in this regard.

• Removal of portion of verandah: Refer to Section 9 – Building size and location
performance criteria for details.

14. CONCLUSION - THE PUBLIC INTEREST

The proposal is acceptable against the relevant considerations under s79C of the EPA Act 1979.

15. RECOMMENDATION: Pursuant to Section 80(1) of the Environmental Planning and
Assessment Act, 1979

THAT the Council, as the consent authority, grant development consent to Development
Application No. 766/2004 for the provision of a new hard-stand car parking space, driveway
crossing and modifications to the existing front fence on land at No 44 Dover Road Rose Bay,
subject to the following conditions:

1. Approved Plans

The development must be carried out in accordance with plans numbered DA-01, DA-02 and
DA-03, dated October 2004, drawn by X Squared Design, all of which carry a Council stamp
“Approved DA Plans” and the signature of a Council officer, except where amended by the
following conditions.

2. Retention of Deep Soil Landscaping- Front Setback Area

To ensure the proposal complies with C4.9.7.4 of WRDCP 2003, 11m² of the front yard
setback area is to be retained as deep soil landscaping. Details demonstrating compliance are
to be submitted with the Construction Certificate application.

3. Porous paving

The proposed paving to the hard-stand car parking space shall have a porous or semi-porous
surface to maximise on-site stormwater infiltration. Details demonstrating compliance are to
be submitted with the Construction Certificate application.    
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4. Requirement for a Construction Certificate

In accordance with the provisions of Section 81A of the Environmental Planning and
Assessment Act 1979, the erection of the building must not be commenced until:

(a) detailed plans and specifications of the building have been endorsed with a Construction
Certificate by:

(i) Council; or
(ii) an accredited certifier; and

(b) a principal certifying authority (PCA) has been appointed and the Council has been
notified in writing of the appointment, and

(c) at least two days notice, in writing, has been given to Council of the intention to
commence work.

5. Demolition, excavation and construction hours

Demolition, excavation and construction work must not take place outside the hours of
7.00am to 5.30pm Monday to Friday and 7.00am to 1.00pm Saturday.  No work and no
deliveries are to take place on Sundays and public holidays.   Noise from construction
activities associated with the development must comply with the guidelines contained in the
NSW EPA Environmental Noise Control Manual Chapter 171.

6. Machine excavation

Excavation or removal of any materials involving the use of machinery of any kind, including
compressors and jack hammers, must be limited to between 9.00am and 4.00 pm Mondays to
Fridays, with regular breaks of 15 minutes each hour.  This condition is imposed to ensure
reasonable standards of amenity for occupants of neighbouring properties.

7. Building Inspections

The Applicant, Owner and Builder, jointly and severally, must ensure that they call their
Principal Certifying Authority ("the PCA") to carry out such critical phase building
inspections required by the PCA, the PCA Service Agreement and that the PCA is satisfied
with the level of compliance achieved before the Builder proceeds to the next phase of
construction.  Ample notice of required inspections must be given to the PCA in accordance
with the PCA Service Agreement. The Applicant, Owner and Builder must comply with the
PCA Service Agreement (Service Contract) and any lawful direction given by the Principal
Certifying Authority.
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Note: It is the responsibility of the PCA to ensure that critical phase building inspections are
undertaken in accordance with a PCA Service Agreement and issue to the Applicant, Owner
and Builder appropriate Notice under Section 109L of the Environmental Planning &
Assessment Act 1979 ("the Act") where any breach of this consent occurs.  Failure of the
PCA to issue such notice may result in Council taking action under Section 109V of the Act.
Failure of the Applicant, Owner and Builder to comply with a PCA Service Agreement and
comply with lawful directions of the PCA under this condition may result in Council issuing
fines, notices, orders and commencing legal proceedings.  Council will only enter into PCA
Agreements with the Owner of the land being developed.  Council, if appointed as the PCA,
will report to the owner of the land being developed.

8. Existing trees which must be retained

Approval is NOT granted for the removal of the following trees, which Council has
determined to be significant landscape elements. Where indicated a Tree Preservation Bond is
required to be lodged with Council. The Bond has been applied in accordance with Council’s
policy regarding the bonding of trees on or adjacent development sites, where an assessment
has determined that the proposed development may impact on the preservation of the
following trees.

Council
Reference No:

Species Location Dimension
(Metres)

Tree Preservation
Bond Required

1
Lophostemon confertus
Brush Box

Road verge outside
46 Dover Road

14 metres $7,000.00

3
Camelia sasanqua
Camellia

South-western corner
of front yard

4 metres

Total Bond $7,000.00

The Construction Certificate plans must include reference to the retention of the above
mentioned trees and identify the trees by Councils reference number (Ref No:) and
colour or shade them in the colour green for trees to be retained and yellow for trees to
be transplanted.

A bond is placed on individual trees when considered appropriate by Council’s Landscape
Development Officer. The value of the bond may represent the full value of the tree or the
Officer’s assessment of potential damage to the tree or a group of trees during development.
The bond may be in the form of a bank guarantee and must be lodged prior to the issue of a
Construction Certificate. The bond will not be released until Council has inspected and is
satisfied with the condition of the trees. Council may use part or the entire bond to carry out
works to trees or replace them, if they are not in a satisfactory condition.

Where trees have not been preserved and retained in accordance with the approval the
developer may forfeit the total bond amount.

9. Trees which may be removed

This consent includes approval under Council’s Tree Preservation Order to remove the
following trees:

Council
Reference No:

Species Location Dimension (Metres)

    2 Lagerstroemia indica Crepe Myrtle Centre of front yard 4 metres x 200mm in
diameter at base
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The Construction Certificate plans must include reference to the removal of the above
mentioned trees and identify the trees by Council’s reference number (Council Ref No:2) and
colour or shade them in the colour red.

10. Hand excavation within tree root zones

To prevent root damage and potential destabilisation of the tree, excavation undertaken within
the specified radius of the trunks of the following trees must be hand dug.  Any root pruning
must be undertaken by hand along the perimeter line of such works by an experienced
Arborist with a minimum qualification of a Certificate Level 3 (AQF) in Arboriculture or
other equivalent qualification acceptable to Council’s Landscape Assessment Officer.

Beyond this radius, mechanical excavation is permitted, when root pruning by hand along the
perimeter line of such works is completed.

Council
Reference No:

Species Location Radius from
Trunk(Metres)

1 Lophostemon confertus Brush
Box

Street tree outside 46 Dover Road 3 metres

11. Barricading for earthworks

Earthworks shall not commence until the trunk of the following tree is protected by the
placement of hessian padding covered by 2m lengths of 50 x 100 mm hardwood timbers,
spaced at 150 mm centres and secured by 8 gauge wire at 300 mm spacing.  The trunk
protection must be maintained intact until the completion of all work on site. Any damage to
the tree must be reported to Council immediately.

Council
Reference No:

Species Location Dimension (Metres)

1
Lophostemon confertus Brush
Box

Street tree outside 46 Dover
Road

14 metres x 1.2 metres
diameter at base

12. Connection to existing drainage system

Stormwater run-off from the proposed hard-stand car parking space is to drain to the existing
stormwater drainage system.

The existing stormwater drainage pipes on the property must be checked and certified by a
practising hydraulic engineer to ensure that all existing stormwater pipes are in good
condition and are operating satisfactorily. Certification and a plan showing pipe locations and
diameters must be submitted to Council or the accredited certifier prior to the final building
inspection.

Note: connection of stormwater run-off to the Sydney Water sewer system is not permitted.

If the existing stormwater pipes are not in good condition and/or not operating satisfactorily,
the existing drainage system must be upgraded. Certification and a plan showing pipe
locations and diameters of the upgraded system must be submitted to Council or the
accredited certifier prior to the final building inspection.
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13. Erosion and sediment control

Erosion and sediment controls, designed in accordance with the SSROC Soil and Water
Management Brochure and the NSW Environmental Protection Authority’s Managing Urban
Stormwater: Construction Activities, must be implemented during demolition, excavation and
construction of the development. All controls must be maintained at all times.

14. Stockpiles

Stockpiles of topsoil, sand, aggregate, soil or other material must not be located on any
drainage line or easement, natural watercourse, footpath or roadway, or within the dripline of
any Street Tree. Stockpiles within the construction site must be protected with adequate
sediment controls, in accordance with Council’s Code for Sediment Control.

15. Location of building operations

Building operations such as brick cutting, washing tools or brushes and mixing mortar must
not take place on public roadways or footways or in any other location which could lead to the
discharge of materials into the stormwater drainage system.

Footpaths, gutters and roadways must be swept regularly to keep them free from sediment.

16. Damage security deposit

A security deposit of $2,000 for the cost of making good any damage to Council property
caused as a consequence of the construction work, plus an administration fee of $154.00, must
be paid to Council prior to the issue of the Construction Certificate.  The security deposit,
which may be in the form of a bank guarantee, has been calculated in accordance with the
following schedule.

Estimated cost of work Deposit

Works up to $50,000 $2,000
Works in excess of $50,000 & up to $100,000 $4,000
Works in excess of $100,000 $4,000+$200/$10,000 estimated

cost>$100,000

Council may use all or part of the Damage Security Deposit to complete damage restoration
works if they do not meet Council’s requirements.

17. Footpath levels

The existing footpath level and grade at the street alignment of the property must be
maintained.

18. Protection of services

Prior to any excavation works, the location and depth of all services (telephone, cable TV,
electricity, gas, water, sewer, drainage, etc.) must be ascertained. The developer must meet all
costs of any adjustment, relocation or reinstatement of any services.
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19. Road Opening Permit

Prior to the commencement of any excavation in Council controlled roadways or footpath
areas, the developer must obtain a road opening permit from Council’s Customer Services
Counter.  Restoration of roads, footpaths, retaining walls, kerbs and gutters must be carried
out in accordance with the relevant clauses of the current edition of AUS-SPEC.

20. Storage of materials and plant on Council’s footpath

Building, excavation or demolition materials and plant must not be stored on Council’s
footpath and/or roadway unless prior written approval has been obtained from Council’s
Development Engineer.

21. Public footpaths

A safe pedestrian circulation route a minimum of 1.5m wide and with a pavement free of trip
hazards must be maintained at all times on or adjacent to the public footpaths fronting the
construction site.  Where the footpath is damaged, repair works must be carried when directed
by Council officers and in accordance with the relevant clauses of the current edition of AUS-
SPEC.

Where circulation is diverted on to the roadway clear directional signage and protective
barricades must be installed in accordance with Aust AS1742-3 1996 “Traffic Control
Devices for Work on Roads”.

If pedestrian circulation is not satisfactorily maintained, and action is not taken promptly to
rectify the defects, Council may carry out remedial works and deduct the cost from the
Damage Security Deposit.

22. Driveways and associated works

The following works must be undertaken at the applicant’s expense prior to the final building
inspection and the issuance of the Occupation Certificate.

• Construction of a new full width concrete driveway crossing 3m wide and layback in
accordance with Council’s Standard Drawing RF2.  Levels in the footpath area must
match existing.

• Reinstatement of footpath, kerb and gutter to match existing.
• Where a grass verge exists, the balance of the area between the footpath and the kerb

over the full frontage of the proposed development must be turfed.  The grass verge
must be constructed to contain a uniform minimum 75mm of friable growing medium
and have a total cover of Couch turf.

An “Application for permission to construct a vehicle and special crossing by private
contractor” must be completed and submitted to Council’s Customer Service Centre prior to
commencement of construction of a new driveway.  For any technical enquiries regarding
alteration to existing footpath levels or alignments, please contact Council’s Works
Supervisor.
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23. Repair of Damaged Infrastructure

If Council’s infrastructure is damaged during the course of works, Council’s Development
Engineer must be notified and necessary repairs must be undertaken within the time stipulated
by Council, to Council’s specifications, and at no cost to Council. Works generally must be in
accordance with the relevant clauses of the current edition of AUS-SPEC.

If work is not undertaken to the satisfaction of the Development Engineer with regard to time
or quality, Council may carry out remedial works and deduct the cost from the Damage
Security Deposit.

24. Vehicular access and garaging

The car parking space length is to have a minimum of 5.4m internal distance.

Driveways and access ramps must be designed not to scrape the underside of cars.

In all other respects, proposed garage/car park/basement car park, driveways and access
ramps must be designed to comply with Australian Standard AS 2890.1 – “Off-Street car
parking.”

25. Standard for demolition

All demolition work must be undertaken in accordance with the provisions of Australian
Standard AS2601-2001: The Demolition of Structures.

26. Compliance with Building Code of Australia

(a) All building work must be carried out in accordance with the provisions of the Building
Code of Australia.

(b) This condition does not apply to the extent to which an exemption is in force under
Clause 187 or 188, of the Environmental Planning and Assessment Regulation 2000,
subject to the terms of any condition or requirement referred to in Clause 187 (6) or 188
(4) of the Regulation.

27. Residential building work

(a) Building work that involves residential building work (within the meaning of the Home
Building Act 1989) must not be carried out unless the principal certifying authority
(PCA) for the development to which the work relates:

• in the case of work to be done by a licensee under that Act:

(i) has been informed in writing of the licensee's name and contractor license
number; and

(ii) is satisfied that the licensee has complied with the requirements of Part 6 of that
Act; or
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• in the case of work to be done by any other person:

(iii) has been informed in writing of the person's name and owner-builder permit
number; or

(iv) has been given a declaration, signed by the owner of the land, that states that the
reasonable market cost of the labour and materials involved in the work is less
than the amount prescribed for the purposes of the definition of owner-builder
work in Section 29 of that Act,

and is given appropriate information and declarations under paragraphs (a) and (b)
whenever arrangements for the doing of the work are changed in such a manner as to
render out of date any information or declaration previously given under either of those
paragraphs.

Note:The amount referred to in paragraph (a) (iv) above is prescribed by regulations under the
Home Building Act 1989.  As at the date on which this Regulation was Gazetted, that
amount was $5,000.  As those regulations are amended from time to time, so that
amount may vary.

(b) A certificate purporting to be issued by an approved insurer under Part 6 of the Home
Building Act 1989 that states that a person is the holder of an insurance policy issued for
the purposes of that Part is, for the purposes of this clause, sufficient evidence that the
person has complied with the requirements of that Part.

28. Toilet facilities

(a) Toilet facilities must be provided, at or in the vicinity of the work site on which work
involved in the erection or demolition of a building is being carried out, at the rate of
one toilet for every 20 persons or part of 20 persons employed at the site.

(b) Each toilet provided:

(a) must be a standard flushing toilet; and

(b) must be connected:

(i) to a public sewer; or
(ii) if connection to a public sewer is not practicable, to an accredited sewage

management facility approved by the Council; or
(iii) if connection to a public sewer or an accredited sewage management facility

is not practicable, to some other sewage management facility approved by
the Council.

(c) The provision of toilet facilities in accordance with this clause must be completed
before any other work is commenced.

(d) In this condition:

accredited sewage management facility means a sewage management facility to which
Division 4A of Part 3 of the Local Government (Approvals) Regulation 1993 applies, being a
sewage management facility that is installed or constructed to a design or plan the subject of a
certificate of accreditation referred to in Clause 95B of the Regulation.
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approved by the Council means the subject of an approval in force under Division 1 of Part 3
of the Local Government (Approvals) Regulation 1993.

public sewer has the same meaning as it has in the Local Government (Approvals) Regulation
1993.

sewage management facility has the same meaning as it has in the Local Government
(Approvals) Regulation 1993.

29. Residential building work over $12,000 in value

Council must be provided with the following information prior to the commencement of any
works;

(a) the proposed builder's details (in writing); and
(b) proof of payment of the required insurance premium pursuant to Part 6 of the Home

Building Act 1989.

30. Excavations and backfilling

(a) All excavations and backfilling associated with the erection or demolition of a building
must be executed safely and in accordance with appropriate professional standards.

(b) All excavations associated with the erection or demolition of a building must be
properly guarded and protected to prevent them from being dangerous to life or
property.

Mr C Houlison Nick Economou
ASSESSMENT OFFICER TEAM LEADER

ADVISINGS

1. Other approvals

This development consent does not remove the need to obtain any other statutory consent or
approval necessary under any other Act, including:

• an Application for Approval under Section 68 of the Local Government Act 1993 for an
activity under that Act, including the erection of a hoarding.  All such applications must
comply with the Building Code of Australia.

2. Works and requirements of other authorities

• Sydney Water may require the construction of additional works and/or the payment of
additional fees.  Other Sydney Water approvals may also be necessary prior to the
commencement of construction work.  You should therefore confer with Sydney Water
concerning all plumbing works, including connections to mains, installation or
alteration of systems, and construction over or near existing water and sewerage
services.
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Contact Sydney Water, Rockdale (Urban Development Section) regarding the water and
sewerage services to this development.

• Australia Post has requirements for the positioning and dimensions of mail boxes in
new commercial and residential developments.  A brochure is available from your
nearest Australia Post Office. 

• AGL Sydney Limited has requirements for the provision of gas connections.
• Sydney Electricity has a requirement for the approval of any encroachments  including

awnings, signs etc, over a public roadway or footway.  The Engineer Mains Overhead
Eastern Area should be contacted on 9663 9408 to ascertain what action, if any, is
necessary.

• Telstra has requirements concerning access to services that it provides.

3. Application for a Construction Certificate

The required Application for a Construction Certificate may be lodged with Council.
Alternatively, you may apply to an accredited private certifier for a Construction Certificate.

WARNING:  Failure to obtain a Construction Certificate prior to the
commencement of any building work is a serious breach of Section 81A(2) of the
Environmental Planning & Assessment Act 1979.  It is also a criminal offence which
attracts substantial penalties and may also result in action in the Land and
Environment Court and orders for demolition.

4. Occupational Health and Safety

All site works must comply with the occupational health and safety requirements of the NSW
WorkCover Authority.

5. Compliance with the Disability Discrimination Act

This decision does not ensure compliance with the Disability Discrimination Act.  You
should therefore investigate your liability under that Act.  Australian Standard 1428 - Design
for Access and Mobility, Parts 2, 3 and 4 may assist in determining compliance with the
Disability Discrimination Act.

6. Modifications to the consent

Changes to the external configuration of the building, changes to the site layout or any
changes to the proposed operation or use will require the submission and approval of an
application under Section 96 of the Environmental Planning & Assessment Act 1979 before
the issue of a Construction Certificate.
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7. Tree preservation

Where tree work has not been approved by this Development Consent the developer is
notified that a general Tree Preservation Order applies to all trees in the Municipality of
Woollahra with a spread of branches greater than three (3) metres and also on all trees,
irrespective of the spread of branches, with a height greater than five (5) metres.  This order
prohibits the ringbarking, cutting down, topping, lopping, pruning, transplanting, injuring, or
wilful destruction of such trees except with the prior written consent of the council.  Written
consent from Council for such tree works must be in the form of a Tree Preservation Order
Permit for Pruning or Removal of Protected Trees obtained from the Parks and Streetscape
Section of Council.

8. Appeal

Council is always prepared to discuss its decisions and, in this regard, please do not hesitate to
contact Mr C Houlison.  However, if you wish to pursue your rights of appeal in the Land &
Environment Court you are advised that Council generally seeks resolution of such appeals
through a Section 34 Conference, instead of a full Court hearing.  This approach is less
adversarial, it achieves a quicker decision than would be the case through a full Court hearing
and it can give rise to considerable cost and time savings for all parties involved.  The use of
the Section 34 Conference approach requires the appellant to agree, in writing, to the Court
appointed assessor having the full authority to completely determine the matter at the
conference.

ANNEXURES

1. Plans and elevation
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SECTION 96 APPLICATION ASSESSMENT REPORT

ITEM No. D3

FILE No. DA 576/2001/3

ADDRESS: 8 Artlett Street EDGECLIFF 2027

EXISTING CONSENT: Local Development

TYPE OF CONSENT: Local Development

DATE OF CONSENT: 20 May 2002

PROPOSED
MODIFICATION:

Repositioning of window and new window at rear New french door
at front and sliding door to side

DATE S96 LODGED: 02/08/2004
05/08/2004, 15/09/2004, 30/11/2004, 21/12/2004 (Amendments)

CONSENT AUTHORITY Woollahra Municipal Council

APPLICANT: Mrs E Mitrovski

OWNER: Mr T Mitrovski & Mrs E L Forster-Mitrovski

AUTHOR: Mr M D'Alessio

LOCALITY PLAN

Subject
Site

Objectors

North

Locality Plan
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1. SUMMARY

Reason for report

In accordance with Councils delegations, the matter is referred to the Application Assessment
Panel, as an objection has been received that has not been resolved.

Issues

• Privacy
• Heritage Conservation
• Impact on amenity of adjoining neighbour

Objections

One objection was received.

Recommendation

The amended application is recommended for approval because it:

1. will be substantially the same as the approved development;
2. is permissible under the zoning;
3. complies with the relevant planning standards contained in WLEP 1995 and PDCP

1999;
4. is an appropriate design for the site; and
5. will not have adverse effects on the amenity of adjoining properties such that refusal is

justified.

2. DESCRIPTION OF APPROVED PROPOSAL

The development for which consent was originally granted was issued on 20 May 2002 for
alterations and additions to an existing dwelling including:

Ground Floor
• Creation of a rear car space, involving roller door and brick piers at the alignment of the

rear lane.  An aluminium cover concealed the roller door drum.
• Removal of an existing Eucalyptus tree to allow for rear parking, replacement planting

with new Landscaping. A Blueberry ash tree has been installed in accordance with the
approval.

• Creation of a dining and living area at the rear, roof extended to form a covered rear glass
entry. The northern side wall incorporated windows and the rear wall included french
doors leading to the rear yard.

• Sections of internal walls were to be demolished.

First floor
• Creation of an enlarged second bedroom and a new study at the rear .The bedroom and

study involved additions to the full width of the property.
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• A small, centrally located, cantilevered balcony on the rear elevation with timber framed
glazed french doors off the second bedroom.

• Installation of Skylights

Previous approved modifications

Amended Development Consent No 576/2001/2 was issued on 15 April 2003, The approved
modifications included the following works:

Ground Floor
• Internal replanning including the relocation of the bathroom from the rear to the middle of

the ground floor.
• Enclosure of the rear north-western covered courtyard to form additional living/dining

room floor space.
• Replacement of glass roof over rear dining and living room and courtyard area with

standard roofing material to match existing.
• Additional French doors in the rear elevation on the ground floor.

3. DESCRIPTION OF PROPOSED MODIFICATION

The proposed modifications include:

Ground Floor
• Modify and enlarge existing northern side ground floor side awning windows of Dining &

Living room into sliding french doors consisting of a bay of 5 timber and glass doors.

First floor
• Modify Front window opening on first level adjacent cantilevered balcony into a french

door.
• Modify window opening configuration to rear first level facade by modifying single

french door and Juliet balcony into two separate window openings. Bedroom window on
southern side is Double Hung timber/glass opening sash window 1400mm x 1000mm.
Bathroom window on northern side is a timber framed awning window 900mm x 900mm.

Amended details 5 August 2004

• The applicant lodged additional information on 5 August 2004 relating to the bathroom
window on northern side rear first floor facade to address issues raised by the neighbour at
No 10 Artlett Street Edgecliff. The bathroom timber framed awning window on northern
side was reduced in size to be 900mm x 300mm.

Amended plans 15 September 2004

• The applicant lodged amended plans on 15 September 2004 relating to the bathroom
window on northern side rear first floor facade to address issues raised by the neighbour at
No 10 Artlett Street Edgecliff. The bathroom timber framed awning window on northern
side was reduced in size to be 450mm x 450mm and located a minimum of 500mm from
the side north-western boundary. The amended plans carried a signature of the objector,
the neighbour at No 10 Artlett Street Edgecliff.
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Amended plans 30 November 2004

• The applicant lodged amended plans on 30 November 2004 relating to the bathroom
window on northern side rear first floor facade to address issues raised by Councils
Heritage Officers. The bathroom timber framed awning window on northern side being
enlarged to reflect the traditional proportions of the bedroom window. The bathroom and
bedroom windows being enlarged to 1600mm x 900mm.

Withdrawal of amended plans 21 December 2004.

Following objections raised by the neighbour at No 10 Artlett Street Edgecliff to the size of
the amended bathroom window, the amended plans of 30 November 2004 were withdrawn.

4. DESCRIPTION OF SITE AND LOCALITY

The site is located on the western side of the southern section of Artlett Street, north of the
intersection with South Street. The railway viaduct dissects Artlett Street creating a southern
cul-de-sac, in which the subject property exists.

The site has a frontage to Artlett Street of 4.295m and rear frontage to Earngley Lane of
4.95m, with a total site area of 125m². The site has an average depth of approximately 27m.

A two-storey late Victorian terrace house occupies the site, built in approximately 1890. A
first floor cantilevered balcony overhangs the public footpath of Artlett Street. The building is
part of a constructed pair with No. 6 Artlett Street adjoining to the south-east.

Adjacent to the north-west is a row of attached dwellings, presenting to Artlett Street as single
storey buildings with second storey additions at the rear, visible from Earngley Lane. Directly
opposite the site is a modern townhouse development. Opposite at the rear of the site is a
multi-storey cream brick residential flat building.

The streetscape of Earngley Lane is varied, The rear elevations of the group of buildings have
been substantially altered, including a number of substantial and unsympathetic additions and
alterations.

5. PROPERTY HISTORY

A property enquiry on Council’s authority system database identifies 11 previous
development approvals for the subject site including the following most recent:

• DA 576/2001/2 - Modification to alterations and additions to an existing dwelling
approved on 15 April 2003.

• DA 576/2001 - Alterations and additions to an existing dwelling approved on 20
 May 2002.

• BA 230/1998 - Extension to main terrace, planter box, height extensions approved
 on 28 May 1998.

• BA 806/1993 - Works to the value of $195 000 status unknown.
• BA 153/1993 - Works to the value of $195 000 approved on 9 September on 1993.
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6. REFERRALS

6.1 Fire Safety Officer

Council’s  Fire Safety Officer Mr Robert Laurence provided the following comments on the6
August 2004:

No objections to repositioning of windows does not affect fire source feature

6.2 Heritage

Council’s Heritage Officer, Ms Louise Thom, provided the following comments on the 8
September 2004:

I refer to the following documents received for this report:
Drawing set by DBM  Site Analysis Plan, Plans, Elevations and Sections dated 

Approved by Council 24-3-03
Letter from Tony & Emma Mitrovski dated 1st August 04
Letter from Tony & Emma Mitrovski dated 29th July 04

Heritage Status:
Heritage item: no
Conservation area: yes Paddington Heritage Conservation Area
Vicinity of heritage item: no
Potential heritage item: no

Significance of property to the conservation area
The house at 8 Artlett Street is one of a group of small two storey row houses with
simple detailing. The building has been substantially altered from its original
configuration and is therefore not of high significance to the Conservation Area..

Assessment of heritage impact
The changes to the approved plans are of a minor nature and will not affect the
Paddington Conservation Area.

Consideration :
The inspection on the 7th of September revealed that the house has been gutted and
rebuilt and construction was continuing. The construction included the works that are
the subject of this application. These works include the following:
• Front first floor windows have been altered to new French doors.
• Rear windows have been constructed in the upstairs rear addition.

Given that the building has been substantially altered there is no reason the works
proposed could not be approved provided that traditional window and door proportions
and materials are used. The new windows and doors generally conform to this
requirement with the exception of the side doors at the rear ground floor and the rear
awning window W3. The side doors are acceptable, as they will not be visible from the
public domain. The rear hopper window is not proportionally correct. The height of this
window must be greater than its width. See Paddington DCP Policy 5.2.3 for details.
Recommendation
The application can be approved subject to the following conditions.
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Special Conditions
1. The rear hopper window W3 must be altered so that its proportions match those

prescribed in Paddington DCP policy 5.2.1.

Upon submission of amended plans on 15 September 2004, additional comments were sought
from Council’s Team Leader Heritage – Development Ms Kate Higgins who provided the
following comments on the 10 November 2004:

Comment:
1. Balcony doors

The doors, which appear to have been installed, are contemporary in style. The
Paddington DCP states in section 5.2.3 that new doors should be appropriate to their
historical context. The existing doors should be replaced with doors which reflect the
architectural period of the terrace.

2. First floor rear windows and deletion of french balcony
The small square window, which has already been installed, is not in accordance with
the Paddington DCP controls. (Please refer to previous heritage comments made by
Louise Thom.) The window should be replaced with an appropriately proportioned
window as required by the DCP.

3. Ground floor changes
This work will not be visible from the public domain and is acceptable.

Following preliminary assessment of the application and meetings with both the applicant,
objector and Council’s Team Leader Heritage – Development, it was decided to withdraw the
requirement of the applicant to amend the size of the first floor rear window W3 having
consideration to the varied fenestration pattern of the surrounding buildings. (In relation to
balcony doors refer to Condition No. 37 of the recommendation).

ASSESSMENT UNDER S96

7.1 S96 (2) Other modifications

This proposal is assessed under Sections 96(2) of the Act as the potential environmental
impact associated with modifications to balcony/window and door openings to the rear first
level must be assessed.

7.2 Substantially the same development

Section 96 (2) (a) of the Environmental Planning and Assessment Act 1979, requires Council
as the consent authority to be satisfied that the development to which the consent as modified
relates is substantially the same development as the development for which consent was
originally granted and before that consent as originally granted was modified.

The proposed modifications will result in substantially the same development, as the works
are minor and will not alter the approved building envelope.

7.3 S96 (2) (b) Consultation with Minister, public authority or approval body

Not applicable to this application.

7.4 Threatened species

Not applicable to this application.
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ENVIRONMENTAL ASSESSMENT UNDER S.79C

8. STATE/REGIONAL INSTRUMENTS AND LEGISLATION

8.1 SEPPs

State Environmental Planning Policy No. 55

Under clause 7 (1) (a) of State Environmental Planning Policy No. 55 – Remediation of Land,
consideration has been given as to whether the land is contaminated. An assessment of the
Initial site evaluation provided by the applicant indicates the land does not require further
consideration under clause 7 (1) (b) and (c) of SEPP 55.

8.2 REPs

None applicable to this application.

8.3 Additional Section 94 Contribution

There is no contribution applicable for this proposal pursuant to the Woollahra Municipal
Council Section 94 Contribution Plan 2002.

8.4 Other legislation

No other legislation is applicable to this application.

9. WOOLLAHRA LOCAL ENVIRONMENTAL PLAN 1995

9.1 Aims and objectives of WLEP 1995 and zone

The proposal is permissible and is consistent with the aims and objectives of the LEP and the
relevant objectives of the Residential 2(a) zone.

9.2 Statutory compliance table

Site Area (125m²) Existing Proposed Control Complies

Overall Height (metres) 6.5m
4.9m

(top of rear first level
window)

9.5m max. YES

9.3 Height

The proposed height of the rear first floor window does not effect the overall height of the
building that is lower then the prescribed maximum building height.

9.4 Clauses 26-33 Heritage and conservation area provisions

The subject site is not an individual heritage item nor is it within vicinity to any items. The
subject site exists within the Paddington Heritage Conservation Area.
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Council is not permitted to grant development consent without first taking into consideration
the extent to which the carrying out of the proposed development would effect the heritage
significance of the heritage conservation area.

The proposal is considered acceptable in terms of Clause 28 (1-3), subject to Condition No.
37 of the recommendation.

10. DRAFT AMENDMENTS TO STATUTORY CONTROLS

There are no draft amendments that are applicable to the subject application.

11. DEVELOPMENT CONTROL PLANS

11.1 Compliance table - Paddington Development Control Plan

The Paddington Development Control Plan compliance table is not relevant to the subject
application, which will not effect any numeric guidelines or controls.

Rear elevations and yards

The Paddington DCP aims to preserve the forms and character of traditional rear facades
particularly where they exist in unaltered groups and enables sympathetic contemporary
design and construction whether they do not.

The remaining terrace houses within Artlett Street have been extensively altered at the rear.
Within previous assessments relating to subject modified application it is a matter of record
that the then Council’s Heritage Team Leader had commented:

“the significance of the terrace pair and the context generally is considered to be low,
particularly at the rear where there have been substantial and unsympathetic additions
and alterations to the group. However the context and area are so eroded and unintact
that it (the proposed development) is considered to be of low significance and confined
to the rear”.

The group is not considered ‘unaltered’ and sympathetic alterations and additions are in
accordance with the objectives of the PDCP provisions.

The groups of buildings on the western side of Artlett Street are extremely varied in terms of
height, alignment, form, scale, breezeway pattern and architectural character.

It is within this context that the current Heritage concerns relating to the proposed rear facade
have been withdrawn.

Acoustic and visual privacy

The PDCP acknowledges that the dense urban terrace building style of Paddington often
raises acoustic and visual privacy issues. It advises that the acoustic and visual privacy needs
of residents should influence all aspects of design, including the placement of windows.

The modified and non traditional proportions of the first floor rear window W3 is considered
to allow the proposal to achieve the relevant planning objectives contained within the control
being:
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O1 To ensure an adequate degree of acoustic and visual privacy in building design.
O2 To minimise the impact of new development on the acoustic and visual privacy of

existing development on neighbouring lands.

A site inspection of the both the applicants and the objectors properties determined that the
level of visual observation both from within and from outside the frosted bathroom window
was not considered to be sufficient to warrant the fixing of this window. Opportunities for an
indirect or oblique view of a portion of the objectors breezeway is possible from the
applicants shower recess, but the objectors main outdoor private open space at the rear of the
courtyard will not be visible.

Additionally the Land and Environment Court has set down Planning Principles in relation to
protection of visual privacy. In Meriton v Sydney City Council [2004] NSWLEC 313,
Justice Roseth SC has laid down that:

• The ease with which privacy can be protected is inversely proportional to the density of
development. At low densities there is a reasonable expectation that a dwelling and
some of its private open space will remain private. At high densities it is more difficult
to protect privacy.

Additionally in Super Studio v Waverley [2004] NSWLEC 91 Justice Roseth SC has
additionally laid down that:

• The acceptability of an impact depends not only on the extent of the impact but also on
reasonableness of, and necessity, for the development that causes it.

The subject site has consistently had approval for or contained a rear first floor opening that
allowed for the private open space and existing rear window openings of the objector property
to be viewed. Additionally opposite at the rear of the site and the objector’s site is a multi-
storey residential flat building No. 15 - 17 South Street that has full views of the objectors
private open space.

The previously approved small, centrally located, cantilevered balcony on the rear elevation
with timber framed glazed french doors off the second bedroom would have allowed for a
greater potential for privacy impact to the objector.

It is considered reasonable within the area of the planning control to install an ensuite to a
main bedroom of a residential dwelling and if possible for that ensuite to contain an openable
window to allow for ventilation in an environmentally sustainable and cost effective manner.
The outlook from a bathroom is also significantly less than from a habitable room such as a
living room or even a bedroom.  On this basis, while it is acknowledged that an area of the
neighbours breezeway will be visible when the window is open, the impact from the
bathroom is less than the that from the approved French doors and balcony and reasonable in
the context of the density of development.

Windows, doors and shutters

The design of the bathroom timber framed awning window on the northern side is not of a
traditional proportion. The PDCP sates that windows were commonly rectangular and
vertically proportioned.
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The relevant objective of the PDCP states:

O2 To reinstate traditional windows, doors, and shutters appropriate to the
architectural style of the building on significant elevations such as street fronts
and side elevations facing streets.

The subject elevation is a rear facing elevation contained within an altered row of rear
facades.

The applicant has sought approval for a non-traditional bathroom window opening so as to
reduce the privacy impact to the adjoining neighbour.

The proposed modification of the front window opening on first level adjacent the
cantilevered balcony into a french door is considered by Council’s Heritage Officer to be
acceptable subject to use of correct and traditional detailing of a Victorian French door.
(Refer to Condition 37 of the recommendation.)

Verandahs and balconies

The proposed removal of the Juliet balcony is considered acceptable in relation to the
provisions of the PDCP as it is not an original balcony, but relates to the subject original and
unamended approval.

Materials and details

Guideline and control G3 requires:

G3 Materials and details on existing traditional buildings that face a street or are
highly visible from a public space shall be traditional and appropriate to the
architectural style of the building.

The proposed modern styled french doors are recommended to be conditioned to be replaced
with doors, which reflect the architectural period of the terrace. (Refer to Condition 37 of the
recommendation)

The design and proportion of the rear first level bathroom window has been discussed within
the Windows, doors and shutters section of this report.

11.3 Woollahra Access DCP

The proposal is for a class 1a building. The Access DCP encourages, rather than requires,
visitor access for older people or people with a disability.  The proposed modifications are
acceptable in this regard.

11.4 Policy of Unauthorised Uses and Buildings & Works

The works to the first floor front elevation and changes to the first floor rear elevation have
been carried out not in accordance with the development consent.

In accordance with the Policy, Council must consider the public benefit gained from pursuing
further action to rectify the unauthorised work against the cost of taking such action.  As part
of these considerations, the available methods of formalising any works are also to be
considered.
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The appropriate method to consider the impacts of the unauthorised works in relation non-
compliances with Council’s controls and impacts on the neighbours and the conservation area
is by way of this modification application.  During this process certain measures have been
proposed by the applicant to remedy the areas of concern, such as providing translucent
glazing to the bathroom window and limiting the extent it can be opened.  It is considered
that, subject to the recommended conditions, the modifications are acceptable and the cost of
Council pursuing the unauthorised works will outweigh the public benefit gained.  Therefore,
it is recommended that no further action be pursued providing the conditions of the consent
are satisfied within 30 days of the date of this determination, and a Building Certificate
application be submitted to Council to formalise the works.

12. APPLICABLE REGULATIONS

Clause 94 requires Council to consider fire safety measures for alterations and enlargements
of existing buildings. Council’s Fire Safety Officer Mr Robert Lawrence has not raised the
modifications of the rear windows as fire source feature.

13. THE LIKELY IMPACTS OF THE MODIFIED DEVELOPMENT

All likely impacts of the proposal have been assessed elsewhere in this report.

14. SUBMISSIONS

The proposal was advertised and notified in accordance with Council’s Advertising and
Notifications DCP.  One submission was received from:

 Penelope Roberts – 10 Artlett Street, Edgecliff (adj to north-west)

The objections raised the following issues:

• Council was at error in approving DA576/2001/1 allowing the first floor extension of
this property to extend 1.65metres beyond my property’s bedroom wall.

These issues were considered and discussed within the original Development Application
Report.

• As a result of internal modifications the objector’s property is confronted by an
opening bathroom window right on the boundary of the breezeway and adjacent to
the kitchen window and kitchen door.

Refer to discussion in Section 11.1 – Acoustic and Visual Privacy.

• That the new window, W3 measure no more than 600x600mm, the glass measuring
450mm x 450mm be fixed, frosted and located at least 500mm from my boundary
fence.

The amended first floor bathroom window recommended for approval, with the exception of
being fixed complies with these objections.

In relation to why it is not recommended to be fixed refer the discussion in Section 11.1 –
Acoustic and Visual Privacy.
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• During the period after the window was installed it has been open much wider than
100mm proving that this type of window, can be altered and adjusted quite readily
and whenever it suits

A condition has been placed on the recommended approval that when opened the first level
bathroom window will not extend beyond 100mm (Refer to recommend condition No. 38 of
this report).  This condition will enable appropriate action to be undertaken should the
window be opened further.

• A fixed window is the only guarantee of the window not being adjusted to suit
whoever resides at No 8 Artlett St (the level of opening may later be increased from
100mm)

Should the level of window opening be later modified, it would be considered illegal building
works and could be rectified through Council’s existing compliance systems. A condition has
been placed on the recommended approval that when opened the first level bathroom window
should not extend beyond 100mm. (Refer to recommend condition No. 38 of this report).

• The window is much further out from the interior wall than was initially understood,
and there is a winding mechanism attached to the window chain allowing the
window to open further then I would ever agree to or find acceptable.

The assessment of this report has taken into account all the design elements of the window
and the issue of the neighbour originally signing the recommended plans of approval has not
been relied upon in justifying the recommendations of this report.

• That point 1 of the facsimile correspondence from the applicant to Councils
Development Assessment Officer dated 21 December 2004 reads as if both properties
ground levels lie on the same ground level.

It is acknowledged that both the subject and the objector’s property ground levels do not lie
on the same level. A bathroom had existed on the ground level of the subject property within
the area now occupied by the southeastern corner of the ground floor living and dining rooms.

• The deletion of the approved rear facing first floor balcony was not done for the
benefit of No. 10 Artlett Street, Paddington.

The rational or the motive of the applicant in lodging the Section 96 Application is not a key
planning consideration. The approved first floor Juliet balcony would have resulted a higher
level of visual privacy impact to the objector’s property.

• The first floor hopper window of No. 2 Artlett Street does not overlook nor impose at
close proximity to adjoining properties.

The rear hopper window of No. 2 Artlett Street is located closer to the boundary of No. 4
Artlett Street then the subject applications relationship to the objector’s property. However, it
is acknowledged that it does not appear to be within as close proximity to main living areas of
the adjoining properties, as is the case with the subject bathroom window in relation to the
objector’s kitchen area.

Please refer to discussion in Section 11.1 – Acoustic and Visual Privacy.
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• The bathrooms of the rear multi-storey residential flat building No. 15 - 17 South
Street are visible from the objectors property but are located at a distance and are
partially obscured by vegetation.

It is acknowledged that bathrooms windows of the rear multi-storey residential flat building
No. 15 - 17 South Street are located at a greater distance and are partially obscured by
vegetation. This point was not considered a key planning consideration in this report

The replacement applications (as defined by Clause 90 of the Environmental Planning and
Assessment Regulation 2000) were not renotified under clause 5.1 of the DCP because,
having considered clause 9 of the DCP, the replacement applications are substantially the
same development as the original proposal and considered to have no greater environmental
impact upon neighbours.  While the replacement applications were not fully renotified the
neighbouring

15. CONCLUSION - THE PUBLIC INTEREST

The proposal is acceptable against the relevant considerations under S96 and S79C and would
be in the public interest.

16. RECOMMENDATION: Pursuant to Section 96 of the Environmental Planning
and Assessment Act, 1979

A. THAT Council, as the consent authority, modify development consent to Development
Application No. 576/2001/3 for alterations and additions to an existing dwelling house
on land at 8 Artlett Street Edgecliff, in the following manner:

Condition No. 1 is reworded as follows

1. Approved Section 96 Plans

This consent relates to the work, shown in colour, on numbered 2111.1A, 2111.2A,
2111.3A and 2111.4A, dated June 2001, drawn by Todd Maguire, all of which carry a
Council stamp “Approved DA Plans” and the signature of a Council officer, as
amended by the works shown in colour on plans numbered 1A to 4A, dated December
2002, drawn by DBM, as amended by the works shown in colour on plans numbered
1A-4A, dated 24 March 2003, drawn by DBM, and plan numbered SK1, dated 11
September 2004, all of which carry a Council stamp “Approved S96 Plans” and the
signature of a Council officer on the plans except where amended by the following
conditions.

The following new conditions being added:

37. Front First level front balcony doors

To ensure the integrity of the Paddington Heritage Conservation Area and to reflect the
architectural period of the dwelling, the first floor level French doors opening to the
front cantilevered balcony must be modified so as to contain correct and traditional
detailing of a Victorian period French door of timber construction.

Details must be submitted to and approved by Council's Heritage Officer.
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38. First floor bathroom awning window W2

To minimise visual privacy impacts to the neighbouring property at No 10 Artlett
Street, Edgecliff, the new rear first floor bathroom awning window W2, shall have
maximum dimensions of 600mm x 600mm with the glass measuring 450mm x 450mm
and set back from the northern boundary by 500mm.  The window shall also incorporate
translucent glazing and be constructed so that it cannot be opened more than 100mm

B. THAT in granting to modify Development Application No. 576/2001/3, Council will
not seek the removal of the unauthorised works, providing the following is complied
with within a period of thirty (30) days of the date of this determination:

1. The French doors in the first floor level front elevation being modified so as
to contain correct and traditional detailing of a Victorian period timber
French door in accordance with Condition No. 37 in order to preserve the
character of the Conservation Area.  Details of the door must be submitted to
and approved by Council’s Heritage Officer.

2. The bathroom window in the rear first floor elevation being constructed and
installed in accordance with the requirements of Condition No. 38 in order to
preserve the visual privacy of the neighbouring residential property.

3. The submission in accordance with Sections 149A-149G of the
Environmental Planning and Assessment Act 1979 of a Building Certificate
in relation to items 1 and 2 above.

C. That the matter be referred to the Manager – Compliance to consider any further
appropriate action against the person responsible for carrying out work without
development consent under Part 6 of the Environmental Planning & Assessment Act
1979 in accordance with Council's Policy on Unauthorised Uses, Buildings & Works.

Mr M D'Alessio Mr Ryan Keys
ASSESSMENT OFFICER TEAM LEADER

ADVISINGS

1. Appeal

Council is always prepared to discuss its decisions and, in this regard, please do not
hesitate to contact Mr M D’Alessio.  However, if you wish to pursue your rights of
appeal in the Land & Environment Court you are advised that Council generally seeks
resolution of such appeals through a Section 34 Conference, instead of a full Court
hearing.  This approach is less adversarial, it achieves a quicker decision than would be
the case through a full Court hearing and it can give rise to considerable cost and time
savings for all parties involved.  The use of the Section 34 Conference approach
requires the appellant to agree, in writing, to the Court appointed assessor having the
full authority to completely determine the matter at the conference.
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ANNEXURES

1. Plans and elevations
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SECTION 82A REVIEW OF DETERMINATION REPORT

ITEM No. D4

FILE No. DA 215/2004

ADDRESS: 6 Fairweather Street, BELLEVUE HILL

PROPOSAL: Alterations and additions to dwelling including attic fitout

DATE DA DETERMINED: 12 August 2004

SUBJECT OF REVIEW: Refusal

DATE S82A REVIEW
APPLICATION LODGED:

18/10/2004

APPLICANT: Stening Architects

OWNER: Mesdames D Berner & E Gold

REVIEW OFFICER: Ms J Askin

LOCALITY PLAN

Subject
Site

Objectors

North

Locality
Plan
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1. SUMMARY

Reason for report

Having regard to Council’s delegations, the matter is referred to the Application Assessment
Panel, as the matter was previously refused under staff delegation.

Issues

• Existing use rights

Objections

No objections received.

Recommendation

Refusal.

2. BACKGROUND

The proposal seeks to carry out alterations and additions to a single dwelling unit within an
existing attached dual-occupancy development.  The proposed works are as follows:

• demolition of internal walls at ground floor level
• construction of new walls to create two bedrooms, en-suite, kitchen, laundry and living-

dining room
• new external window and door openings
• new attic room to the first floor
• four skylights to be installed in the pitched tiled roof
• a juliet balcony to the attic room to the south-west elevation.

It is also proposed to rebuild the existing front fence, side fences between the front boundary
and the building line, timber entry gate and timber driveway gates to the front boundary to
Fairweather Street.

The application was refused on 12 August 2004 for the following reasons:

1. Lawful use

Evidence has not been submitted by the applicant that the current use of the premises
as a dual occupancy has been the subject of any consent by Council and is a lawful
use as prescribed by S109A of the Environmental Planning and Assessment Act 1979.
Existing use rights must be established prior to the issue of any consent for the
proposed works.

2. Retrospective consent

Council cannot issue a development consent retrospectively in relation to works which
have already been carried out without consent.

3. Public interest
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The proposal is contrary to the public interest.

3. DESCRIPTION OF PROPOSAL SUBJECT OF REVIEW

The plans have not been amended as part of the Section 82A review and therefore the review
seeks development consent for the development as proposed under the original development
application (see Section 2).

4. DESCRIPTION OF PROPOSED REVIEW

Review of refusal of the development consent.

5. COUNCIL’S STATUTORY RESPONSIBILITIES UNDER S82A

Under Section 82A of the Environmental Planning and Assessment Act 1979, an
applicant may request Council to review a determination of a development application, other
than for:

(a) designated development,
(b) integrated development; or
(c) state significant development

The request for review must be made within 12 months after the date of determination and the
review must occur in the following way:

(a) If the determination was made by a delegate of Council – the review must be
undertaken by Council or another delegate of Council that is not subordinate to the
delegate who made the determination, or

(b) If the determination was made by full Council the review must also be undertaken by
full Council.

Upon making a determination of the review application, the following must be undertaken:

• If upon review, Council grants development consent, or varies the conditions of a
development consent, it must endorse on the notice of determination the date from
which the consent, or the consent as varied by the review, operates.

• If upon review, Council changes a determination in any way, the changed determination
replaces the earlier determination as from the date of the review.

Council’s decision on a review may not be further reviewed under section 82A.

6. CONSIDERATION OF REVIEW

The reasons for refusal and consideration of the review has been set out as follows:
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6.1 Lawful use: Evidence has not been submitted by the applicant that the current use
of the premises as a dual occupancy has been the subject of any consent by Council
and is a lawful use as prescribed by S109A of the Environmental Planning and
Assessment Act 1979. Existing use rights must be established prior to the issue of
any consent for the proposed works.

The applicant has provided the following comments with respect to this issue:

“I am submitting the Section 82A with a copy of the previously approved building
application, BA644/1994 which clearly demonstrates:

1. Plan drawing: The blocking up of the previously existing openings between the
two dwelling units and the clear description of the front part of the building as an
“adjoining occupancy”. It is quite clear from this drawing that the BA refers to
two separate dwellings.

2. Elevation drawing: The existing front door to the front occupancy is unchanged
and there is a new front door assembly to the rear  dwelling.

The property was purchased by my client’s father c1947 and was two flats at the time. It
has operated since as two separate dwellings since 1947 and there is anecdotal
evidence that it has been used in this way since being built c1924. I submit that the
approval of BA644/1994 is tacit acceptance of this situation and that the refusal of
DA215/2004 should be reversed.”

A perusal of the files relating to this property has provided the following:

• DA464/1924

This was the original development consent for the construction of the dwellings on No. 6
and No. 6A Fairweather Street. These properties were constructed as two separate
dwellings, with No. 6 Fairweather Street being one dwelling.

• BA712/1972

This building application was for internal alterations to the single storey building. The
applicant was requested to provide additional information as the submitted plans were
considered to be unsatisfactory. However, the statutory timeframe lapsed and the
application was subsequently refused.

• BA266/1981

This was approved allowing for extensive alterations and additions to the existing
dwelling. A condition of consent stated that the premises was not to be used or let in
separate occupancy as flats.

These works were not undertaken.

• BA644/1994

This application sought to undertake a part first floor addition to be located to the rear of
the property. The Building Surveyor’s report stated that the dwelling was currently being
used as an attached dual occupancy.
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These works were approved on 8 November 1984 and Council confirmed by letter dated 4
March 1996 that the final inspection had been undertaken and works have been completed
to the satisfaction of Council.

The applicant has stated above that the plans submitted as part of BA644/1994 clearly
indicate the premises as a dual occupancy and as these plans were approved, the property
therefore lawfully commenced this use.

Council sought legal advice in this matter for Jeremy Bingham of Deacons, who was
furnished with a letter detailing the background of the matter and a copy of all relevant files.
The following advice was provided to Council:

“Contrary to the applicant’s claim, Council’s files prior to 1994 indicate that the
subject building was originally one of a pair of semi-detached dwelling houses and that
its conversion into 2 dwellings took place at some stage without development consent.
Indeed building approval BA266/81 was granted subject to “the premises not being
used or let in separate occupancy flats.

In these circumstances, the approval of BA644/1994 did not approve the use of the
building as a dual occupancy, for two reasons. Firstly, a building approval does not
amount to a development consent and secondly, the approval was for building
extensions but not for the work of conversion of a single dwelling house to a dual
occupancy.”

The property is zoned Residential 2(a) and attached and detached dual occupancies are a
permissible use, with the development consent of Council. The applicant therefore has the
ability to lodge a fresh development application, including the works proposed as part of this
proposal and Council will assess the proposal accordingly against the provisions of Council’s
LEP and DCPs.

However, based on this legal advice, this current proposal cannot be supported and the
previous refusal of the application is recommended to be retained.

6.2 Retrospective consent: Council cannot issue a development consent retrospectively
in relation to works which have already been carried out without consent.

The applicant has not provided any additional information with respect to this reason for
refusal.

Section 76A of the Environmental Planning & Assessment Act, 1979 outlines the requirement
for certain development to obtain development consent and states that such development
should not be carried out until such time as development consent has been granted.

This was not the case for the use of the subject premises as a dual occupancy.

In Steelbond (Sydney) Pty Ltd v Marrickville Municipal Council (1994), Connell v Armidale
City Council (1996) and Herbert v Warringah Council (1997), it was established that there is
no power to grant retrospective consent for development already carried out.

6.3 Public interest: The proposal is contrary to the public interest.

The applicant has not provided any additional information with respect to this reason for
refusal.
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As the use of the premises as a dual occupancy has never been granted by Council, an
assessment of the use of the premises a dual occupancy under Section 79C of the
Environmental Planning & Assessment Act, 1979 has not be undertaken and therefore, the
proposal before Council with respect to further works to the “dual occupancy” are considered
not to be in the public interest.

6.4 Substantially the same development

The provisions of Section 82A of the Environmental Planning & Assessment Act, 1979
require Council to be satisfied that the development under review is substantially the same
development as the development described in the original development application.

The development under review is substantially the same development as that proposed under
the original development application being DA215/2004.

7. CONCLUSION

Based on legal advice provided to Council, it has been ascertained that the use of the premises
as a dual occupancy was never lawfully granted and therefore, this use is currently an
unauthorised use. Council is therefore unable to grant development consent for alterations and
additions to the existing unauthorised dual occupancy until such time development consent is
granted for this use.

8. RECOMMENDATION: Pursuant to Section 82A of the Environmental Planning
and Assessment Act, 1979

THAT Council, as the consent authority, having considered the application for review of its
determination, resolve to maintain its refusal of development consent to Development
Application No. 215/2004 for alterations and additions to dwelling including attic fitout on
land at 6 Fairweather Street, Bellevue Hill for the following reasons:

1. Lawful use

Evidence has not been submitted by the applicant that the current use of the premises as
a dual occupancy has been the subject of any consent by Council and is a lawful use as
prescribed by S109A of the Environmental Planning and Assessment Act 1979.
Existing use rights must be established prior to the issue of any consent for the proposed
works.

2. Retrospective consent

Council cannot issue a development consent retrospectively in relation to works which
have already been carried out without consent.

3. Public interest

The proposal is contrary to the public interest.

Ms J Askin Ms C McMahon
REVIEW OFFICER TEAM LEADER
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ADVISINGS

1. Appeal

Council is always prepared to discuss its decisions and, in this regard, please do not
hesitate to contact Ms J Askin.  However, if you wish to pursue your rights of appeal in
the Land & Environment Court you are advised that Council generally seeks resolution
of such appeals through a Section 34 Conference, instead of a full Court hearing.  This
approach is less adversarial, it achieves a quicker decision than would be the case
through a full Court hearing and it can give rise to considerable cost and time savings
for all parties involved.  The use of the Section 34 Conference approach requires the
appellant to agree, in writing, to the Court appointed assessor having the full authority
to completely determine the matter at the conference.

ANNEXURES

1. Original assessment Report
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