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Outline Of Meeting Protocol & Procedure:

• The Chairperson will call the Meeting to order and ask the Committee/Staff to present
apologies or late correspondence.

• The Chairperson will commence the Order of Business as shown in the Index to the
Agenda.

• At the beginning of each item the Chairperson will ask whether a member(s) of the
public wish to address the Committee.

• If person(s) wish to address the Committee, they are allowed three (3) minutes in which
to do so.  Please direct comments to the issues at hand.

• If there are persons representing both sides of a matter (eg applicant/objector), the
objector speaks first.

• At the conclusion of the allotted three (3) minutes, the speaker resumes his/her seat and
takes no further part in the debate unless specifically called to do so by the Chairperson.

• If there is more than one (1) person wishing to address the Committee from the same
side of the debate, the Chairperson will request that where possible a spokesperson be
nominated to represent the parties.

• The Chairperson has the discretion whether to continue to accept speakers from the
floor.

• After considering any submissions the Committee will debate the matter (if necessary),
and arrive at a resolution.

Note:Matters where there is a substantive change to the recommendation of the Council
Officer are referred to the next appropriate meeting of the Application Assessment
Panel.

Note:Matters can be “called” from this Committee to the Development Control Committee
(DCC) by Councillors subject to the following requirements:

- Calling requires two Councillors
- Calling must be lodged before 3.00pm on the business day preceding the Application

Assessment Panel meeting at which the item is listed.
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WOOLLAHRA MUNICIPAL COUNCIL

Notice of Meeting

13 April 2004

To: General Manager
Director – Technical Services
Director – Planning & Development
Manager – Customer Services & Marketing
Manager – Strategic Planning

CC: The Mayor
All Councillors

Application Assessment Panel Meeting – 20 April 2004

In accordance with the provisions of the Local Government Act 1993, I request your
attendance at a Meeting of the Council’s Application Assessment Panel to be held in the
Committee Room, 536 New South Head Road, Double Bay, on Tuesday 20 April 2004 at
3.00pm.

Gary  James
General Manager



Woollahra Municipal Council
Application Assessment Panel 20 April 2004
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Meeting Agenda
Part One of One Part

Item Subject Pages

1
2
3

Apologies
Late Correspondence
Declarations of Interest

Items to be Decided by this Committee using its Delegated Authority

D1 Confirmation of Minutes of Meeting held on 13 April 2004 1

D2 DA 821/2003 – 107 Jersey Road, Woollahra – 82A Review of
Determination – Addition of dormer window to front façade of terrace
house and replacement of roofing material – 28/11/2003
*See Recommendation Page 7

2-15

D3 DA 94/2004 – 50A Ocean Street, Woollahra – Alterations and
additions to dwelling including first floor addition – 23/2/04 (Initial
submission), 7/4/04 (Amended plans)
*See Recommendation Page 23

16-32

D4 DA 1033/2003 – 1/20 Stafford Street, Double Bay – Alterations and
additions to units 1 and 2 which are to be amalgamated – 1/12/03
*See Recommendation Page 38

33-44

D5 DA 799/2000/4 – 6 Wyuna Road, Point Piper – Section 96
Application – Extend side wall on northern boundary, increase wall
height to Wentworth Place – 24/2/04
*See Recommendation Page 51

45-54

D6 DA 1051/2002 – 8 Fairfax Road, Bellevue Hill – Section 82A Review
of Determination – Review of refusal – 23/2/04
*See Recommendation Page 61

55-70
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Item No: D1 Delegated to Committee

Subject: CONFIRMATION OF MINUTES OF MEETING HELD ON 13
APRIL 2004

Author: Les Windle, Manager - Governance
File No: See Application Assessment Panel Minutes
Reason for Report: The Minutes of the Meeting of Tuesday 13 April 2004 were

previously circulated.  In accordance with the guidelines for
Committees’ operations it is now necessary that those Minutes be
formally taken as read and confirmed.

Recommendation:

That the Minutes of the Application Assessment Panel Meeting of 13 April 2004 be taken as read
and confirmed.

Les Windle
Manager - Governance
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APPLICATION ASSESSMENT PANEL
Meeting held on 20 April 2004

D2
MEMO TO ALL COUNCILLORS

File No. DA 821/2003/1

Address 107 Jersey Road WOOLLAHRA 2025

Proposal Addition of dormer window to front facade of terrace house and
replacement of roofing material

Date lodged

Author

28/11/2003

MR J LUKAS – ASSESSMENT OFFICER

Please note that Item D3 of the Application Assessment Panel meeting held on 6 April 2004 was
resolved in the following terms:-

THAT Development Application No. 821/2003 for Section 82A Review of the refusal of consent,
on land at No.? 107 Jersey Road, Woollahra, be deferred to the Application Assessment Panel
meeting to be held 20 April 2004 in accordance with the Applicant’s request and to allow the
applicant to address the Panel.

Referred to you for action.

Les Windle
Manager – Governance

Annexure:  Officer’s report 6 April 2004
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SECTION 82A REVIEW OF DETERMINATION REPORT

FILE No. DA 821/2003/1

ADDRESS: 107 Jersey Road WOOLLAHRA 2025

PROPOSAL: Addition of dormer window to front facade of terrace house and
replacement of roofing material

DATE DA DETERMINED: 11 November 2003

SUBJECT OF REVIEW: Refusal of consent

DATE S82A REVIEW
APPLICATION LODGED:

28/11/2003

APPLICANT: Mrs C V Gow

OWNER: Mr A D & Mrs C V Gow

REVIEW OFFICER: Mr J Lukas

LOCALITY PLAN

Subject
Site

Objectors

North

Locality
Plan
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1. SUMMARY

Reason for report

The original application was refused under delegated authority.  In accordance with the
requirements of Section 82A, the application is referred to the Application Assessment Panel for
review of the determination, being a higher delegation.

Issues

Design

Objections

There were no submissions received

Recommendation

Refusal

2. BACKGROUND

The original application submitted was for the addition of a new dormer window to the front facade
of an existing terrace house and the replacement of the roof material.

Council’s Heritage Officers, Cathy Colville comments on the original proposal are:

“Significance of property to the conservation area
The existing dwelling is a Victorian terrace that is part of a row of similar style terraces,
which are contributing to the significance of the conservation area.  The property is located
within the vicinity of the Uniting Church at No. 109A Jersey Road, which is listed as a
heritage item.

Assessment of heritage impact
The proposal is for the addition of a dormer window to the front facade of the terrace house
and the replacement of the existing tiled roof with corrugated iron.  The proposed works will
not result in an adverse visual or physical impact upon the heritage item located within the
vicinity of the property.

It is noted that the proposed dormer window has been designed to match the dormer window
that exists within the front facade of No. 105 Jersey Road.  Dormer windows exist within the
front facades of several properties along Jersey Road.  As such, the proposed dormer window
is consistent with other development within the streetscape.

However, Section 3.2.4 of the draft Woollahra Heritage Conservation Area DCP does not
permit dormer windows in front facades.  Further, the proposed dormer window is larger (in
height and width) than the dimensions permitted under the provisions of the draft DCP.  As
such, the proposed dormer window should not be approved.
The proposed replacement of the existing tiled roof, which is not original, with corrugated
iron is considered to be appropriate and sympathetic.  Accordingly, no objection is raised to
the proposed roof replacement on heritage grounds.



Woollahra Municipal Council Agenda and Business Paper
Application Assessment Panel 20 April 2004

H:\Application Assessment Panel\AGENDAS\2004\April20-04AapAge.doc 6

Recommendation
That the application be approved subject to the proposed dormer window being deleted from
the application on the following grounds:

1. The proposed dormer window is not permitted within the front facade of the
dwelling under the provisions of Section 3.2.4 of the draft Woollahra Heritage
Conservation Area Development Control Plan 2003; and

2. The dimensions (height and width) of the proposed dormer window does not
comply with the dimensions permitted under the provisions of the draft Woollahra
Heritage Conservation Area Development Control Plan 2003.”

The application was refused under delegated authority on 11 November 2003 for the following
reasons:

1. The subject terrace is a late Victorian Italianate terrace, which is not associated with
dormer windows. The proposed dormer is inconsistent with the heritage character of the
terrace and the conservation area of which it forms part.

2. The proposed dormer window is not permitted within the front facade of the dwelling
under the provisions of Section 3.2.4 of the Draft Woollahra Heritage Conservation Area
Development Control Plan 2003.

3. The proposal would not be in the public interest

3. DESCRIPTION OF PROPOSAL SUBJECT OF REVIEW

The proposed subject of the review is for the addition of a new dormer window to the front facade
of an existing terrace house and the replacement of the roof material.

No new plans have been submitted.

4. DESCRIPTION OF PROPOSED REVIEW

Review of refusal of the development consent.

5. COUNCIL’S STATUTORY RESPONSIBILITIES UNDER S82A

Under Section 82A of the Environmental Planning and Assessment Act 1979, an
applicant may request Council to review a determination of a development application, other than
for:

(a) designated development,
(b) integrated development; or
(c) state significant development

The request for review must be made within 28 days after the date of determination and the review
must occur in the following way:

(a) If the determination was made by a delegate of Council – the review must be undertaken by
Council or another delegate of Council that is not subordinate to the delegate who made the
determination, or
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(b) If the determination was made by full Council the review must also be undertaken by full
Council.

Upon making a determination of the review application, the following must be undertaken:

• If upon review, Council grants development consent, or varies the conditions of a
development consent, it must endorse on the notice of determination the date from which the
consent, or the consent as varied by the review, operates.

• If upon review, Council changes a determination in any way, the changed determination
replaces the earlier determination as from the date of the review.

Council’s decision on a review may not be further reviewed under section 82A.

6. CONSIDERATION OF REVIEW

The consideration of review of the determination under Section 82A is based purely on heritage
conservation grounds for which Councils Heritage Officer, Kate Higgins, comments are:

“Significance of property to the conservation area
The existing dwelling is a Victorian terrace that is part of a row of similar style terraces, which
are contributing to the significance of the conservation area.  The property is located within the
vicinity of the Uniting Church at No. 109A Jersey Road, which is listed as a heritage item.

Section 82A Review matters
Reasons for refusal of the application

Review of matters

1. The subject terrace is a late Victorian Italianate terrace, which is not associated with
dormer windows. The proposed dormer is inconsistent with the heritage character of the
terrace and the conservation area of which it forms part.

The character of the Woollahra Conservation Area is described in Woollahra Heritage
Conservation Area DCP 2003. This description states that the visual and architectural
complexity of the area derives from a variety of architectural styles within a range of building
types and a variety of contributory building types. The character of the West Woollahra
Precinct, in which the subject site is located, is further described as having a consistently
Victorian character, many in terrace groups. The subject house is a Victorian terrace which
is characteristic of the area. Dormers in the front roof plane of terrace houses are not noted
in the DCP as being characteristic features of the area. The DCP controls for both the
Woollahra Conservation Area, and the adjacent Paddington Conservation Area, mean that
dormers on the front roof plane are likely to remain uncharacteristic of the area. The
applicant’s heritage consultant argues that the dormer should be permitted because several
nearby terraces have front dormers. While this may be the case for the immediately adjacent
terraces, it is not the case for the terraces on the opposite side of the street or generally for
other terraces in the street. Further, and importantly, new work, which is uncharacteristic of
the conservation area, should not be approved because other similar uncharacteristic
elements already exist.

I support this reason for refusal.
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2. The proposed dormer window is not permitted within the front facade of the dwelling
under the provisions of Section 3.2.4 of the Draft Woollahra Heritage Conservation Area
Development Control Plan 2003.

The draft DCP is not a relevant matter for consideration as provided for by S79C of the EPAA.

I do not support this reason for refusal.

3. The proposal would not be in the public interest

The public interest can be demonstrated by support for the conservation area controls
evidenced by Councils adoption of the DCPs.

I support this reason for refusal.”

A letter from the applicant from City Plan Heritage states that in the immediate vicinity there are
dormer windows identical to the proposal to buildings of a similar period.  Additionally, though
acknowledged that the dormer windows are not typical of the Victorian Italian terrace and other
buildings of this period, they have, in the immediate vicinity, become a typical form of addition,
creating a new morphological layer, which if continued, will enhance the cohesiveness of the
streetscape.

This argument is not supported as the addition of an uncharacteristic element would result in a
cumulative bastardisation of the streetscape, contrary to the controls and objectives contained in
Part 5 of Councils Facades Policy and Part 10 of Council’s Residential Development Control Plan
1995, being the applicable controls.

7. CONCLUSION

Having regard to the significance of the Victorian Italianate Terrace, which is located within a
heritage conservation area, and the proposed introduction of a dormer widow that is not
characteristic of this period of architecture, the application is subsequently recommended for
refusal.

8. RECOMMENDATION: Pursuant to Section 82A of the Environmental Planning and
Assessment Act, 1979

THAT Council, as the consent authority, having considered the application for review of its
determination, resolve to maintain its refusal of development consent to Development Application
No. DA821/2003/1 for alteration and additions to an existing dwelling house on land at 107 Jersey
Road WOOLLAHRA 2025, for the following reasons:

1. The subject terrace is a late Victorian Italianate terrace, which is not associated with dormer
windows. The proposed dormer is inconsistent with the heritage character of the terrace and the
conservation area of which it forms part.

2. The proposal would fail to comply with the general conservation controls prescribed by Part 5
of the Policy for control of changes to facades and alterations and additions to buildings in
Bondi Junction, Paddington and West Woollahra.
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3. The proposal would fail to comply with the building form criteria prescribed by Part 10 of
Woollahra’s Residential Development Control Plan 1995

4. The proposal would not be in the public interest

Mr J Lukas Lewis Adey
REVIEW OFFICER TEAM LEADER

ADVISINGS

1. Appeal

Council is always prepared to discuss its decisions and, in this regard, please do not hesitate to
contact Mr Jim Lukas.  However, if you wish to pursue your rights of appeal in the Land &
Environment Court you are advised that Council generally seeks resolution of such appeals
through a Section 34 Conference, instead of a full Court hearing.  This approach is less
adversarial, it achieves a quicker decision than would be the case through a full Court hearing
and it can give rise to considerable cost and time savings for all parties involved.  The use of
the Section 34 Conference approach requires the appellant to agree, in writing, to the Court
appointed assessor having the full authority to completely determine the matter at the
conference.

ANNEXURES

1. Original assessment report
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DEVELOPMENT APPLICATION ASSESSMENT REPORT

ITEM No. D3

FILE No. DA 94/2004/1

ADDRESS: 50A Ocean Street
WOOLLAHRA

PROPOSAL: Alterations and additions to dwelling including first floor addition

TYPE OF CONSENT: Local Development

APPLICANT: Neustein Rosenberg Partnership

OWNER: Ms A Mushin

DATE LODGED: 23 February 2004 (Initial submission)
7 April 2004 (Amended plans)

AUTHOR: Mr Simon Taylor

LOCALITY PLAN

subject
site

objectors

north
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1. SUMMARY

Reason for report

Six letters of objection were received as a result of the notification period, the contents of which
could not be addressed by condition. The application is therefore forwarded to the Application
Assessment Panel for determination.

Issues

• Loss of sunlight
• Bulk and scale
• Tree preservation
• Loss of outlook

Cost of works

The stated cost of the proposed work of $45,000 has been checked using the standard criteria
specified in the Cordell Building Guide and is considered to be accurate.

Recommendation

Conditional approval

2. DESCRIPTION OF PROPOSAL

Alterations and additions to the existing dwelling consisting of: -
• Extension of rear verandah
• Internal reconfiguration of ground floor
• New bay window on rear elevation
• New first floor addition comprising a bedroom, ensuite, kitchenette and balcony

At the request of Council’s Assessment Officer, amended plans were submitted on 6 April 2004,
which showed the relocation of the proposed first floor increasing the setbacks to the east and the
north. This was considered to improve the outlook and solar access to the adjoining units at 50B
Ocean Street.

3. DESCRIPTION OF SITE WITHIN WOOLLAHRA HCA

The site is legally known as Lot 26 DP 225417. It is located on the western side of Ocean Street at
the end of a right-of-way that is shared with 50, 50B, 50C and 54 Ocean Street. The site is largely
rectangular in shape, relatively flat, has a total site area of approximately 132m² and a frontage of
8.8m to the right of way.

On the site is a single storey brick dwelling built to the front and side boundaries. To the west at
50B Ocean Street is a two storey residential flat building with vehicular access via Alton Street and
Holdsworth Street. Other surrounding development is predominantly one and two storey detached
dwellings and terrace houses.
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There is significant vegetation cover in the area but is confined to adjoining properties. There are no
significant views in the area.

The status of the property in the Woollahra Heritage Conservation Area DCP 2003 is: -

Description Heritage Item or Contributory Item Group Element Precinct
NA No No Rosemont

4. PROPERTY HISTORY

DA129/2001 was approved by Council’s Application Assessment Panel on 3 July 2001. It related to
work to 50C Ocean Street and involved the demolition of the existing carport and swimming pool
and replacement with a new two car garage and a smaller swimming pool.

5. REFERRALS

5.1 Heritage

Council’s Heritage Officer, Kathleen Higgins, provides the following comment: -

“I refer to the following documents received for this report:
1. Drawing set by Neustein Rosenberg partnership numbered DA01 and DA02 Issue B

dated Sept 2003.
2. Statement of Heritage Impact (part of the Statement of Environmental Effects) by

Neustein Rosenberg partnership dated 24 February 2004.

Heritage Status:
Heritage item: no
Conservation area: Woollahra Heritage Conservation Area
Vicinity of heritage item no
Potential heritage item no

Significance of property to the conservation area
The existing house is not a contributory item within the conservation area.

Assessment of heritage impact
The subject site fronts a right of way which runs off Ocean Street between 50 and 52 Ocean
Street. The site has limited visibility from the street. The proposed addition employs
architectural language typical of domestic architecture and compatible with the existing
building.

Recommendation
Approval.”

Accordingly, the proposal is considered acceptable on heritage grounds.

ENVIRONMENTAL ASSESSMENT UNDER S.79C

The relevant matters for consideration under section 79C of the Environmental Planning and
Assessment Act 1979 are assessed under the following headings:
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6. STATE/REGIONAL INSTRUMENTS AND LEGISLATION

There are no SEPPs, REPs, Section 94 contributions or other legislation applicable to the proposal.

7. WOOLLAHRA LOCAL ENVIRONMENTAL PLAN 1995

7.1 Aims and objectives of WLEP 1995 and zone (Clause 8(5))

The proposal is permissible and is consistent with the aims and objectives of Woollahra LEP 1995
and the relevant objectives of the Residential 2(b) zone.

7.2 Statutory compliance table

Site Area (140.15m²) Existing Proposed Control Complies

Overall Height (metres) 6.0m 6.8m 9.5m YES

7.2 Height

The height of the proposed dwelling is within the maximum building height prescribed by Clause
12 of the Woollahra RDCP 1999.

7.3  Clauses 28 Heritage conservation area provisions

The works are occurring to a non-contributory building and are considered to be compatible with
the style and scale of the existing dwelling and surrounding buildings. The proposal would not have
an adverse impact on the significance of the Woollahra Heritage Conservation Area. Additionally,
Council’s Heritage Officer raised no objection to the proposed development. The proposal would
therefore satisfy the relevant criteria prescribed by Clause 28 of Woollahra LEP 1995.

8. DRAFT AMENDMENTS TO STATUTORY CONTROLS

None applicable.

9. DEVELOPMENT CONTROL PLANS

9.1 Compliance table - Woollahra Heritage Conservation Area DCP 2003

Site Area (132m²) Existing Proposed Control Complies

Floor Space Ratio (m²)
0.68:1

(90.8m²)
0.93:1

(122.7m²)
1.05:1

(138.6m²) YES

Private Open Space (m²)
25%

(33.8m²)
24.5%

(32.4m²)
16%

(21.1m²) YES

Deep Soil Landscaped Area (m²)
21%

(27.8m²)
12.8%

(17.0m²)
8%

(10.56m²) YES

Minimum Floor to Ceiling Height –
Habitable Rooms (metres) 2.7m 2.4m 2.7m NO

Solar Access to Ground Level Open
Space of Adjacent Properties 50% for > 2 hrs 50% for > 2 hrs 50% for 2 hrs YES
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Solar Access to North-Facing Living
Areas of Development (hrs on June 21)

NA > 3 hrs 3 hrs YES

Solar Access to North-Facing Living
Areas of Adjacent Properties (hrs on June
21)

> 3 hrs > 3 hrs 3 hrs YES

9.2 Precinct Controls

The proposal conserves the significant characteristics of the Rosemont Precinct and would comply
with the specific controls for the precinct.

9.3 General controls for development

Building location

The proposal would be acceptable with regard to Section 3.4.3 of Woollahra Heritage Conservation
Area DCP 2003.

Building height, form, bulk, scale and character

• Height

The height of the dwelling, at two storeys, would be consistent with surrounding properties.

• Floor to ceiling height

A lower floor to ceiling height of 2.4m would be considered acceptable as it would have measurable
benefits to the amenity of the adjoining properties at 50B Ocean Street.

• Solar access

Due to the orientation of the dwelling and the 2.4m western side setback of the first floor, the
proposed development would maintain more than 3 hours of solar access to the habitable rooms and
open space areas of adjoining properties.

Additionally, solar access would be maintained during the winter months because of the right of
way to the north of the subject site.

The proposal would comply with the relevant criteria prescribed by Section 3.4.4 of Woollahra
Heritage Conservation Area DCP 2003.

Materials, finishes and colours

The proposal would comply with the relevant criteria prescribed by Section 3.4.5 of Woollahra
Heritage Conservation Area DCP 2003.

Open space and landscaping

The proposal would comply with the relevant criteria prescribed by Section 3.4.6 of Woollahra
Heritage Conservation Area DCP 2003, subject to the protection of the existing mature tree on the
adjoining property at 50 Ocean Street (see Condition 2 and Advising 8).
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Roofs and skylights

The proposal would comply with the relevant criteria prescribed by Section 3.4.8 of Woollahra
Heritage Conservation Area DCP 2003.

Acoustic and visual privacy

• Visual privacy

The proposal includes the provision of a north facing deck from the first floor. There is a mature
tree that provides screening to Unit 20 adjoining to the west. The balcony doors will open outwards
onto the balcony, limiting the useability of the deck. In this regard, there would not be any adverse
impacts upon existing visual privacy.

The proposal would therefore, be acceptable with regard to Section 3.4.12 of Woollahra Heritage
Conservation Area DCP 2003.

• Acoustic privacy

The additional floor would create a two bedroom dwelling, which would not to be out of character
with the surrounding neighbourhood. There will be no windows along the western elevation of the
first floor and the proposed deck would overlook the right of way. As such, the proposal would
comply with the acoustic privacy controls prescribed by Section 3.4.12 of Woollahra Heritage
Conservation Area DCP 2003.

Energy efficiency

The proposal would comply with the relevant criteria prescribed by Section 3.4.15 of Woollahra
Heritage Conservation Area DCP 2003.

Access and mobility

The proposal would satisfy the objectives in Section 3.4.16 of Woollahra Heritage Conservation
Area DCP 2003 as the existing dwelling would be more accessible for people with disabilities. The
first floor of the dwelling would be used exclusively for a live-in carer for the existing occupant on
the ground floor.

9.6 Woollahra Access DCP

The proposal would be acceptable with regard to the Woollahra Access DCP.

10. APPLICABLE REGULATIONS

Clause 92 of the EPA Regulation 2000 requires Council to consider Australian Standard AS 2601-
1991: The demolition of structures.  The proposal is acceptable, subject to Condition 15.

11. THE LIKELY IMPACTS OF THE PROPOSAL

• Construction access
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The only access to the site is from the right of way. There are no suitable locations on the right of
way for the storage of building materials and building operations without impacting on the access to
adjoining properties who share the right of way. Accordingly, it is recommended that all deliveries,
storage and building materials are to occur on the site. Refer to Conditions 3 and 4.

• Daylight

A first floor western side setback of 2.4m and a reduced pitch in a portion of the ground floor roof
would improve the bulk of the development when viewed from the ground floor units of 50B Ocean
Street adjoining to the west. Subsequently, adequate daylight penetration would be provided.

• Outlook

With a first floor setback of 2.4m and a minor change to the pitch of the ground floor roof, the
existing outlook of the sky from the ground floor units of 50B Ocean Street adjoining to the west
would remain unaltered.

The outlook to mature trees in the area from the bedroom window of Unit 19 and balcony of Unit
20 at 50B Ocean Street would be partially affected, but not such that refusal of the DA would be
justified, particularly as outlooks of trees from other habitable rooms within the respective units
would remain unaffected.

All other likely impacts have been addressed elsewhere in the report.

12. THE SUITABILITY OF THE SITE

The site is suitable for the proposed development.

13. SUBMISSIONS

The proposal was advertised and notified in accordance with Council’s Advertising and
Notifications DCP.  Six submissions were received from:

1. Nigel Berlyn
50 Ocean Street, Woollahra

2. Joanna Quinn, chairman of SP2371 (50B Ocean Street, Woollahra)
PO Box 250, Matraville

3. Norma Watson
Unit 9, 50B Ocean Street, Woollahra

4. Keith Woods (owner of Unit 10, 50B Ocean Street, Woollahra)
PO Box 91, Port Melbourne

5. Patricia O’Brien
Unit 19, 50B Ocean Street, Woollahra

6. Jaime Upton
Unit 20, 50B Ocean Street, Woollahra

The objections raised the following issues:

• Lack of access for construction vehicles

Considered above, see Section 11 and refer to Conditions 3 and 4.
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• Fire hazards

The proposal would comply with the requirements of the Building Code of Australia Housing
Provisions.

• Loss of sunlight and daylight

Considered above, see Section 9.5.

• Loss of airspace, outlook and enjoyment

Considered above, see Section 9.5.

• Loss of visual and acoustic privacy

Considered above, see Section 9.5.

• Over-development of the site

The proposal will not result in the over development of the site as it complies with all relevant
controls.

• Construction noise

Refer to Conditions 6 and 7.

• Loss of property value

This is not a relevant planning issue.

• Too close to adjoining properties

All existing ground floor setbacks are maintained. The first floor western setback of 2.4m is
considered acceptable. The eastern side setback of between 0.4 and 2.4m is considered acceptable
in that it would not be detrimental to the amenity of adjoining property with regard to solar access,
privacy and bulk.

• Health of the adjoining tree in 50 Ocean Street

Refer to Condition 2 and Advising 8.

14. CONCLUSION - THE PUBLIC INTEREST

The proposal is acceptable against the relevant considerations under s79C and would be in the
public interest.

15. RECOMMENDATION: Pursuant to Section 80(1) of the Environmental Planning and
Assessment Act, 1979

THAT the Council, as the consent authority, grant development consent to DA94/2004/1 for
alterations and additions to the existing dwelling including a first floor addition on land at 50A
Ocean Street Woollahra, subject to the following conditions:
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1. Approved Plans

This consent relates to the work, shown in colour, on plans numbered DA 01 and DA 02, both
Issue D, dated 7 April 2004 and drawn by Neustein Rosenberg Partnership Architects and
Urban Planners, all of which carry a Council stamp “Approved DA Plans” and the signature
of a Council officer, except where amended by the following conditions.

2. Adjoining tree in 50 Ocean Street, Woollahra

No ringbarking, cutting down, topping, lopping, pruning, transplanting, injuring, or wilful
destruction is to occur to the adjoining lilli pilli in the vicinity of the eastern boundary without
the prior written consent of the council.

3. Construction provisions

Vehicles associated with the construction of the development are not permitted to park on the
right of way, other than those that are in the process of delivering or collecting materials. All
materials are to be moved on the site immediately following delivery. All building operations
and the storage of materials are to occur on the site.

Building, excavation or demolition materials and plant must not be stored on Council’s
footpath and/or roadway unless prior written approval has been obtained from Council’s
Development Engineer.

This condition is imposed in order to maintain adequate vehicular and pedestrian access for
other beneficiaries of the right-of-way.

4. Construction management

A construction management plan must be submitted for the approval of Council’s
Development Engineer before the commencement of demolition, excavation or construction
works.  The Plan must: -

a. describe the anticipated impact of the construction works on:
• local traffic routes
• pedestrian circulation adjacent to the building site
• on-street parking in the local area
• and the right of way, and;
b. describe the means proposed to:
• manage construction works to minimise such impacts,
• provide for the standing of vehicles during construction,
• provide for the movement of trucks to and from the site, and deliveries to the site, and;
c. show the location of:
• any site sheds and any anticipated use of cranes and concrete pumps,
• any areas of Council property on which it is proposed to install a construction zone, or

to erect structures such as hoardings, scaffolding or shoring, or to excavate.

The Plan must make provision for all materials, plant, etc. to be stored within the
development site at all times during construction. Structures or works on Council property
such as hoardings, scaffolding, shoring or excavation need separate consent from Council.
Standing of cranes and concrete pumps on Council property will need consent on each
occasion.



Woollahra Municipal Council Agenda and Business Paper
Application Assessment Panel 20 April 2004

H:\Application Assessment Panel\AGENDAS\2004\April20-04AapAge.doc 19

Note: A minimum of eight weeks will be required for assessment. Work must not commence
until the Construction Management Plan is approved. Failure to comply with this condition
may result in fines and proceedings to stop work.

5.  Requirement for a Construction Certificate

In accordance with the provisions of Section 81A of the Environmental Planning and
Assessment Act 1979, the erection of the building must not be commenced until:

(a) detailed plans and specifications of the building have been endorsed with a Construction
Certificate by:
(i) Council; or
(ii) an accredited certifier; and

(b) a principal certifying authority (PCA) has been appointed and the Council has been
notified in writing of the appointment, and

(c) at least two days notice, in writing, has been given to Council of the intention to
commence work.

6. Structural adequacy

A statement from a qualified practising Structural Engineer, certifying to the adequacy of the
existing structural members, walls and footings to support the additional loads imposed by the
proposed development, must be submitted with the Construction Certificate application. This
condition is imposed to ensure the structural integrity of the proposed building work.

7. Demolition, excavation and construction hours

Demolition, excavation and construction work must not take place outside the hours of
7.00am to 5.30pm Monday to Friday and 7.00am to 1.00pm Saturday.  No work and no
deliveries are to take place on Sundays and public holidays.   Noise from construction
activities associated with the development must comply with the guidelines contained in the
NSW EPA Environmental Noise Control Manual Chapter 171.

8. Machine excavation

Excavation or removal of any materials involving the use of machinery of any kind, including
compressors and jack hammers, must be limited to between 9.00am and 4.00 pm Mondays to
Fridays, with regular breaks of 15 minutes each hour.  This condition is imposed to ensure
reasonable standards of amenity for occupants of neighbouring properties.

9. Building Inspections

The Applicant, Owner and Builder, jointly and severally, must ensure that they call their
Principal Certifying Authority ("the PCA") to carry out such critical phase building
inspections required by the PCA, the PCA Service Agreement and that the PCA is satisfied
with the level of compliance achieved before the Builder proceeds to the next phase of
construction.  Ample notice of required inspections must be given to the PCA in accordance
with the PCA Service Agreement. The Applicant, Owner and Builder must comply with the
PCA Service Agreement (Service Contract) and any lawful direction given by the Principal
Certifying Authority.
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Note: It is the responsibility of the PCA to ensure that critical phase building inspections are
undertaken in accordance with a PCA Service Agreement and issue to the Applicant, Owner
and Builder appropriate Notice under Section 109L of the Environmental Planning &
Assessment Act 1979 ("the Act") where any breach of this consent occurs.  Failure of the
PCA to issue such notice may result in Council taking action under Section 109V of the Act.
Failure of the Applicant, Owner and Builder to comply with a PCA Service Agreement and
comply with lawful directions of the PCA under this condition may result in Council issuing
fines, notices, orders and commencing legal proceedings.  Council will only enter into PCA
Agreements with the Owner of the land being developed.  Council, if appointed as the PCA,
will report to the owner of the land being developed.

10. Connection to existing drainage system

Stormwater run-off from the proposed first floor is to drain to the existing stormwater
drainage system.

The existing stormwater drainage pipes on the property must be checked and certified by a
practising hydraulic engineer to ensure that all existing stormwater pipes are in good
condition and are operating satisfactorily. Certification and a plan showing pipe locations and
diameters must be submitted to Council or the accredited certifier prior to the final building
inspection.

Note: connection of stormwater run-off to the Sydney Water sewer system is not permitted.

If the existing stormwater pipes are not in good condition and/or not operating satisfactorily,
the existing drainage system must be upgraded. Certification and a plan showing pipe
locations and diameters of the upgraded system must be submitted to Council or the
accredited certifier prior to the final building inspection.

11. Long Service Levy Payment

A Long Service Levy under Section 34 of the Building & Construction Industry Long Service
Payment Act , 1986, must be paid and proof of payment provided prior to the issue of a
Construction Certificate.

The Levy can be paid directly to the Long Services Payments Corporation or to Council.

12. Stockpiles

Stockpiles of topsoil, sand, aggregate, soil or other material must not be located on any
drainage line or easement, natural watercourse, footpath or roadway, or within the dripline of
any Street Tree. Stockpiles within the construction site must be protected with adequate
sediment controls, in accordance with Council’s Code for Sediment Control.

13. Location of building operations

Building operations such as brick cutting, washing tools or brushes and mixing mortar must
not take place on public roadways or footways or in any other location which could lead to the
discharge of materials into the stormwater drainage system. Footpaths, gutters and roadways
must be swept regularly to keep them free from sediment.
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14. Temporary disposal of roof water

Stormwater from any roof areas must be linked, via a temporary downpipe, to a Council
approved stormwater disposal system immediately upon completion of the roof installation.

15. Standard for demolition

All demolition work must be undertaken in accordance with the provisions of Australian
Standard AS2601-2001: The Demolition of Structures.

16. Damage security deposit

A security deposit of $2,000 for the cost of making good any damage to Council property
caused as a consequence of the construction work, plus an administration fee of $150.00, must
be paid to Council prior to the issue of the Construction Certificate.  The security deposit,
which may be in the form of a bank guarantee, has been calculated in accordance with the
following schedule.

Estimated cost of work Deposit
Works up to $50,000 $2,000
Works in excess of $50,000 & up to $100,000 $4,000
Works in excess of $100,000 $4,000+$200/$10,000 estimated

cost>$100,000

Council may use all or part of the Damage Security Deposit to complete damage restoration
works if they do not meet Council’s requirements.

17. Repair of Damaged Infrastructure

If Council’s infrastructure is damaged during the course of works, Council’s Development
Engineer must be notified and necessary repairs must be undertaken within the time stipulated
by Council, to Council’s specifications, and at no cost to Council. Works generally must be in
accordance with the relevant clauses of the current edition of AUS-SPEC.

If work is not undertaken to the satisfaction of the Development Engineer with regard to time
or quality, Council may carry out remedial works and deduct the cost from the Damage
Security Deposit.

18. Compliance with Building Code of Australia

(a) All building work must be carried out in accordance with the provisions of the Building
Code of Australia.

(b) This condition does not apply to the extent to which an exemption is in force under
Clause 187 or 188, of the Environmental Planning and Assessment Regulation 2000,
subject to the terms of any condition or requirement referred to in Clause 187 (6) or 188
(4) of the Regulation.
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19. Residential building work

(a) Building work that involves residential building work (within the meaning of the Home
Building Act 1989) must not be carried out unless the principal certifying authority
(PCA) for the development to which the work relates:

• in the case of work to be done by a licensee under that Act:
(i) has been informed in writing of the licensee's name and contractor license

number; and
(ii) is satisfied that the licensee has complied with the requirements of Part 6 of that

Act; or

• in the case of work to be done by any other person:
(iii) has been informed in writing of the person's name and owner-builder permit

number; or
(iv) has been given a declaration, signed by the owner of the land, that states that the

reasonable market cost of the labour and materials involved in the work is less
than the amount prescribed for the purposes of the definition of owner-builder
work in Section 29 of that Act,

and is given appropriate information and declarations under paragraphs (a) and (b)
whenever arrangements for the doing of the work are changed in such a manner as to
render out of date any information or declaration previously given under either of those
paragraphs.

Note:The amount referred to in paragraph (a) (iv) above is prescribed by regulations under the
Home Building Act 1989.  As at the date on which this Regulation was Gazetted, that
amount was $5,000.  As those regulations are amended from time to time, so that
amount may vary.

(b) A certificate purporting to be issued by an approved insurer under Part 6 of the Home
Building Act 1989 that states that a person is the holder of an insurance policy issued for
the purposes of that Part is, for the purposes of this clause, sufficient evidence that the
person has complied with the requirements of that Part.

20. Residential building work over $12,000 in value

Council must be provided with the following information prior to the commencement of any
works;

(a) the proposed builder's details (in writing); and
(b) proof of payment of the required insurance premium pursuant to Part 6 of the Home

Building Act 1989.

Mr Simon Taylor Mr Jim Lukas
ASSESSMENT OFFICER ACTING TEAM LEADER
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ADVISINGS
1. Works and requirements of other authorities

AGL Sydney Limited has requirements for the provision of gas connections.

2. Application for a Construction Certificate

The required Application for a Construction Certificate may be lodged with Council.
Alternatively, you may apply to an accredited private certifier for a Construction Certificate.

WARNING:  Failure to obtain a Construction Certificate prior to the commencement of
any building work is a serious breach of Section 81A(2) of the Environmental Planning &
Assessment Act 1979.  It is also a criminal offence which attracts substantial penalties and
may also result in action in the Land and Environment Court and orders for demolition.

3. Occupational Health and Safety

All site works must comply with the occupational health and safety requirements of the NSW
WorkCover Authority.

4. Hazardous Material Management

"Builders are advised to obtain a copy of the EPA publication Solutions to Pollution for
Builders which provides environmental information including hazardous material
management. The EPA can be contacted by phone on 131 555 or at www.epa.nsw.gov.au "

5. Hazardous waste removal

Hazardous or intractable wastes arising from the demolition process must be removed and
disposed of in accordance with the requirements of WorkCover and the EPA, and in
accordance with the provisions of:

• New South Wales Occupational Health and Safety Act, 1983;
• New South Wales Construction Safety Act, 1912; Regulation 84A-J Construction Work

Involving Asbestos or Asbestos Cement 1983;
• The Occupational Health and Safety (Hazardous Substances) Regulation 1996;
• The Occupational Health and Safety (Asbestos Removal Work) Regulation 1996; and
• The Waste Minimisation and Management Act and Regulations.

6. Compliance with the Disability Discrimination Act

This decision does not ensure compliance with the Disability Discrimination Act.  You
should therefore investigate your liability under that Act.  Australian Standard 1428 - Design
for Access and Mobility, Parts 2, 3 and 4 may assist in determining compliance with the
Disability Discrimination Act.

7. Modifications to the consent

Changes to the external configuration of the building, changes to the site layout or any
changes to the proposed operation or use will require the submission and approval of an
application under Section 96 of the Environmental Planning & Assessment Act 1979 before
the issue of a Construction Certificate.
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8. Tree preservation

Where tree work has not been approved by this Development Consent the developer is
notified that a general Tree Preservation Order applies to all trees in the Municipality of
Woollahra with a spread of branches greater than three (3) metres and also on all trees,
irrespective of the spread of branches, with a height greater than five (5) metres.  This order
prohibits the ringbarking, cutting down, topping, lopping, pruning, transplanting, injuring, or
wilful destruction of such trees except with the prior written consent of the council.  Written
consent from Council for such tree works must be in the form of a Tree Preservation Order
Permit for Pruning or Removal of Protected Trees obtained from the Parks and Streetscape
Section of Council.

9. Storage bins on footpath and roadway

Approval is required from Council prior to the placement of any storage bin on Council's
footpath and/or roadway.

10. Home Building Act insurance

Home Building Act Insurance must be obtained from an insurance company approved by the
Department of Fair Trading prior to the commencement of demolition or construction work.

11. Building Code of Australia classification

The classification of the building pursuant to the Building Code of Australia is 1A.

12. Long Service Levy

The current rate of the levy required by this consent is 0.2% of the cost all building and
construction work costing $25,000 or more.

13. Appeal

Council is always prepared to discuss its decisions and, in this regard, please do not hesitate to
contact Mr Simon Taylor.  However, if you wish to pursue your rights of appeal in the Land
& Environment Court you are advised that Council generally seeks resolution of such appeals
through a Section 34 Conference, instead of a full Court hearing.  This approach is less
adversarial, it achieves a quicker decision than would be the case through a full Court hearing
and it can give rise to considerable cost and time savings for all parties involved.  The use of
the Section 34 Conference approach requires the appellant to agree, in writing, to the Court
appointed assessor having the full authority to completely determine the matter at the
conference.

ANNEXURES

1. Plans and elevation
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DEVELOPMENT APPLICATION ASSESSMENT REPORT

ITEM NO. D4

FILE No. DA 1033/2003/1

ADDRESS: 1/20 Stafford Street
DOUBLE BAY

PROPOSAL: Alterations and additions to units 1 and 2 which are to be
amalgamated

TYPE OF CONSENT: Local Development

APPLICANT: Mr C C McKean

OWNER: Ms S M Avery

DATE LODGED: 1 December 2003

AUTHOR: Mr Simon Taylor

LOCALITY PLAN

subject site

objectors

north
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1. SUMMARY

Reason for report

Three letters of objection were received as a result of the notification period, the contents of which
could not be addressed by condition. The matter is therefore forwarded to the Application
Assessment Panel for determination.

Issues

• Unfair use of common area
• Owners consent

Objections

Three (3)

Cost of works

The stated cost of the proposed work of $30,000 has been checked using the standard criteria
specified in the Cordell Building Guide and is considered to be accurate.

Recommendation

Approval

2. DESCRIPTION OF PROPOSAL

• Amalgamation of Units 1 and 2
• Creation of several openings within common wall
• Removal of kitchen from Unit 1
• Modification to one harbour-facing window

3. DESCRIPTION OF SITE AND LOCALITY

The site is legally known as Lot 1 DP 120116. It is largely rectangular in shape, flat in nature, has
access to the shore of Double Bay and is accessible from the northern side of Stafford Street
alongside 18 Stafford Street.

On the site is a three storey residential flat building with 12 units. Surrounding development
comprises very similar three storey residential flat buildings. There is some vegetation on the site.
Views from the northernmost units are afforded across Sydney Harbour.

4. PROPERTY HISTORY

• DA694/1999 was approved by Council on 25 August 1999. It involved the removal of a
window and the installation of a French door to the eastern elevation of Unit 2 on the ground
floor.
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• BA125/1996 was approved by Council on 29 April 1996. It involved the amalgamation of
Unit 2 with Unit 6 on the floor above and included the construction of a stairwell between the
two units, a new kitchen and bathroom and a new window in the north eastern corner of the
property. Works were commenced but the aforementioned window has not been added.

5. REFERRALS

No internal or external comment was required.

ENVIRONMENTAL ASSESSMENT UNDER S.79C

The relevant matters for consideration under section 79C of the Environmental Planning and
Assessment Act 1979 are assessed under the following headings:

6. STATE/REGIONAL INSTRUMENTS AND LEGISLATION

6.1 REPs

SREP 23: Sydney and Middle Harbours

The proposal involves the minor alteration to the fenestration to the front of Units 1 and 2. The
appearance of the dwelling will remain acceptable with regard to SREP 23.

7. WOOLLAHRA LOCAL ENVIRONMENTAL PLAN 1995

7.1 Aims and objectives of WLEP 1995 and zone (Clause 8(5))

The proposal is permissible and is consistent with the aims and objectives of the LEP and the
relevant objectives of the Residential 2(b) zone.

7.2 Clause 19 HFSPA

The proposed French doors will not result in any visual impact when viewed from Sydney Harbour.
The proposal is acceptable in terms of Clause 19(2)(a) of Woollahra LEP 1995.

7.3 Clause 22 Foreshore Building Line

The proposed works are located within the 12m Foreshore Building Line. The applicant has
submitted a SEPP1 objection with regard to this non-compliance: -

“The proposed changes to the northern opening of Unit 1 are minor and related to an existing
building. Similar changes to Unit 2 have previously been approved and the objective of the
development standard has been met.”

What is the underlying purpose of the standard?

The objectives of the foreshore building line standard in Woollahra LEP 1995 are as follows:

(a) to retain Sydney Harbour’s natural shorelines
(b) to provide larger foreshore setbacks at the points and heads of bays in recognition of their

visual prominence
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(c) to protect significant areas of vegetation and, where appropriate, provide areas for future
planting which will not detrimentally impact on views of the harbour and its foreshores

(d) to preserve the rights of property owners to maintain an encroachment on the foreshore
building line by an existing main building

(e) to protect rock platforms and the intertidal ecology.

Is compliance with the development standard consistent with the aims of the Policy, and in
particular, does the development standard tend to hinder the attainment of the objects specified in
s.5(a)(i) and (ii) of the EPA Act?

The external works proposed to the building are very minor in nature and will not have an adverse
impact with regard to the objectives in Clause 22AA of Woollahra LEP 1995. The internal works
are unrelated to the objectives. The proposal remains consistent with the development standard.

Is compliance with the standard unreasonable or unnecessary in the circumstances of the case?

Having considered the objectives of the development standard contained in Woollahra LEP, the
strict application of the foreshore building line standard is considered unreasonable and unnecessary
in the circumstances of the case. The SEPP No. 1 objection is supported.

Is the objection well founded?

The objection advanced by the applicant that compliance with the development standard is
unreasonable and unnecessary is well founded and it is considered that granting of development
consent would be consistent with the aims and objections of SEPP 1.

8. DRAFT AMENDMENTS TO STATUTORY CONTROLS

None applicable.

9. DEVELOPMENT CONTROL PLANS

9.1 Woollahra Residential Development Control Plan 1999

Acoustic and visual privacy performance criteria

The proposed floor to ceiling height window is interpreted as an enlargement of an existing window
opening and not the establishment of a doorway. As such, it is not intended to be used as an
accessway to the yard, particularly as access is provided from a similar window enlargement on the
northern elevation previously approved as part of BA125/1996. Subject to Condition 2, it is
considered that there will not be any additional impacts to other unit owners or adjoining
landowners with regard to the acoustic and visual privacy performance criteria prescribed
Woollahra RDCP 1999.

Harbour foreshore development performance criteria

The scenic quality of the building remains acceptable when viewed from Sydney Harbour because
the additional window enlargement will complement the existing window on the eastern end of the
northern elevation. The proposal is therefore acceptable with regard to the harbour foreshore
development performance criteria of Woollahra RDCP 1999.
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9.3 Woollahra Access

The proposal is considered acceptable with regard to the Woollahra Access DCP.

10. APPLICABLE REGULATIONS

Clause 92 of the EPA Regulation 2000 requires us to consider Australian Standard AS 2601-1991:
The demolition of structures. The proposal will comply, subject to Condition 10.

11. THE LIKELY IMPACTS OF THE PROPOSAL

All likely impacts have been addressed elsewhere in the report.

12. THE SUITABILITY OF THE SITE

The site is suitable for the proposed development.

13. SUBMISSIONS

The proposal was advertised and notified in accordance with Council’s Advertising and
Notifications DCP.  Submissions were received from:

1. R.J. and Charlotte L. Nattey of 10 Cantrebury Crescent Deakin ACT
(as owners of Units 5 and 9)

2. J.W. Lambie of “Otama”, 20 Brookby Road, R D 2, Manurewa, Auckland, New Zealand
(as Director of Deepdene Pty Ltd)

3. Lesley T Cameron, Deepdene Flats, 20 Stafford Street, Double Bay
(as Chairperson of Deepdene  Pty Ltd)

The objections raised the following issues:

• Incorrect plans not approved by Body Corporate

The plans submitted with the DA have been signed by the Company’s Directors and the Company
Seal of the Body Corporate appears on the DA form.

• Unfair use of the common area

BA125/1999 was previously approved and provides access to the common area. The proposed
window enlargement remains approximately 0.4m above the ground level of the front yard and
subject to Condition 2, access to the common area would be restricted. Therefore, the proposal
would not impose an unfair use of the common area.

• Insurance against building damage

Refer to Condition 15 and Advising 7.

• Structural integrity

Refer to Condition 4.
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14. CONCLUSION - THE PUBLIC INTEREST

The proposal is acceptable against the relevant considerations under s79C and would be in the
public interest.

15. RECOMMENDATION: Pursuant to Section 80(1) of the Environmental Planning and
Assessment Act, 1979

THAT the Council, as the consent authority, is of the opinion that the objection under State
Environmental Planning Policy No. 1 – Development Standards to the 12m Foreshore Building
Line development standard under Clause 22 of Woollahra Local Environmental Plan 1995 is well
founded.  The Council is also of the opinion that strict compliance with the development standard is
unreasonable and unnecessary in the circumstances of this case as the development proposal will
not adversely impact upon the amenity of the foreshore environment and the development satisfies
the relevant objectives for the Foreshore Building Line in Clause 22 of Woollahra LEP 1995.

AND

THAT the Council, as the consent authority, being satisfied that the objections under SEPP No. 1
are well founded and also being of the opinion that the granting of consent to DA 1033/2003/1 is
consistent with the aims of the Policy, grant development consent to DA 1033/2003/1 for alterations
and additions to units 1 and 2 which are to be amalgamated on land at 1/20 Stafford Street Double
Bay, subject to the following for conditions:

1. Approved Plans

This consent relates to the work, shown in colour, on plan numbered 01/03, dated 9 April
2003 and drawn by R MacRae, which carries a Council stamp “Approved DA Plans” and the
signature of a Council officer, except where amended by the following conditions.

2. Garden

A garden bed, with a width of 0.5m, a length of 2.9m and plants to a minimum height of
0.5m, is to be planted in the area immediately in front of the proposed fenestration on the
north west side of the building in order to limit access to the common open space area. Details
of appropriate species are available from Council. Details are to be provided with the
application for a Construction Certificate.

3.  Requirement for a Construction Certificate

In accordance with the provisions of Section 81A of the Environmental Planning and
Assessment Act 1979, the erection of the building must not be commenced until:

(a) detailed plans and specifications of the building have been endorsed with a Construction
Certificate by:
(i) Council; or
(ii) an accredited certifier; and

(b) a principal certifying authority (PCA) has been appointed and the Council has been
notified in writing of the appointment, and
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(c) at least two days notice, in writing, has been given to Council of the intention to
commence work.

4. Structural adequacy

A statement from a qualified practising Structural Engineer, certifying to the adequacy of the
existing structural members, walls and footings to support the additional loads imposed by the
proposed development, must be submitted with the Construction Certificate application. This
condition is imposed to ensure the structural integrity of the proposed building work.

5. Demolition, excavation and construction hours

Demolition, excavation and construction work must not take place outside the hours of
7.00am to 5.30pm Monday to Friday and 7.00am to 1.00pm Saturday.  No work and no
deliveries are to take place on Sundays and public holidays.   Noise from construction
activities associated with the development must comply with the guidelines contained in the
NSW EPA Environmental Noise Control Manual Chapter 171.

6. Machine excavation

Excavation or removal of any materials involving the use of machinery of any kind, including
compressors and jack hammers, must be limited to between 9.00am and 4.00 pm Mondays to
Fridays, with regular breaks of 15 minutes each hour.  This condition is imposed to ensure
reasonable standards of amenity for occupants of neighbouring properties.

7. Long Service Levy Payment

A Long Service Levy under Section 34 of the Building & Construction Industry Long Service
Payment Act , 1986, must be paid and proof of payment provided prior to the issue of a
Construction Certificate. The Levy can be paid directly to the Long Services Payments
Corporation or to Council.

8. Stockpiles

Stockpiles of topsoil, sand, aggregate, soil or other material must not be located on any
drainage line or easement, natural watercourse, footpath or roadway, or within the dripline of
any Street Tree. Stockpiles within the construction site must be protected with adequate
sediment controls, in accordance with Council’s Code for Sediment Control.

9. Location of building operations

Building operations such as brick cutting, washing tools or brushes and mixing mortar must
not take place on public roadways or footways or in any other location which could lead to the
discharge of materials into the stormwater drainage system. Footpaths, gutters and roadways
must be swept regularly to keep them free from sediment.

10. Standard for demolition

All demolition work must be undertaken in accordance with the provisions of Australian
Standard AS2601-2001: The Demolition of Structures.
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11. Damage security deposit

A security deposit of $2,000 for the cost of making good any damage to Council property
caused as a consequence of the construction work, plus an administration fee of $150.00, must
be paid to Council prior to the issue of the Construction Certificate.  The security deposit,
which may be in the form of a bank guarantee, has been calculated in accordance with the
following schedule.

Estimated cost of work Deposit
Works up to $50,000 $2,000
Works in excess of $50,000 & up to $100,000 $4,000
Works in excess of $100,000 $4,000+$200/$10,000 estimated

cost>$100,000

Council may use all or part of the Damage Security Deposit to complete damage restoration
works if they do not meet Council’s requirements.

12. Storage of materials and plant on Council’s footpath

Building, excavation or demolition materials and plant must not be stored on Council’s
footpath and/or roadway unless prior written approval has been obtained from Council’s
Development Engineer.

13. Repair of Damaged Infrastructure

If Council’s infrastructure is damaged during the course of works, Council’s Development
Engineer must be notified and necessary repairs must be undertaken within the time stipulated
by Council, to Council’s specifications, and at no cost to Council. Works generally must be in
accordance with the relevant clauses of the current edition of AUS-SPEC.

If work is not undertaken to the satisfaction of the Development Engineer with regard to time
or quality, Council may carry out remedial works and deduct the cost from the Damage
Security Deposit.

14. Compliance with Building Code of Australia

(a) All building work must be carried out in accordance with the provisions of the Building
Code of Australia.

(b) This condition does not apply to the extent to which an exemption is in force under
Clause 187 or 188, of the Environmental Planning and Assessment Regulation 2000,
subject to the terms of any condition or requirement referred to in Clause 187 (6) or 188
(4) of the Regulation.

15. Residential building work

(a) Building work that involves residential building work (within the meaning of the Home
Building Act 1989) must not be carried out unless the principal certifying authority
(PCA) for the development to which the work relates:

• in the case of work to be done by a licensee under that Act:
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(i) has been informed in writing of the licensee's name and contractor license
number; and

(ii) is satisfied that the licensee has complied with the requirements of Part 6 of that
Act; or

• in the case of work to be done by any other person:
(iii) has been informed in writing of the person's name and owner-builder permit

number; or
(iv) has been given a declaration, signed by the owner of the land, that states that the

reasonable market cost of the labour and materials involved in the work is less
than the amount prescribed for the purposes of the definition of owner-builder
work in Section 29 of that Act,

and is given appropriate information and declarations under paragraphs (a) and (b)
whenever arrangements for the doing of the work are changed in such a manner as to
render out of date any information or declaration previously given under either of those
paragraphs.

Note:The amount referred to in paragraph (a) (iv) above is prescribed by regulations under the
Home Building Act 1989.  As at the date on which this Regulation was Gazetted, that
amount was $5,000.  As those regulations are amended from time to time, so that
amount may vary.

(b) A certificate purporting to be issued by an approved insurer under Part 6 of the Home
Building Act 1989 that states that a person is the holder of an insurance policy issued for
the purposes of that Part is, for the purposes of this clause, sufficient evidence that the
person has complied with the requirements of that Part.

16. Residential building work over $12,000 in value

Council must be provided with the following information prior to the commencement of any
works;

(a) the proposed builder's details (in writing); and
(b) proof of payment of the required insurance premium pursuant to Part 6 of the Home

Building Act 1989.

Mr Simon Taylor Mr Jim Lukas
ASSESSMENT OFFICER ACTING TEAM LEADER
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ADVISINGS

1. Application for a Construction Certificate

The required Application for a Construction Certificate may be lodged with Council.
Alternatively, you may apply to an accredited private certifier for a Construction Certificate.

WARNING:  Failure to obtain a Construction Certificate prior to the commencement of
any building work is a serious breach of Section 81A(2) of the Environmental Planning &
Assessment Act 1979.  It is also a criminal offence which attracts substantial penalties and
may also result in action in the Land and Environment Court and orders for demolition.

2. Occupational Health and Safety

All site works must comply with the occupational health and safety requirements of the NSW
WorkCover Authority.

3. Hazardous Material Management

"Builders are advised to obtain a copy of the EPA publication Solutions to Pollution for
Builders which provides environmental information including hazardous material
management. The EPA can be contacted by phone on 131 555 or at www.epa.nsw.gov.au "

4. Hazardous waste removal

Hazardous or intractable wastes arising from the demolition process must be removed and
disposed of in accordance with the requirements of WorkCover and the EPA, and in
accordance with the provisions of:

• New South Wales Occupational Health and Safety Act, 1983;
• New South Wales Construction Safety Act, 1912; Regulation 84A-J Construction Work

Involving Asbestos or Asbestos Cement 1983;
• The Occupational Health and Safety (Hazardous Substances) Regulation 1996;
• The Occupational Health and Safety (Asbestos Removal Work) Regulation 1996; and
• The Waste Minimisation and Management Act and Regulations.

5. Modifications to the consent

Changes to the external configuration of the building, changes to the site layout or any
changes to the proposed operation or use will require the submission and approval of an
application under Section 96 of the Environmental Planning & Assessment Act 1979 before
the issue of a Construction Certificate.

6. Storage bins on footpath and roadway

Approval is required from Council prior to the placement of any storage bin on Council's
footpath and/or roadway.
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7. Home Building Act insurance

Home Building Act Insurance must be obtained from an insurance company approved by the
Department of Fair Trading prior to the commencement of demolition or construction work.

8. Building Code of Australia classification

The classification of the building pursuant to the Building Code of Australia is 2.

9. Long Service Levy

The current rate of the levy required by this consent is 0.2% of the cost all building and
construction work costing $25,000 or more.

10. Appeal

Council is always prepared to discuss its decisions and, in this regard, please do not hesitate to
contact Mr Simon Taylor.  However, if you wish to pursue your rights of appeal in the Land
& Environment Court you are advised that Council generally seeks resolution of such appeals
through a Section 34 Conference, instead of a full Court hearing.  This approach is less
adversarial, it achieves a quicker decision than would be the case through a full Court hearing
and it can give rise to considerable cost and time savings for all parties involved.  The use of
the Section 34 Conference approach requires the appellant to agree, in writing, to the Court
appointed assessor having the full authority to completely determine the matter at the
conference.

ANNEXURES

1. Plans and elevation
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SECTION 96 APPLICATION ASSESSMENT REPORT

ITEM No. D5

FILE No. DA 799/2000/4

ADDRESS: 6 Wyuna Road
POINT PIPER

EXISTING CONSENT: Demolish existing house and construct new three-storey dwelling
house with swimming pool

TYPE OF CONSENT: Local Development

DATE OF CONSENT: 30 January 2001

PROPOSED
MODIFICATION:

Extend side wall on northern boundary, increase wall height to
Wentworth Place

DATE S96 LODGED: 24 February 2004

CONSENT AUTHORITY Woollahra Council

APPLICANT: Mr M J Spry

OWNER: Mr M J & Mrs P H Spry

AUTHOR: Mr Simon Taylor

LOCALITY PLAN

subject
site

objectors

north
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1. SUMMARY

Reason for report

One objection was received as a result of the notification period, the contents of which could
not be overcome by condition. The proposal is therefore forwarded to the Application
Assessment Panel for determination.

Issues

• Fence height
• Views
• Overshadowing

Objections

One.

Recommendation

Approval

2. DESCRIPTION OF APPROVED PROPOSAL

Demolition of the existing dwelling house and construction of a new three-storey dwelling
house with swimming pool

3. DESCRIPTION OF PROPOSED MODIFICATION

• Increase in height of rear fence to Wentworth Place to 1.8m (delete Condition 2 of
consent)

• Increase in length and height of western side boundary fence

The works have already been undertaken.

4. DESCRIPTION OF PREVIOUS MODIFICATIONS

The original DA was approved on 30 January 2001 and involved the demolition of the
existing dwelling house and the construction of a new three-storey dwelling house with a
swimming pool. Included in the consent was Condition 2, which related to the fence to
Wentworth Place: -

“Plans submitted with the application for Construction Certificate are to show the height
of the fence to Wentworth Place reduced to a maximum of 1.5m.”

A Section 96 application to modify the consent was approved by Council on 18 November
2002 and involved minor internal and external amendments.

A second Section 96 application to modify the consent was approved by Council on 21 July
2003 and involved the relocation of the existing approved windows on the southern facade
and the deletion of stairs along northern boundary.
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5. DESCRIPTION OF SITE AND LOCALITY

The site is legally known as Lot 12 DP 3556. It is located on the south western or high side of
Wyuna Road with rear access to Wentworth Place. The site is rectangular in shape with a
width of 20.2m, length of 36.7m and a total site area of 733m². The site slopes steeply from
Wyuna Road up to Wentworth Place at the rear. The change in level is about 13 metres.

On the site is a newly constructed rectangular three-storey dwelling with a garage to
Wentworth Place and a lap pool along the north western boundary. Surrounding development
contains two-storey brick houses and some three-storey flat buildings in a mix of styles and
masonry materials.

The surrounding area slopes steeply to the north-east, allowing views out to Sydney Harbour
and Vaucluse.

6. REFERRALS

There were no referrals.

ASSESSMENT UNDER S96

7.1 S96 (2) Modification involving minimal environmental impact

The proposal would have minimal environmental impact on the streetscape and the amenity of
the adjoining property. The proposal is therefore assessed under Section 96(2).

7.2 Substantially the same development

It is considered that the development to which the consent as modified relates is substantially
the same development as the modification relates to a minor change to the approved structure.

ENVIRONMENTAL ASSESSMENT UNDER S.79C

8. STATE/REGIONAL INSTRUMENTS AND LEGISLATION

8.1 REPs

SREP 23: Sydney and Middle Harbours

The proposed changes are minor and will not be visible from Sydney Harbour. The proposal
is therefore acceptable with regard to SREP 23.

9. WOOLLAHRA LOCAL ENVIRONMENTAL PLAN 1995

9.1 Aims and objectives of WLEP 1995 and zone

The proposal is permissible and is consistent with the aims and objectives of the LEP and the
relevant objectives of the Residential 2(a) zone
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9.2 Statutory compliance table

Site Area (733m²)
Approved

Development
Proposed

Modification
Control Complies

Overall Height of fence (metres) 2.4m 4.1m 9.5m YES

9.1 Clause 12 Height

The height of the fence is within the maximum building height prescribed by Clause 12 of
Woollahra LEP 1995.

9.2 Clause 19 HFSPA

The proposed fence is not visible from Sydney Harbour and will not involve any alteration to
the natural landform. It is acceptable with regard to Clause 19 of Woollahra LEP 1995.

9.3 Clause 27 Development in the vicinity of heritage items

The site is in the vicinity of heritage listed items at 6 Wentworth Street, 21 Wentworth Street
and 23 Wentworth Street

Council’s Heritage Officer raised no objection and the proposed works are minor and would
not impact on the setting of these items, therefore, satisfying Clause 27 of Woollahra LEP
1995.

10. DRAFT AMENDMENTS TO STATUTORY CONTROLS

None applicable.

11. DEVELOPMENT CONTROL PLANS

11.1 Compliance table - Woollahra Residential Development Control Plan 1999

Site Are (733m²)
Approved

Development
Proposed

Modification
Control Complies

Rear Fence Height (metres)
Side Fence Height (metres)

1.5m
NA

1.8m
2.0m

1.8m
1.8m

NO
NO

Solar Access to Ground Level Open
Space of Adjacent Properties

> 50%
> 2 hrs

> 50%
> 2 hrs

50%
Dimension – 2.5m YES

Solar Access to North-Facing Living
Areas of Adjacent Properties (Hours in
Mid-winter)

> 3 hrs > 3 hrs 3 hrs YES

Desired future character objectives and performance criteria

The proposal is acceptable with regard to the future character objectives and performance
criteria of the Point Piper precinct.

Streetscape performance criteria

The fence is consistent with the Wentworth Lane streetscape and complies with the
streetscape performance criteria prescribed by Woollahra RDCP 1999.
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Fences and walls performance criteria

Council’s original assessment of the rear fence was as follows: -

“The existing fence to Wentworth Place is brick to 1.5m topped with a 0.3m lattice panel.
It is proposed to extend this to 1.8 metres in brick, which would not be inconsistent with
the rear-lane character of Wentworth Place.  However, it would be preferable to limit the
height to 1.5m to allow pedestrians glimpses out past the sides of the proposed house to
the Harbour.“

Subsequently, Condition 2 was included whereby the fence along Wentworth Place was
limited to a height of 1.8m.

The proposal involves the deletion of Condition 2 of the consent. The additional height of the
fence will not have an adverse impact on views of the Harbour when viewed from the public
domain, particularly as the access handle to Wentworth Place rises relatively steeply to
Wentworth Street and views would be afforded over the fence.

P10 of Section 5.4 of Woollahra RDCP 1999 allows a maximum side fence height of 1.15m
above the ground level of the high side. The proposed side fence would be 0.45m higher than
the control permits.

However, there exists an adverse impact on visual privacy from 6 Wyuna Road to the two
bedroom windows of 8 Wyuna Road adjoining to the west. The proposed increase to the fence
would ensure a suitable level of visual privacy is afforded to the first floor windows of 8
Wyuna Road whilst maintaining the outlook.

Subsequently, the proposal would satisfy the relevant objectives contained in Section 5.4 of
Woollahra RDCP 2003.

Energy efficiency performance criteria

The amount of solar access afforded to the ground floor bedroom and the first floor bedroom
windows on the adjoining building would comply with the minimum requirements prescribed
by P8 in Section 5.8 of Woollahra RDCP 1999.

Views performance criteria

The proposal would not have an adverse impact on existing views and it would remain
acceptable with regard to the views performance criteria of Woollahra RDCP 1999.

11.3 Woollahra Access DCP

The proposal is acceptable with regard to the Woollahra Access DCP.

11.4 Other DCPs, codes and policies

Fencing Code

The height of the fence has been assessed in Section 11.1.
Council’s Policy on Unauthorised Uses and Building Works
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The additional height to the rear and side fences has been constructed without prior Council
approval.

Council’s Policy on Unauthorised Uses and Building Works sets criteria on whether to
prosecute or take enforcement action on unauthorised work.  There are four considerations
that Council must have regard to.  They are: -

• The nature and seriousness of the breach

The unauthorised work would have no detrimental impact on the surrounding environment,
the amenity of adjoining properties or the Wentworth Place streetscape.

• Balancing of public interests and cost to Council

On the basis that there is no environmental impact or impact on the amenity of the adjoining
property to the west, it is recommended that the works be retained, notwithstanding any
enforcement action deemed to be appropriate by the Building and Compliance Section of
Council.

• The available methods of enforcement

Council can pursue action in the Local Court to seek prosecution of the owner and builder for
the unauthorised work.

Another available option, under Section 127A of the Environmental Planning and Assessment
Act 1979 allows Council to issue a Penalty Infringement Notice for unauthorised work.
Schedule 5 of the Environmental Planning and Assessment Regulations 2000 determines the
monetary penalty involved with the infringement notices (up to $600.00 per infringement).

• The circumstances of each case

The work proposed would not have a detrimental impact on the environment or amenity of
adjoining properties or the streetscape. The works would comply with the relevant
considerations under Woollahra LEP 1995 and Woollahra RDCP 1999.  In this regard, it is
not considered appropriate to seek the removal or demolition of the works.

The recommendation is: -
1. That the unlawful works, being the increase in height of the rear and side fence; be

permitted to remain, subject to the following terms being complied with within twenty
eight (28) days from the date of this determination.

2. That the unlawful works, being the increase in height of the rear and side fence; be
permitted to remain, subject to the following terms being complied with within twenty
eight (28) days from the date of this determination: -
• Structural Engineer’s certification of the unauthorised work being submitted to

Council.

3. That this matter be referred to the Manager Building & Compliance to take
appropriate action under Part 6 of the Environmental Planning & Assessment Act
1979 in accordance with Council's Policy on Unauthorised Uses, Buildings & Works
for failure to obtain Council's prior development consent.

12. APPLICABLE REGULATIONS

None applicable.
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13. LIKELY IMPACTS OF THE MODIFIED DEVELOPMENT

• Daylight

The extent of daylight to the ground floor units of 8 Wyuna Road would not be affected by
the side fence. At the same time, the level of visual privacy would be improved.
Subsequently, the proposed height of the fence is considered acceptable with regard to the
impact on the amenity of habitable rooms of the adjoining property.

All other likely impacts have been addressed elsewhere in the report.

14. SUBMISSIONS

The proposal was advertised and notified in accordance with Council’s Advertising and
Notifications DCP.  One submission was received from Susan Raine, the secretary of Strata
Plan 09134 at 8 Wyuna Road, Point Piper.

The objections raised the following issues:

• Overshadowing

Refer to Section 11.1

• Loss of view

Refer to Section 11.1 and 13.

• Unsightly

The fence is to be rendered and painted and is considered to be appropriate. Refer to
Condition 2.

15. CONCLUSION - THE PUBLIC INTEREST

The proposal is acceptable against the relevant considerations under S96 and S79C and would
be in the public interest.

16. RECOMMENDATION: Pursuant to Section 96 of the Environmental Planning
and Assessment Act, 1979

A. THAT Council, as the consent authority, modify development consent to DA
799/2000/4 for the demolition of the existing house and construction of a new three-
storey dwelling house with swimming pool on land at 6 Wyuna Road Point Piper, in the
following manner:

1. Approved Section 96 Plans

The development must be carried out in accordance with the plans numbered
1529-01 DA to 1529-09 DA, dated 5 September 2000 and drawn by Durbach
Block Architects and plans numbered 0003 DA L01A, dated 18 August 2000 and
drawn by terraGRAM Pty Ltd, on which there is a Council stamp Approved DA
Plans and the signature of a Council officer, except where amended by the
following plans numbered S96-02, S96-03 and S96-05, all Revision S96, dated
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20 May 2002 and drawn by Durbach Block Architects, and plans numbered  S96-
01, S96-02 and S96-03, all Revision S96/2, dated 27 May 2003 and drawn by
Durbach Block Architects and drawings numbered S96-01, S96-03, both Revision
S96/3, dated 13 February 2004; all of which carry a Council stamp “Approved
S96 Plans” and the signature of a Council officer on the plans except where
amended by the following conditions:

B. THAT the unlawful works, being the increase in height of the rear and side fence; be
permitted to remain, subject to the following terms being complied with within twenty
eight (28) days from the date of this determination: -

1. Structural Engineer’s certification

Structural Engineer’s certification of the unauthorised work being submitted to
Council.

C.  THAT this matter be referred to the Manager Building & Compliance to take
appropriate action under Part 6 of the Environmental Planning & Assessment Act 1979
in accordance with Council's Policy on Unauthorised Uses, Buildings & Works for
failure to obtain Council's prior development consent.

Mr Simon Taylor Mr Jim Lukas
ASSESSMENT OFFICER ACTING TEAM LEADER

ADVISINGS

1. Appeal

Council is always prepared to discuss its decisions and, in this regard, please do not
hesitate to contact Mr Simon Taylor.  However, if you wish to pursue your rights of
appeal in the Land & Environment Court you are advised that Council generally seeks
resolution of such appeals through a Section 34 Conference, instead of a full Court
hearing.  This approach is less adversarial, it achieves a quicker decision than would be
the case through a full Court hearing and it can give rise to considerable cost and time
savings for all parties involved.  The use of the Section 34 Conference approach
requires the appellant to agree, in writing, to the Court appointed assessor having the
authority to completely determine the matter at the conference.

ANNEXURES

1. Plans and elevations
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SECTION 82A REVIEW OF DETERMINATION REPORT

ITEM No. D6

FILE No. DA 1051/2002

ADDRESS: 8 Fairfax Road BELLEVUE HILL 2023

PROPOSAL: Review of refusal.

DATE DA DETERMINED: 17 June 2003

SUBJECT OF REVIEW: Refusal

DATE S82A REVIEW
APPLICATION LODGED:

23/02/2004

APPLICANT: Stening Architects

OWNER: Mr R E B Mews

REVIEW OFFICER: Ms J Askin

LOCALITY PLAN

Subject
Site

Objectors

North

Locality
Plan
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1. SUMMARY

Reason for report

Having regard to Council’s delegations, the matter is referred to the Application Assessment
Panel for determination, as the matter was previously refused under delegated authority.

Issues

• Front setback
• Streetscape

Objections

Two objections received to original proposal and one objection received in response to the
Section 82A Review.

Recommendation

Refusal.

2. BACKGROUND

The proposal seeks to construct a first floor addition to the existing garage.

The development application was refused for the following reasons:

1. The proposed studio addition would be detrimental to the amenity of the streetscape,
with regard to bulk and building setback.

2. The proposal would obstruct vistas from Fairfax Road, which would be detrimental to
the streetscape.

3. The proposal would fail to meet the relevant desired future character objectives for
Bellevue Hill as prescribed by Woollahra Residential Development Control Plan 1999.

4. The proposal would fail to meet the relevant objectives for urban design as prescribed
by Woollahra Local Environmental Plan 1995.

5. The proposal would not be in the public interest.

3. DESCRIPTION OF PROPOSAL SUBJECT OF REVIEW

The proposal seeks to construct an additional storey to the existing single storey garage
located within the front setback area of the site. The proposal has not been amended in any
way since the development application was refused on 17 June 2003.

The original proposal, prior to determination, was amended by lowering the ridge height of
the garage from RL34.75 to RL34.15.
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4. DESCRIPTION OF PROPOSED REVIEW
5. 
Review of refusal of the development consent.

5. COUNCIL’S STATUTORY RESPONSIBILITIES UNDER S82A

Under Section 82A of the Environmental Planning and Assessment Act 1979, an
applicant may request Council to review a determination of a development application, other
than for:

(a) designated development,
(d) integrated development; or
(e) state significant development

The request for review must be made within 12 months after the date of determination and the
review must occur in the following way:

(a) If the determination was made by a delegate of Council – the review must be
undertaken by Council or another delegate of Council that is not subordinate to the
delegate who made the determination, or

(b) If the determination was made by full Council the review must also be undertaken by
full Council.

Upon making a determination of the review application, the following must be undertaken:

• If upon review, Council grants development consent, or varies the conditions of a
development consent, it must endorse on the notice of determination the date from
which the consent, or the consent as varied by the review, operates.

• If upon review, Council changes a determination in any way, the changed determination
replaces the earlier determination as from the date of the review.

Council’s decision on a review may not be further reviewed under section 82A.

6. CONSIDERATION OF REVIEW

6.1 The proposed studio addition would be detrimental to the amenity of the
streetscape, with regard to bulk and building setback.

The applicant provided the following comments:

“There is an existing garage in this position. The footprint of this structure is
unchanged and the bulk of the building remains well below the street level. The
proposed studio results in a simple roof form that slopes away from the boundary and is
largely hidden behind the existing boundary wall. Due to the difference in levels, the
proposal appears to be less than one storey when viewed from the street.

One of the special qualities of the existing streetscape of Fairfax Road is the attractive
garage with studio above that is situated on the corner of Fairfax Road and Bellevue
Road (2 Fairfax Road). This element marks the start of a group of substantial single
dwellings and the proposed studio would mark the change from single dwellings to flat
buildings.
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If the proposed studio addition to the existing garage is approved, numbers 2 to 8
Fairfax Road will therefore be ‘bracketed’ by the two similar garage/studio buildings.”

It is acknowledged that the existing garage is located in this position. However, the structure
would be increased in height providing additional bulk along the streetscape and therefore
would not achieve the objective of contributing to a cohesive streetscape.

The garage and proposed studio would be located within the predominant front setback area.
Council’s RDCP 1999 allows for variation to the front setback control if the structure is
limited to a single storey structure and complies with the building size and location controls
contained in RDCP 1999. This, therefore, does not apply to the subject proposal.

In addition, the RDCP discourages car parking structures forward of the front building line.
The existing garage is located forward of the front building. Due to the ground level of the
site being below street level, the existing garage is located behind the existing front wall with
the roof only visible when walking down Fairfax Road. However, the proposed pitched roof
to the garage would be highly visible, having an adverse impact on the cohesiveness of the
locality.

It is noted that the existence of a garage and studio within the locality does not necessarily
allow for the provision of similar developments on other properties, as each site and proposal
needs to be assessed on its own merits.

6.2 The proposal would obstruct vistas from Fairfax Road, which would be
detrimental to the streetscape.

The applicant provided the following comments:

“The proposal is not expected to have any effect on vistas available from Fairfax Road.
The boundary wall, house and foliage currently limit views towards the harbour. The
existing view corridor is along the adjacent driveway and remains unaffected by the
proposal.”

It is considered that the view corridor from the street over the subject portion of the site is not
significant enough to warrant refusal of the proposal.

6.3 The proposal would fail to meet the relevant desired future character objectives
for Bellevue Hill as prescribed by Woollahra Residential Development Control
Plan 1999.

The applicant provided the following comments:

“O.4.7.1 The proposal provides an appropriate transition in scale.
O.4.7.2 The proposal responds in form and siting to the street and subdivision

 pattern.
O.4.7.3 The proposal has no effect on landform or tree canopy.
O.4.7.4 There is no effect on street trees or planting.
O.4.7.5 The proposal has no effect on view corridors.
O.4.7.6 The proposal represents an evolution in building style.
O.4.7.7 There is no change in the relationship between the house and street.
O.4.7.8 The tree canopy and view from harbour is unchanged.

The desired future character objectives for the Bellevue Hill precinct contained in Woollahra
RDCP 1999 are:
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01 To ensure that development maintains the Bellevue Hill’s landscape character by
minimising alterations to the landform and preserving the existing tree canopy.

02 To ensure development maintains the amenity of the public domain by preserving
public views of the Harbour and surrounding areas and the special qualities of
streetscapes.

03 To ensure building height, building form, setbacks, roof shape and finishes contribute to
cohesive streetscapes and reflect the heritage context of the street.

04 To preserve and enhance the traditional mainstreet and corner shop qualities of
Neighbourhood Business zones.

It is acknowledged that the proposal will have no impact on existing street trees and planting
and will not have a detrimental impact on public views. However, it is considered that the
proposed building height, form and setback is inappropriate and will have a detrimental
impact on the cohesiveness of the streetscape.

6.4 The proposal would fail to meet the relevant objectives for urban design as
prescribed by Woollahra Local Environmental Plan 1995.

The applicant provided the following comments:

“We believe that the proposal is consistent with the objectives of the LEP. In particular:

In relation to residential development:
• The proposal provides facilities of at type which are appropriate to meet the needs

of the population to be accommodated. Part 1.2.(2)(a)(i) LEP 1995.
• The proposal represents a contribution to the diversity of dwelling types and tenure,

Part 2.8 Residential Control Table 2(b) Residential ‘B’ Zone Section 3(b) LEP
1995.

In relation to urban design:
• The proposal does not change the upkeep of the public environment, Part 1.2

(2)(k)(i) LEP 1995.
• The proposal retains significant elements of the physical environment, Part

1.2(2)(k)(ii) LEP 1995.
• The siting of the proposal exploits the attributes of the site and makes a contribution

to the quality of the public environment, Part 1.2(2)(k)(iii) LEP 1995.”

The objectives of the Residential 2(b) zone is to provide areas of medium and high density
residential development in appropriate locations. The proposal seeks to provide a studio above
the existing garage. However, this cannot be considered as a separate domicile as no parking
or separate access or private open space has been provided. In addition, a kitchen has not been
provided. However, the studio could be adapted to be used as a separate domicile. In this
regard, should approval be granted, it would be recommended that a condition be imposed
indicating that the studio not be used as a separate domicile.

Clause 2(2)(k) refers to the objectives in relation to urban design and reads as follows:

(i) to promote the creation and upkeep of an attractive and comfortable public
environment;

(ii) to retain and enhance the existing elements of the physical environment of the area of
Woollahra, that, in the opinion of the Council, contribute to the attractive public
environment; and
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(iii) to require that design and siting of new development enhance the attributes of its site
and improve the quality of the public environment.

The proposal is considered to be unsatisfactory in that the siting of the development would
result in a loss of quality for the public environment.

6.5 The proposal would not be in the public interest.

The applicant provided the following comments:

“In the absence of a definition in either the DCP or LEP, we have assumed that public
interest to include safety/access, noise, parking, preservation of landscape features,
preservation of heritage, view corridors, streetscape, light and ventilation.

The proposal has no effect on the landscaping, there will be no loss of greenery – or
any change to the grounds. There is no loss of privacy for any of the adjoining
neighbours. The only apparent change from the street is that the roof has been slightly
raised, no person on the street can look into the studio, and no user of the studio can
look onto the street.

There is no loss of light, no increase in noise levels, no effect upon ventilation and does
not result in over-bearing. The studio will provide independent living quarters – and
make a contribution to the provision of diverse housing stock. The proposal represents
an innovation in housing design, and an adaptive reuse of an existing structure and
heritage values are retained.

We believe that the proposed studio is very much in keeping with the streetscape of the
lower end of Fairfax Road and that it not only responds to our clients’ needs without
detriment to the amenity of the locality but also repeats and reinforces an existing
attractive streetscape element.”

The proposal is not in the public interest as it does not comply with the relevant controls and
objectives of Council’s LEP and DCPs.

The applicant has indicated that the proposal will provide an independent living quarters. The
proposal has not been assessed as such, as the plans indicate a studio with no kitchen
facilities. The provision of separate living quarters equates to a new residential flat building
and other issues such as privacy and parking come into play. As discussed above, should
approval be granted, a condition is recommended stating that the studio should not be used as
a separate domicile.

7. Substantially the same development

The provisions of Section 82A of the Environmental Planning and Assessment Act 1979,
require Council to be satisfied that the development under review, is substantially the same
development as development described in the original application.

The applicant has not amended the development as proposed under the original application.

8. SUBMISSIONS

The subject Section 82A Review was advertised and notified in accordance with Council’s
Advertising and Notifications DCP.  One submission was from the following:



Woollahra Municipal Council Agenda and Business Paper
Application Assessment Panel 20 April 2004

H:\Application Assessment Panel\AGENDAS\2004\April20-04AapAge.doc 15

1. Aletha Hoy and Michael Hoy – 11B Fairfax Road, Bellevue Hill

The objection raised the following issues:

• Loss of views

The proposed structure will be no higher than the existing dwelling and due to the elevated
nature of the properties on the opposite side of Fairfax Road, it is considered that the proposal
is satisfactory in terms of maintaining views.

The issue of views from the public domain is discussed above.

• Impact on streetscape

This is acknowledged and is discussed above.

9. CONCLUSION

The proposal is not supported on the grounds that the proposed first floor addition will have a
detrimental impact on the streetscape significance of Fairfax Road, as a result of its location
within the front setback of the site. It is however noted that it is considered that the
obstruction of vistas from Fairfax Road is minor and would not warrant refusal of the
application.

10. RECOMMENDATION: Pursuant to Section 82A of the Environmental Planning
and Assessment Act, 1979

THAT Council, as the consent authority, having considered the application for review of its
determination, resolve to maintain its refusal of development consent to Development
Application No. DA1051/2002/1 for a studio above the existing garage on land at 8 Fairfax
Road, BELLEVUE HILL, for the following reasons:

1. The proposed studio addition would be detrimental to the amenity of the streetscape,
with regard to bulk and building setback.

2. The proposal would fail to meet the relevant desired future character objectives for
Bellevue Hill as prescribed by Woollahra Residential Development Control Plan 1999.

3. The proposal would fail to meet the relevant objectives for urban design as prescribed
by Woollahra Local Environmental Plan 1995.

4. The proposal would not be in the public interest.

Ms J Askin Mr N Economou
REVIEW OFFICER TEAM LEADER
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ADVISINGS

1. Appeal

Council is always prepared to discuss its decisions and, in this regard, please do not
hesitate to contact Ms J Askin.  However, if you wish to pursue your rights of appeal in
the Land & Environment Court you are advised that Council generally seeks resolution
of such appeals through a Section 34 Conference, instead of a full Court hearing.  This
approach is less adversarial, it achieves a quicker decision than would be the case
through a full Court hearing and it can give rise to considerable cost and time savings
for all parties involved.  The use of the Section 34 Conference approach requires the
appellant to agree, in writing, to the Court appointed assessor having the full authority
to completely determine the matter at the conference.

ANNEXURES

1. Original assessment Report
2. Plans and elevations
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