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Outline Of Meeting Protocol & Procedure:

• The Chairperson will call the Meeting to order and ask the Committee/Staff to present
apologies or late correspondence.

• The Chairperson will commence the Order of Business as shown in the Index to the
Agenda.

• At the beginning of each item the Chairperson will ask whether a member(s) of the
public wish to address the Committee.

• If person(s) wish to address the Committee, they are allowed three (3) minutes in which
to do so.  Please direct comments to the issues at hand.

• If there are persons representing both sides of a matter (eg applicant/objector), the
objector speaks first.

• At the conclusion of the allotted three (3) minutes, the speaker resumes his/her seat and
takes no further part in the debate unless specifically called to do so by the Chairperson.

• If there is more than one (1) person wishing to address the Committee from the same
side of the debate, the Chairperson will request that where possible a spokesperson be
nominated to represent the parties.

• The Chairperson has the discretion whether to continue to accept speakers from the
floor.

• After considering any submissions the Committee will debate the matter (if necessary),
and arrive at a resolution.

Note:Matters where there is a substantive change to the recommendation of the Council
Officer are referred to the next appropriate meeting of the Application Assessment
Panel.

Note:Matters can be “called” from this Committee to the Development Control Committee
(DCC) by Councillors subject to the following requirements:

- Calling requires two Councillors
- Calling must be lodged before 3.00pm on the business day preceding the Application

Assessment Panel meeting at which the item is listed.
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WOOLLAHRA MUNICIPAL COUNCIL

Notice of Meeting

2 February 2004

To: General Manager
Director – Technical Services
Director – Planning & Development
Manager – Customer Services & Marketing
Manager – Strategic Planning

CC: The Mayor
All Councillors

Application Assessment Panel Meeting – 10 February 2004

In accordance with the provisions of the Local Government Act 1993, I request your
attendance at a Meeting of the Council’s Application Assessment Panel to be held in the
Committee Room, 536 New South Head Road, Double Bay, on Tuesday 10 February
2004 at 3.00pm.

Gary James
General Manager



Woollahra Municipal Council
Application Assessment Panel 10 February 2004
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Meeting Agenda
Part One of One Part

Item Subject Pages

1
2
3

Apologies
Late Correspondence
Declarations of Interest

Items to be Decided by this Committee using its Delegated Authority

D1 Confirmation of Minutes of Meeting held on 3 February 2004 1

D2 DA360/2003 – 19 Bayview Hill Road, Rose Bay – Demolition of
residence, garage, outbuilding & pool – Construction of new dwelling
& pool – 13/5/2003
*See Recommendation Page 19

2-42

D3 DA30/2001 Part 5 – 252 Old South Head Road, Vaucluse – S96
proposed internal & external modifications –7/11/2003
*See Recommendation Page 55

43-66

D4 DA776/2003 – 69A Vaucluse Road, Vaucluse – Alterations &
additions to a dwelling-house – 9/9/2003
*See Recommendation Page 79

67-99

D5 DA1041/2001 - 72 Victoria Street, Paddington – Section 82A Review
refusal of Section 96 application – 23/9/2003
*See Recommendation Page 108

100-122
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Item No: D1 Delegated to Committee

Subject: CONFIRMATION OF MINUTES OF MEETING HELD ON 3
FEBRUARY 2004

Author: Les Windle, Manager - Governance
File No: See Application Assessment Panel Minutes
Reason for Report: The Minutes of the Meeting of Tuesday 3 February 2004 were

previously circulated.  In accordance with the guidelines for
Committees’ operations it is now necessary that those Minutes be
formally taken as read and confirmed.

Recommendation:

That the Minutes of the Application Assessment Panel Meeting of 3 February 2004 be taken as read
and confirmed.

Les Windle
Manager - Governance
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DEVELOPMENT APPLICATION ASSESSMENT REPORT

ITEM No. D2

FILE No. DA 360/2003

ADDRESS: 19 Bayview Hill Road Rose Bay

PROPOSAL: Demolition of residence, garage, outbuilding and pool.
Construction of new dwelling and pool.

TYPE OF CONSENT: Integrated Development

APPLICANT: Mrs K J Miller & Mr N D Miller

OWNER: Mr N D & Mrs K J Miller

DATE LODGED: 13/05/2003

AUTHOR: Ms K Gordon

LOCALITY PLAN

Subject
Site

Objectors

North

Locality Plan
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1. SUMMARY

Reason for report

The application has resulted in one letter of objection, the grounds of which cannot be resolved via
the provision of conditions of consent. Accordingly the matter is referred to the Application
Assessment Panel for determination.

Issues

• Objector’s concerns
• View loss
• Floor space ratio
• Boundary setbacks
• Building footprint
• Driveway width

Objections

One

Cost of works

The stated cost of the proposed work of $1.85 million has been checked using the standard criteria
specified in the Cordell Building Guide and is considered to be accurate.

Recommendation

The application is recommended for approval because it:

1. Provides for an improved visual impact when viewed from the Harbour and foreshore
2. Retains an acceptable level of privacy and solar access to adjoining properties
3. Provides an appropriate level of amenity to the future residents of the dwelling
4. Is appropriately designed with regard to view sharing principles

2. DESCRIPTION OF PROPOSAL

The proposal seeks to demolish the existing dwelling, garage and swimming pool and erect a new
flat roofed dwelling and new swimming pool. The dwelling is to be constructed over three levels,
with a four car garage, extensive OSD tank, plant, storage and gymnasium/rumpus room and pool
change room at the lower ground level. The ground level is to contain a living room, two studies,
store, WC, dining room, kitchen and family room leading to a covered verandah overlooking the
harbour. The first floor level is to contain three bedrooms, three bathrooms, laundry and drying
area, with balconies to the northern side and eastern side. The swimming pool is to be rebuilt in
approximately the same location as the existing pool.
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3. DESCRIPTION OF SITE AND LOCALITY

The site is located on the northern side of Bayview Hill Road and is the western-most property in
the street. The site is irregular in shape, having a 30.2m southern frontage to Bayview Hill Road and
the Hermitage Foreshore Reserve, a 24.2m western frontage to the Hermitage Foreshore Reserve, a
northern boundary to Kincoppal School 40.47m in length, an eastern boundary to No. 17 Bayview
Hill Road 19.8 m in length and an area of 740.2m2.

The site falls approximately 3m from the east to the west.  Located along the northern boundary,
towards the centre of the site, is a depression approximately 2m deep which appears to be the
remnant of a natural creek which carries a large amount of stormwater runoff from the catchment
above in times of rainfall. The site currently contains a part two and part three storey dwelling, a
separate three car garage (eastern section of the site) and a swimming pool (at the western frontage).
The dwelling is currently painted white and is very prominent when viewed from the foreshore and
harbour.

The eastern section of the site adjoins the driveway to No. 17 Bayview Hill Road.  To the east of the
site is No. 17 Bayview Hill Road, containing an elevated two storey dwelling set in terraced
gardens, which is setback some 14.5m from the subject site and at a significantly higher level. To
the north of the site are the grounds of Kincoppal School, with the school buildings being located a
significant distance to the west of the subject site and at a higher level.

4. PROPERTY HISTORY

No relevant previous history applies to the subject site.

5. REFERRALS

5.1 Comments from external approval bodies

Waterways

The application was referred to Waterways as an integrated development application under Part 3A
of the Rivers and Foreshores Improvement Act 1948 due to the close proximity to Sydney Harbour.
The Waterways has indicated that a Part 3A Permit would not be required for the development
subject to compliance with conditions, which have been included in the recommendation (see
Condition 44). This deals with sedimentation and erosion control and protection of vegetation.

5.2 Building

No comment required.

5.3 Health

No comment required

5.4 Heritage

Satisfactory, subject to Condition No. 59 requiring the provision of an archival recording of the
existing building.
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5.5 Urban Design

No comment required

5.6 Stormwater Drainage

Satisfactory, subject to Conditions Nos. 45-49 and 58.

5.7 Landscaping/Trees Management

Satisfactory, subject to Conditions Nos. 1 and 14.

5.8 Parking and Traffic

Satisfactory, subject to Condition No. 52.

ENVIRONMENTAL ASSESSMENT UNDER S.79C

The relevant matters for consideration under section 79C of the Environmental Planning and
Assessment Act 1979 are assessed under the following headings:

6. STATE/REGIONAL INSTRUMENTS AND LEGISLATION

SEPP No. 55 – Remediation of Land

The site is not identified as potentially contaminated in Council’s inventory and its previous and
present residential use would significantly reduce any likelihood of contamination.

SEPP No. 56 – Sydney Harbour Foreshores and Tributaries

Clause 7 of SEPP 56 requires the following matters to be considered in assessing a development
application :

(a) increasing public access to, and use of, land on the foreshore,

The proposal does not affect public access to and use of foreshore land.

(b) the fundamental importance of the need for land made available for public access, or use, on the
foreshore to be in public ownership wherever possible, particularly land that is within the
foreshore area as defined in the Sydney Harbour Foreshore Authority Act 1998,

The land between the site and the harbour is currently publicly accessible land and the proposal does
not affect this land.

(b1) if public ownership of foreshore land is not possible, the use of appropriate tenure mechanisms
to safeguard public access to, and public use of, that land and to ensure the rights of public
authorities to determine the design of, use of, and amenities on, the land over time,

Not applicable.
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(c) the retention and enhancement of public access links between existing foreshore open space
areas,

The proposal has no impact on the public access links between the foreshore and existing open space
areas.

(d) the conservation of significant bushland and other natural features along the foreshore, where
consistent with conservation principles, and their availability for public use and enjoyment,

The site contains no significant bushland or other natural features in proximity to the foreshore.

(e) the suitability of the site or part of the site for significant open space that will enhance the open
space network existing along the harbour foreshores,

The site is not suitable for significant open space.

(f) the protection of significant natural and cultural heritage values, including marine ecological
values,

The site does not contain any significant natural or cultural heritage values and the proposal will not
result in significant impact to marine ecological values subject to appropriate soil and sedimentation
measures during construction. (see Condition No. 44).

(g) the protection and improvement of unique visual qualities of the Harbour, its foreshores and
tributaries,

The existing dwelling is painted white, with a blue tiled pitched roof, and is in close proximity to the
foreshore. As such the existing dwelling is prominent when viewed from the harbour and foreshores.
The proposed dwelling is in part lower (due mainly to the flat roof) and is proposed to be, in part,
setback further from the foreshore than the existing dwelling. Further, the dwelling is to be cement
rendered and painted in recessive, natural colours (see Condition No. 4). As such the proposed
dwelling will protect and improve the visual quality of the harbour and the foreshore.

(h) the relationship between use of the water and foreshore activities,

The proposal has no impact upon the relationship between the use of the water and foreshore activities.

(i) the conservation of items of heritage significance identified in an environmental planning
instrument or subject to an order under the Heritage Act 1977,

The site does not contain any items or heritage significance.

(j) the scale and character of any development, derived from an analysis of the context of the site,

The scale and character of the proposed dwelling is considered appropriate to the site context.

(k) the character of any development as viewed from the water and its compatibility and sympathy
with the character of the surrounding foreshores,

Given the comments in relation to (g) above, it is considered that the proposal will be compatible and
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sympathetic with the character of the surrounding foreshore when viewed from the water.

(l) the application of ecologically sustainable development principles,

The dwelling has been designed to predominantly face west to maximise the spectacular harbour
views. However the bedrooms, living room, kitchen and family room all have north-facing windows.
The dwelling has been designed to provide for a good level of cross ventilation. Subject to conditions
being placed upon any consent requiring provision of energy saving devices and low water usage
systems, the dwelling is considered to be appropriately designed (see Conditions 24 and 25).

(m) the maintenance of a working-harbour character and functions by the retention of key waterfront
industrial sites or, at a minimum, the integration of facilities for maritime activities into
development and, wherever possible, the provision of public access through these sites to the
foreshore,

The site is not used as a waterfront industrial site.

(n) the feasibility and compatibility of uses and, if necessary, appropriate measures to ensure
coexistence of different land uses,

The surrounding uses are all compatible with the residential use of the site.

(o) increasing opportunities for water-based public transport.

The proposal has no impact in relation to water-based public transport.

6.2 REPs

SREP No. 23 – Sydney and Middle Harbours

The site falls within the area covered by the provisions of Sydney Regional Environmental Plan No.
23 (SREP No. 23). The plan contains matters for consideration in determining development
applications under Clause 18, which are addressed following:

(a) the appearance of the development from the waterway and the foreshores;

The appearance of the dwelling from the waterway and foreshore has been assessed in relation to
SEPP 56 above and is considered to be appropriate.

(b) whether the development will cause pollution or siltation of the waterway to an extent that
would jeopardise any existing or potential uses of the waterway;

Subject to appropriate soil and siltation control measures during construction, to be conditioned, the
proposal will not result in any detrimental impacts upon the waterway.

(c) whether the development will have an adverse effect on wetlands or flora and fauna habitats;

The proposal will not impact upon wetlands or flora and fauna habitats.



Woollahra Municipal Council Agenda and Business Paper
Application Assessment Panel 10 February 2004

H:\Application Assessment Panel\AGENDAS\2004\feb10-04aapage.doc
9

(d) the noise likely to be generated by the development and any adverse effect that any such noise
would have on existing uses of the waterway or nearby land;

The proposal will not result in any adverse noise impact, other than in relation to the construction
period and such noise would not have an unreasonable impact upon the waterway or nearby land.

(e) whether the development will have an adverse effect on drainage patterns or cause shoreline
erosion;

The proposal will not result in any detrimental impacts in relation to drainage patterns or shoreline
erosion.

(f) whether the development will cause excessive congestion of, or generate conflicts between,
people using the waterway or the waterfront;

The proposal will not result in any impact upon people using the waterway or waterfront.

(g) the demand for storage space for boats on the Harbours or on the Parramatta River;

Not applicable.

(h) whether the development warrants a foreshore location;

The existing dwelling is located on the foreshore, albeit not with direct frontage to the Harbour, and
as such it is appropriate that its replacement also be located on the foreshore.

(i) whether the development will have an adverse effect on the views to and from the waterway as
a result of the size of the vessels capable of being accommodated within the development;

Not applicable.

(j) the effect of the development on any conservation area or on any building, work, relic, tree or
place that is a heritage item of significance to the locality and the effect on its site and in its
vicinity,

The proposal will not result in any detrimental effect upon a heritage item.

(k) (Repealed)

(l) the Australian Standard AS 3962-1991-Guidlelines for design of marinas;

Not applicable.

(m) (Repealed)

(n) any other relevant plan of management, urban design or other development control guidelines
that apply to Sydney and Middle Harbours and their foreshores and which has been notified
and provided to the consent authority by a public authority;

The proposal is not inconsistent with any relevant plan.
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(o) any representations of the Committee;

The proposal did not require referral to the Committee.

(p) whether the development will affect swimming in the locality;

Not applicable.

(q) the provisions of pedestrian access in the locality of the development and the impact of the
development on existing pedestrian access;

The proposal will have no detrimental impact upon pedestrian access.

(r) the importance of giving priority to onshore access to the foreshore and waterway rather than
access by means of boardwalks;

Not applicable.

(s) any development control plan prepared in respect of this plan or, until such a plan has been
prepared, the Sydney and Middle Harbours – design and Management Guidelines, a copy of
which is available a the Head Office of the Department.

The proposal is not inconsistent with any such plan.

6.4 Other legislation

There is no other legislation applicable to the application.

7. WOOLLAHRA LOCAL ENVIRONMENTAL PLAN 1995

7.1 Zoning

Residential 2(a)

7.2 Aims and objectives of WLEP 1995 and zone (Clause 8(5))

The proposal is permissible and is consistent with the aims and objectives of the LEP and the
Residential 2(a) zone. The relevant zone objective seeks to protect the amenity and character of the
area, with the dwelling providing an improved streetscape appearance and appearance from the
Harbour and not resulting in any significant detrimental impacts in relation to loss of views, solar
access or privacy.
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7.3 Statutory compliance table

Existing Proposed Control Complies

Site Area (740.2m²) 740.2m² 740.2m² 675m² Yes

Overall Height (metres) Approx. 11m 9.5m 9.5m Yes

7.4 Height

The maximum height of the proposal is 9.5 m above existing ground level which complies with
Council's 9.5 m height standard.  Further, the proposal is consistent with the objectives of the height
standard.

7.5 Other special clauses/development standards

Clause 18 Excavation

The proposed lower ground floor level involves excavation to a maximum depth of 4.0 m to
facilitate the proposed on-site detention (OSD) tank. The proposed excavation occurs over an area
of approximately 230 m².

The large OSD tank is designed to store stormwater run off from the upstream catchment, as the site
contains the remnants of a water course that carried this water. The OSD system will allow for the
release of the water to Sydney Harbour in a more controlled manner and will remove the possibility
of damage from this water to the subject property and dwelling.

Council's development engineer has reviewed the geotechnical/hydrogeological report submitted
with the development application and considers the extent of excavation proposed to be satisfactory
in terms of environmental impact, subject to Conditions Nos requiring dilapidation reports in
relation to adjoining development, compliance with the recommendations contained in the
geotechnical/hydrogeological report, the implementation of a vibration monitoring programme, the
certification of vibration monitoring and the structural certification of the excavation works and
associates structures.

Subject to the above-mentioned requirements, the proposed excavation is considered to be
satisfactory with regard to the provisions of Clause 18.

Clause 19 HFSPA

The proposal is acceptable in terms of Clause 19(2) in terms of visual impact upon Sydney Harbour
and the foreshore, as has been assessed previously within the report in relation to the requirements
of SEPP 56 and SREP 23.

Clause 24 Land adjoining public open space

The proposal, as conditioned, is acceptable in terms of Clause 24(2), providing for a dwelling of
increase setback and reduced height (in parts) than the existing dwelling, which provides for an
appropriate façade treatment to the foreshore public open space.
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Clause 25 Water, wastewater and stormwater:

The proposal is acceptable in terms of Clause 25(1) and (2), subject to Conditions 45-48 and 58  as
recommended by Council’s Development Engineer and Advising 2 relating to water and sewerage
services.

Clause 27 Development in the Vicinity of a Heritage Item:

The site is located within the vicinity of Kincoppal School, which contains identified items of
heritage. The proposed dwelling is located at a level significantly below the items of heritage, is
adequate separated from the items and is lower than the existing dwelling (in part). As such the
proposal will not result in any detrimental impact upon the heritage items.

8. DRAFT AMENDMENTS TO STATUTORY CONTROLS

Draft Amendment No. 45 to Woollahra LEP 1995 involves the introduction of objectives relating to
the provision of adequate disabled access.  The proposal is considered to be satisfactory in this
regard.

9. DEVELOPMENT CONTROL PLANS

9.1 Compliance table - Woollahra Residential Development Control Plan 1999

Existing Proposed Control Complies

Side and Rear Fences Unknown 1.8m 1.8m Yes

Floor Space Ratio 0.61:1
655.3m2 or

0.885:1
0.55:1 No

Building Footprint Unknown
41.2% of the
(304.94m2)

39.5% of site
(292.4m2 ) No

Building Boundary Setbacks (m)
Front (south)
Rear (north)
Side (west)
Side (east)

0.4-1.7
1.6

0.6-10.4
6.0-19.3

0.8-3.2
2-10

1.5-7.3
0-3.8

Context
4.96

1.5-5.5
1.5-3.8

Yes
No
Yes

No (water
feature)

Minimum Floor to Ceiling Height –
Habitable Rooms Unknown 2.65m 2.7m No

Front Fence Height Unknown
0.4-1.4 (average

1m) 1.2m No (partial)

Proportion of Un-Built Upon Area at
Ground Floor to be Soft and Porous
Landscaping (Dwelling Houses)

Unknown
53.7%

233.74m
33.3%

(145.08m2) Yes

Unknown
174m²

8m
Area – 35m²

Dimension – 3m Yes

Private Open Space Per Dwelling – At
Ground Level Unknown

174m²
8m

Principal Area –
16m²

Dimension – 4m
Yes

Solar Access to North-Facing Living
Areas of Development Unknown 6 hours

3 Hours in Mid-
winter Yes

Setback of Bedroom Windows from
Streets, Driveways and Parking Areas Unknown 5m 3m Yes
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Existing Proposed Control Complies

Car Parking 3 4 2 Spaces Yes

Width of Garages, Parking Structures and
Driveways

Unknown 20-66%
40% of Site

Frontage Yes

Location of Car Parking Structures Separate garage Under building

Behind Front
Building Line,

Except as
Provided for in

5.10.3 (p11)

Yes

Access Driveway Grades Unknown <15% 15% Overall Yes

Access Driveway Width Unknown 8.2m 6m No

Site analysis performance criteria

Part 3 of RDCP 1999 requires adequate site analysis documentation to be provided with
development applications.  The proposal is considered to be satisfactory in this regard. The
performance criteria require development to fit into the pattern of surrounding development and the
surrounding streetscape. The proposal, as conditioned, as an appropriate development within the
surrounding built and natural environment.

Precinct future character objectives

The site is located in the Rose Bay Precinct, which has desired future character objectives relevant
to the application of ensuring development maintains the landscaped character and the amenity of
the public domain and ensures building height, form, setbacks, roof form and finishes contribute to
the streetscape. It is further required that development preserve public views to the harbour.

The proposal, as conditioned, is appropriate in the context of the desired future character elements
for Rose Bay, having no impact on public views to the harbour, being of an appropriate height and
form and providing appropriate setbacks, roof form and finishes, resulting in a building that
provides an appropriate presentation to the streetscape, Hermitage Foreshore Reserve and harbour.
The increased setback of the development from the Harbour and the introduction of landscape
elements to the streetscape are both improvements over the existing dwelling. Further, the proposed
colours of natural sandy/beige and mid to slate grey roof are a significant improvement from the
stark white walls and blue roof of the existing dwelling.

Precinct performance design objectives & criteria

It is required that development preserves and enhances the important character elements as are
relevant to the application. In this regard streetscapes are to be leafy with appropriate street and
private planting. Developments are to have low front fences, provide regular separation between
buildings and have appropriate articulation of facades and building massing.
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The proposal provides an appropriate level of separation from the dwelling to the rear given the
changes in level of the land and presents an appropriate articulation of façade and massing when
viewed from the street and harbour. The proposal seeks to provide “fencing” to the street by way of
raised planter boxes. The planter boxes are to have heights varying between 400mm-1400mm, with
the majority of the planter box being 1m high or lower. Such an approach to “fencing” is considered
appropriate to the streetscape appearance.

Streetscape performance criteria

Development is to address the street with a front door and/or living room or kitchen windows facing
the street, is to have a maximum unarticulated length of 6m to a public street and garages, parking
structures and driveways are not to dominate the street (not occupying more than 40% of the street
frontage).

The proposal does not provide a door facing the street, however one of the family room windows
faces the direction of the street (albeit facing the unmade portion of the street). Such an approach is
acceptable given the limited frontage to the made portion of the street. Further, the dwelling access
is readily identifiable from the street. The proposed southern elevation of the dwelling, whilst 26m
in length is well articulated with curved walls and angled windows.

The proposed garage occupies 66% of the frontage which is in excess of Council's maximum of
30%. In this case it is considered that the garage door length is the critical element in the streetscape
presentation as the garage will be setback behind planter boxes and is within the lower ground floor
level of the dwelling-house. The garage location and design is considered appropriate subject to
Condition No. 2 requiring the garage door to be a panel-lift type, the driveway width to the reduced
from 8.2 m to 6 m and the length of the planters increased.
.
Building size and location performance criteria

The provisions of section 5.2 require front setbacks to be consistent with adjoining development,
rear setbacks to be a minimum of 25% of the length of the site (ancillary development may occur in
this setback area if appropriate) and side setbacks to be a minimum of 1.5m (plus 0.5m for each
additional metre of building height above 3m).

This site is unusual as it has no other properties adjoining which front the same section of the road
and as such a front setback consistent with adjoining properties cannot be determined. As such a
merits assessment of the setback is appropriate, and it is considered that the proposed 2.3m setback
is appropriate in the context of the narrow depth of the block (only 19.835m).

The rear of the property is the northern boundary and the proposed dwelling is setback between 2m
and 10m from that boundary, being a 10.1% to 50.4% setback. As the dwelling adjoins the
landscaped open space of Kincoppal School at this boundary the reduction in the rear setback is
considered to be acceptable, particularly given the significant portion of the dwelling which exceeds
the 25% control, resulting in no detrimental impacts and allowing an improved setback from the
west.

The dwelling-house side elevations are proposed to be setback between 1.5-7.3m from the western
boundary and 3.8m from the eastern. The setbacks for the dwelling-house are required to be 1.5-
5.5m (from the west) and 1.5-3.8m (from the east) and as such the proposed house complies with
the side setback requirements.
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It is proposed to construct a water feature on the alignment of the western side boundary which is a
non-compliance with the setback requirement of 1.5m.  As the water feature is at ground level and
adjoins the driveway to No. 17 Bayview Hill Road, no objection is raised in relation to this area of
non-compliance.  Condition No. 7 will ensure adequate  noise attenuation.

The site, having an area of 740.2m2 can have dwelling with a maximum footprint of 39.5% of the
site, equating to 292.4m2. The proposal has a footprint of 304.94m2, breaching the control (by
12.54m2) and representing 41.2% of the site. The FSR permissible for the dwelling is 0.55:1, or a
floor space of 407.11m2, with which the proposal does not comply proposing a floor space of
655.3m2 or 0.885:1, a breach of 248.19m2 or 61%. It is noted that the FSR of the existing dwelling
is 0.61:1.

In assessing whether the proposed breach of the FSR control is reasonable, it is necessary to
consider the proposal in relation to the objectives of the building size and location controls. The
objectives of relevance to this control seek to preserve the established tree and vegetation networks
and promote new networks by ensuring sufficient areas for deep soil planting, ensure the size and
location allows for view sharing and preservation of solar access and privacy, ensure development
maintains a continuity of built forms and front setbacks in the street and ensure building form is not
excessive in scale and relates to the topography with minimal cut and fill.

The proposal does not seek to remove any significant vegetation and provides suitable areas for
deep soil planting, commensurate to the constraints of the site, which must provide an extensive
water storage tank to deal with upstream stormwater runoff. However, it is considered that the
extent of tree planting proposed for the site should be increased and as such Condition No. 5 is
recommended, requiring the planting of two trees; one to the west of the gymnasium/rumpus room
and one within the lawn to the east of the proposed pool.

The proposal satisfies the view sharing criteria, having minimal impact on the views of the property
to the east and suitably provides for the retention of privacy to that property by virtue of the changes
in level of the land. The proposal does not result in any significant detrimental impacts in terms of
overshadowing. The proposal provides an appropriate built form and front setback to the street. The
adequate articulation of the façades and provision of planter boxes, will ensure the proposal does
not dominate the street or adjoining public open space.

The development is located well below the level of the dwelling to the east and is generally lower
than the existing dwelling and will not present as an overly bulky building to surrounding
properties.

For these reasons the breach to the FSR control, whilst significant is supported, it being noted that a
significant proportion of the breach relates to the large garage and vehicle maneuvering area, which
is considered reasonable given the lack of parking and maneuverability on street at this location.

The proposed dwelling provides a minimum floor to ceiling height of 2.65m for the first floor level
habitable rooms. The slight variation is to bedrooms and is not considered significant enough to
reduce the internal amenity of the proposal.

The criteria for assessing shadow impact requires a minimum of 50% (or 35m2 with minimum
dimension of 2.5m, whichever is smaller) of the main ground floor open space area of the
neighbouring properties to be maintained for a minimum of 2 hours between 9.00am and 3.00pm in
mid winter.
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The original shadow diagrams submitted did not provide enough information to assess compliance
with this control and overstated the shadowing of the property to the east, not taking into account
the slope of the land. As such amended shadow diagrams were requested showing the full extent of
shadow affectation on the properties to the south and east in mid winter. These shadow diagrams
show:

Dwelling to east:
(No. 17 Bayview Hill Road No additional shadowing at 9.00am

Minimal additional shadowing at noon (less than 400mm)
Additional shadow to the strip of land below the cliff line

Dwelling to south:
(No. 8 Bayview Hill Road) Additional shadowing to lower landscaped area (no additional

shadowing to large timber deck – being main usable area of
open space) at 9.00am
Some additional shadowing to lower side landscape area (no
additional shadowing to large timber deck) at noon
Some additional shadowing to lower side landscape area (no
additional shadowing to large timber deck) at 3.00pm

As such no significant additional shadowing will occur in relation to the dwelling to the east, with
no shadowing of the dwelling or main ground floor open space area. In relation to the dwelling to
the south, the main usable area of private open space is an elevated timber deck overlooking the
Harbour to the west of the dwelling. The proposal does not result in any additional shadowing of
this deck and as such the shadow impact to this property is satisfactory.

Finally, the design of the dwelling minimises cut and fill, with the exception of the OSD tank,
which is required to deal with the substantial amount of upstream stormwater runoff and as such is
considered to be reasonable.

As such, no objection is raised in relation to these areas of non-compliance.

Open space and landscaping performance criteria

A minimum of 35m2 of private open space is required to be provided, with a minimum dimension
of 3.0m and gradient of 1:10 (one area with minimum dimension of 4.0m and area of 16m2). The
proposal provides an area of private open space of 174m2, with minimum dimension of 8m and of
appropriate grade, located off the living and family rooms. The private open space will receive an
appropriate amount of solar access.

A minimum of 1/3 of the unbuilt upon area of the site is to be located at ground level and comprise
soft landscaping. The unbuilt upon area of the site is 435m2 and as such a minimum of 145.08m2 is
to be provided as soft landscaping. The proposal provides well in excess of this required soft
landscaped area with 233.74m2 provided, which exceeds the 149.3m2 that would have been required
with full compliance with the built upon area control.
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Fences and walls performance criteria

Front fences are to be no higher than 1.2m if solid.  The proposal does not provide fencing, rather
planter boxes of a height varying from 400mm to 1400mm, and averaging around 1m. It is
considered that the minor height breach is acceptable in terms of streetscape impact.

The side and rear fence are proposed to be 1.8m high which complies with Council's requirements.

Views performance criteria

The proposal will not result in any detrimental impact upon public views. In relation to private
views, the performance criteria require that building forms enable view sharing and that
development does not fully obstruct existing views from the habitable rooms of neighbouring
dwellings.

In this regard, the adjoining dwelling from which views are potentially affected by the proposal is
No. 17 Bayview Hill Road, located to the east of the site. This property is located at a higher level,
with the top of the retaining wall near the eastern boundary of the subject site having an
approximate height of RL 20 (as shown on survey) and the highest parts of the proposed dwelling
having heights of RL 21.2 (top of parapet) and RL 21.5 (to the top of the lift shaft). As such the
dwelling is proposed to be a maximum of 1.2m (top of parapet) and 1.5m (to the top of the lift
shaft) above the lowest ground level of the main portion of the adjoining allotment. This compares
with the existing dwelling that has a ridge height of RL22.71 and an eave height of 20.75m, and as
such is 0.75m (to the eaves) and 2.71m (to the ridge) above the lowest ground level of the main
portion of the adjoining allotment.

As such the impacts on views from No. 17 Bayview Hill Road are:

• an increase in views in the area of the existing roof ridge, providing water views under the
Harbour Bridge when viewed from the terrace area (ground level of the dwelling);

• a small decrease in water view to the southern side of the dwelling due to the additional 0.45m
height above the existing eaves level and blade walls to the southern elevation; and

• an increase in view to the northern side of the dwelling to water due to the additional setback of
the proposed dwelling from the west.

Overall, there will be a general balancing of the lost and gained views of water and as such the
proposal is designed appropriately in relation to view sharing. Concern has been raised by this
neighbour that the lift structure may be constructed taller than shown on the plans and affect the
view to a larger degree. To ensure this cannot occur, Condition No. 3 is recommended setting a
maximum RL21.5 for the top of the parapet and top of the lift structure (or any other plant or
structures on the roof).

Energy efficiency performance criteria

The energy efficiency performance of the proposed dwelling is assessed under the provisions of
SEPP 56 previously within this report.
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Stormwater management performance criteria

Subject to Condition Nos. 45-49 and 58 the proposal is considered to be satisfactory with regard to
the provisions of Part 5.7.

Acoustic and visual privacy performance criteria

The only neighbouring property that could potentially be affected in relation to privacy would be
No. 17 Bayview Hill Road. The eastern façade of the proposed dwelling faces this property. The
ground floor level is located below the level of the retaining wall to the western side of No. 17
Bayview Hill Road and as such cannot result in any privacy concerns. The first floor level of the
proposed dwelling is located approximately 1.8m below the top of the retaining wall and as such
cannot result in any privacy concerns to the property at the rear. Indeed, by locating the dwelling
closer to No. 17 Bayview Hill Road, the existing privacy impacts are reduced, due to the slope of
the land.

Given the orientation of the proposed dwelling, the change in level between the properties and the
separation distance between the two dwellings, it is not considered that any detrimental impact
would occur in relation to the acoustic amenity of No. 17 Bayview Hill Road or any other property.

Access and mobility performance criteria

The proposal provides an appropriate level of access from the street for a dwelling house on a
sloping site and provides lift access throughout the dwelling.

Car parking and driveways performance criteria

The proposal provides four onsite parking spaces and the gradient of the driveway is considered
appropriate. The garage is located beneath the dwelling and is appropriately designed, being
softened by the elevated planter boxes when viewed from the street. However, the proposed
driveway, with a width of 8.2m is excessive and is recommended to be reduced to 6m with the
reduced area to be converted to planter boxes in keeping with the remainder of the frontage of the
site (see Condition No. 2).

Site facilities performance criteria

Appropriate provision is made for site facilities for the proposed dwelling, including an area for
clothes drying and garbage storage.

Harbour foreshore development performance criteria

Performance Criterion No 5 requires swimming pools to be not elevated more than 300 mm above
ground level and complement the character of the harbour and foreshore.  No portion of the pools
casing is to be visible from the water. The proposed new swimming pool is in a similar location and
is of a similar size and height as the existing pool located in the western section of the site.  On the
basis that the existing pool is elevated approximately 1m above ground level, exposing the concrete
casing to the detriment of the amenity of the Heritage Foreshore Reserve, similar concerns are
raised in relation to the new pool.  In order to address this concern, it is recommended that the pool
casing be faced in sandstone (see Condition No. 60).



Woollahra Municipal Council Agenda and Business Paper
Application Assessment Panel 10 February 2004

H:\Application Assessment Panel\AGENDAS\2004\feb10-04aapage.doc
19

The proposal, as conditioned, is considered to be satisfactory with regard to the provisions of Part
5.12.

Construction and site management performance criteria

Satisfactory, subject to Conditions Nos. 17-23 and 50-51.

9.2 Other DCPs, codes and policies

DCP for SREP No. 23

The proposal is considered to be  satisfactory in relation to the provisions of this policy.

Fencing Code

Council's Fencing Code stipulates a maximum height of 1.2 m for front fencing and 1.8 m for side
and rear fencing. Despite the minor non-compliance in terms of the front fence height, the proposed
fencing is considered to be satisfactory with the provisions of Council's Fencing Code.  This issue
has been discussed previously under the section “Fences and walls performance criteria”.

Siting of Swimming Pools Code

The proposal, as conditioned, is considered to be satisfactory with regard to the provisions of
Council's Siting of Swimming Pools Code.

10. APPLICABLE REGULATIONS

Clause 92 of the EPA Regulation 2000 requires us to consider Australian Standard AS 2601-1991:
The demolition of structures.  This requirement is addressed by Conditions No. 26.

11. THE LIKELY IMPACTS OF THE PROPOSAL

All likely impacts have been dealt with elsewhere in this report.

12. THE SUITABILITY OF THE SITE

The site is considered to be suitable for the proposal.

13. SUBMISSIONS

The proposal was advertised and notified in accordance with Council’s Advertising and
Notifications DCP.  In response, one objection was received from the following:

John Atanaskovic – 75-85 Elizabeth Street, Sydney – owner of
No. 17 Bayview Hill Road, Rose Bay
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The objection raised the following issues:

1. Proposal possibly has some virtues for our property
2. Loss of view from dwelling, terrace area and lower garden area (major concern)
3. Concerned height of lift structure is understated
4. Privacy impact to  all levels of the property (particularly terrace level)
5. Concerned at proximity of proposed dwelling to boundary given proposal to redevelop by

moving dwelling closer to this boundary
6. Concerned shadow diagrams incorrectly show the position of the common boundary
7. Extensive overshadowing of garden
8. Loss of amenity and value of property due to potential for glare and appearance of flat roof
9. Garages should be removed from building, thereby reducing height and complying with FSR

control

Issue 2 and 3 are addressed in the section of the report entitled Views performance criteria and
issue 4 is addressed in the section of the report entitled Acoustic and visual privacy performance.
Criteria. In relation to the proximity of the dwelling to the boundary (Issue 5), as is noted in the
section of the report entitled Building size and location performance criteria, the proposed
dwelling complies with the side setback requirements and given the change in levels between the
properties it is considered that the proposal will not result in any significant detrimental impacts due
to the distance of separation between the dwelling and the property boundary.

Issues 6 and 7 concern shadow impact.  The correct location of the boundary line is indicated on the
amended shadow diagrams. The original shadow diagrams submitted were inaccurate in relation to
the shadow impact to No. 17 Bayview Road, as they did not take into consideration the slope of the
land. Amended diagrams addressing this indicate no additional shadowing will occur to the
adjoining property above the level of the retaining wall to the driveway. As such the shadows cast
by the proposal will not affect the dwelling or primary area of private open space.

In response to Issue 8, the applicant was requested to submit information as to the material, colour
and treatment of the roof. This information indicated that the roof is to be finished with either stone
pebbles or loose-lay block pavers over a waterproof membrane in a colour of mid to slate grey.
Such treatment is appropriate and will ensure a reduction of any glare and an appropriate outlook
from No. 17 Bayview Road (see Condition No. 4).

In relation to Issue 9, the appropriateness of the FSR non-compliance is addressed in the section of
the report titled Building size and location performance criteria. In terms of the removal of the
garage from the building, the height of the building complies with the maximum height control and
does not result in any significant impacts on views, privacy or adverse visual impact to the
adjoining property or wider locality and, as such, the removal of the garage is not warranted.

14. CONCLUSION - THE PUBLIC INTEREST

Whilst the proposal seeks to vary a number of controls, including FSR, building footprint and rear
setback, the proposed building is considered to be an acceptable one in the context of the site. The
site is an unusual one in that it is located at the end of Bayview Hill Road and is not viewed in the
context of other dwellings from the street.
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Further, the dwelling is located adjacent to the open space of Kincoppal School grounds and the
design of the building locates a large portion of it further from the Hermitage Foreshore Reserve
and closer to the boundaries with Kincoppal and No. 17 Bayview Hill Road. This design approach
does not result in any significant detrimental impacts upon those properties, whilst benefiting the
appearance from the Hermitage Foreshore Reserve and harbour.

The proposed dwelling, as conditioned, will be less dominant when viewed from the harbour.
Finally, the proposal does not result in any significant detrimental impacts to adjoining properties in
relation to loss of views, privacy or solar access.

Therefore, the proposal is considered to be acceptable when assessed against the relevant
considerations under s79C and would not be detrimental to the public interest.

15. RECOMMENDATION: Pursuant to Section 80(1) of the Environmental Planning and
Assessment Act, 1979

THAT the Council, as the consent authority, grant development consent to Development
Application No. 360/2003 for the demolition of the existing dwelling-house, pool and garage and
the erection of a dwelling-house and pool on land at No. 19 Bayview Hill Road Rose Bay, subject
to the following conditions:

1. New Development

This development must be carried out in accordance with plans numbered WJ.04, DA01-
DA05, dated 3 April 2003, drawn by David Walker and Peter Janks Architects in
Association, and the landscape plan numbered LDP01, dated 24/04/03 and prepared by Spirit
Level Designs Pty Ltd, all of which carry a Council stamp “Approved DA Plans” and the
signature of a Council officer, except where amended by the following conditions.

2. Driveway/Garage door

In order to maintain the amenity of the streetscape and the Hermitage Foreshore Reserve, the
driveway is to be reduced to 6m in width and the planter boxes along the southern  frontage of
the site are to be extended to the edges of the driveway to minimise the visual impact of the
driveway and garage. Further, the garage door is to be a panel-lift type. Details are to be
provided with the construction certificate application.

3. Height of Development

The lift overrun, and any other structure on the roof, is not to exceed RL 21.5 in order to
minimise view loss to No. 17 Bayview Hill Road. Details are to be provided for approval with
the construction certificate application.

4. Colours and Materials

The walls of the dwelling are to be finished in a natural sandy/beige colour and the roof is to
be finished in a layer of pebbles or loose-lay paving blocks in a mid to slate grey colour, to
ensure an appropriately visually recessive structure when viewed from the harbour/foreshore
and No. 17 Bayview Hill Road. Details are to be provided for approval with the construction
certificate application.
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5. Landscaping

The landscape plan is to be amended to include the planting of two additional trees; one to the
west of the gymnasium/rumpus room and one within the lawn area to the east of the proposed
pool to soften the appearance of the dwelling and to enhance the garden setting, when viewed
from the harbour and the Hermitage Foreshore Reserve. These trees can be Cabbage Tree
Palms in keeping with the landscape theme of the site or other trees of endemic species.
Details are to be provided with the construction certificate application.

6.  Requirement for a Construction Certificate

In accordance with the provisions of Section 81A of the Environmental Planning and
Assessment Act 1979, the erection of the building must not be commenced until:

(a) detailed plans and specifications of the building have been endorsed with a Construction
Certificate by:

(i) Council; or
(ii) an accredited certifier; and

(b) a principal certifying authority (PCA) has been appointed and the Council has been
notified in writing of the appointment, and

(c) at least two days notice, in writing, has been given to Council of the intention to
commence work.

7. Swimming Pools, Spa Pools and Water features

The pool, spa and water features must comply with the following requirements:

• all waste water must be drained into the main sewer with the permission of Sydney
Water;

• filtration or other mechanically operated equipment must be operated by a time switch
and must be installed set and sealed so that the operation of such equipment is limited to
between the hours of 7.00 am and 7.00 p.m. daily;

• filtration or other mechanically operated equipment must be installed in a masonry
housing and treated to prevent the noise level, when the equipment is in operation, from
rising above the background noise level, when measured at the boundaries of the subject
site;

• vertical depth markers must be permanently fitted and clearly visible at the deep and
shallow ends of the pool to ensure reasonable levels of safety;

• where the pool concourse is higher than 1 metre above the adjacent ground level, a
protective guard or handrail complying with the provisions of Clause D2.16 of the
Building Code of Australia must be fitted;

• an egress ladder or steps into the pool must be provided to ensure reasonable levels of
safety;

• the pool must be fenced, prior to filling the structure with water to a depth of 300 mm or
more in such a manner so as to obstruct the entry to the pool in accordance with the
provisions of the Swimming Pools Act 1992 and Regulations and Australian Standard
1926 "Fences and Gates for Private Swimming Pools;"
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• all overflow and splash must be contained within the boundaries of the site, to ensure
reasonable levels of amenity for neighbouring properties and the locality;

• warning notices must be provided in accordance with the provisions of the Swimming
Pools Act 1992 Section 17 and Regulation 8, to ensure reasonable levels of safety.

8. Drawings to show levels and heights

The reduced levels of the ground floor, first floor and the overall height of the roof in relation
to Australian Height Datum must be shown on the drawings submitted with the Construction
Certificate Application to ensure that building construction complies with the development
consent.

9. Structural details

Structural engineering details and design calculations, prepared and certified by a qualified
practising Structural Engineer, must be submitted with Construction Certificate application,
for all reinforced concrete work, structural steel work, retaining walls, brick fences, shoring
and underpinning, isolated piers, chimneys, parapets and other structural members.

This condition is imposed to ensure the structural integrity of the proposed building work.

10. Demolition, excavation and construction hours

Demolition, excavation and construction work must not take place outside the hours of
7.00am to 5.30pm Monday to Friday and 7.00am to 1.00pm Saturday.  No work and no
deliveries are to take place on Sundays and public holidays.   Noise from construction
activities associated with the development must comply with the guidelines contained in the
NSW EPA Environmental Noise Control Manual Chapter 171.

11. Machine excavation

Excavation or removal of any materials involving the use of machinery of any kind, including
compressors and jack hammers, must be limited to between 9.00am and 4.00 pm Mondays to
Fridays, with regular breaks of 15 minutes each hour.  This condition is imposed to ensure
reasonable standards of amenity for occupants of neighbouring properties.

12. Building Inspections

The Applicant, Owner and Builder, jointly and severally, must ensure that they call their
Principal Certifying Authority ("the PCA") to carry out such critical phase building
inspections required by the PCA, the PCA Service Agreement and that the PCA is satisfied
with the level of compliance achieved before the Builder proceeds to the next phase of
construction.  Ample notice of required inspections must be given to the PCA in accordance
with the PCA Service Agreement. The Applicant, Owner and Builder must comply with the
PCA Service Agreement (Service Contract) and any lawful direction given by the Principal
Certifying Authority.
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Note: It is the responsibility of the PCA to ensure that critical phase building inspections are
undertaken in accordance with a PCA Service Agreement and issue to the Applicant, Owner
and Builder appropriate Notice under Section 109L of the Environmental Planning &
Assessment Act 1979 ("the Act") where any breach of this consent occurs.  Failure of the
PCA to issue such notice may result in Council taking action under Section 109V of the Act.
Failure of the Applicant, Owner and Builder to comply with a PCA Service Agreement and
comply with lawful directions of the PCA under this condition may result in Council issuing
fines, notices, orders and commencing legal proceedings.  Council will only enter into PCA
Agreements with the Owner of the land being developed.  Council, if appointed as the PCA,
will report to the owner of the land being developed.

13. Requirement for a Compliance Certificate

A Compliance Certificate must be issued prior to the final inspection certifying that the
development has been built and completed in accordance with the development consent and
that all the conditions of development consent have been satisfied.

14. Removal of noxious weeds

To prevent the spread of undesirable and invasive species and to ensure the preservation of
urban bushland within the Municipality, all weeds identified within the Noxious Weeds Act
1993 (Order No 7) and the following identified Woollahra Municipality bushland invasive
plant species must be removed from the development site.

Botanical Name Common Name

a. Ligustrum sinense Small-leaved Privet
b. Ligustrum lucidum Large-leaved Privet
c. Ochna serratifolia Ochna
d. Asparagus spp. Asparagus Fern
e. Cotoneaster spp. Cotoneaster
f. Tradescantia albiflora Wandering Jew
g. Senna pendula Cassia
h. Pyracntha spp. Firethorn
i. Olea africana African Olive
j. Lantana camara Lantana

15. Wet areas

All floors of wet areas are to be constructed and finished so as to be impervious to water and
graded to a sufficient number of floor drains.

16. Long Service Levy Payment

A Long Service Levy under Section 34 of the Building & Construction Industry Long Service
Payment Act , 1986, must be paid and proof of payment provided prior to the issue of a
Construction Certificate.

The Levy can be paid directly to the Long Services Payments Corporation or to Council.
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17. Erosion and sediment control

An erosion and sediment control plan, designed in accordance with the SSROC Soil and
Water Management Brochures titled “Do it Right on Site” and the current version of the NSW
Landcom publication “Managing Urban Stormwater: Soils and Construction” (The Blue
Book), must be prepared to show erosion and sediment control measures which are to be
installed. The Plan must be submitted to Council or the accredited certifier for approval before
commencement of excavation or construction work.

18. Compliance with erosion and sediment control plan

The erosion and sediment control plan must be implemented during site works and
construction activities. All controls in the Plan must be maintained at all times. A copy of the
Plan must be kept on-site at all times and made available to the accredited certifier and
Council officers on request.

19. Sediment removal from vehicle wheels

A vehicle wheel wash, cattle grid, wheel shaker or other appropriate device, must be installed
to prevent mud and dirt leaving the site and being deposited on the street.

20. Display of Council’s warning sign for soil and water management

Throughout the demolition, excavation, remediation, and construction #delete whichever is
inappropriate period, Council’s warning sign for soil and water management must be
displayed on the most prominent point of the building site, visible both from the street and
site.

A copy of the sign is available from Council.

21. Stockpiles

Stockpiles of topsoil, sand, aggregate, soil or other material must not be located on any
drainage line or easement, natural watercourse, footpath or roadway, or within the dripline of
any Street Tree. Stockpiles within the construction site must be protected with adequate
sediment controls, in accordance with Council’s Code for Sediment Control.

22. Location of building operations

Building operations such as brick cutting, washing tools or brushes and mixing mortar must
not take place on public roadways or footways or in any other location which could lead to the
discharge of materials into the stormwater drainage system.

Footpaths, gutters and roadways must be swept regularly to keep them free from sediment.
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23. Disposal of site water during construction

The disposal of site water (includes groundwater, seepage, dewatering and stormwater trapped
in excavations) must be in accordance with the requirements contained within Council’s
“Stormwater Development Control Plan and Local Approvals Policy”. Disposal of site
water to Council’s stormwater system is not permitted. The applicant is advised to liase
with Sydney Water regarding a Trade Waste Agreement.

24. Water conservation

Water saving showerheads must be fitted to all showers within the development to reduce
water consumption and promote energy efficiency.

25. Energy efficiency

The development must be designed and constructed so that each dwelling achieves a
performance rating of 3.5 stars (NatHERS or equivalent).  A NatHERS certificate, or
equivalent, is to be submitted by an accredited NatHERS assessor.  (A list of accredited
assessors is available from Council’s Customer Services Counter or from the Sustainable
Energy Development Authority).

26. Standard for demolition

All demolition work must be undertaken in accordance with the provisions of Australian
Standard AS2601-2001: The Demolition of Structures.

27. Site fencing

The site must be appropriately secured and fenced to the satisfaction of Council during
demolition, excavation and construction work to ensure there are no unacceptable impacts on
the amenity of adjoining properties. Permits for hoardings and or scaffolding on Council land
must be obtained and clearly displayed on site.

28. Damage security deposit

A security deposit of $39,000 for the cost of making good any damage to Council property
caused as a consequence of the construction work, plus an administration fee of $150.00, must
be paid to Council prior to the issue of the Construction Certificate.  The security deposit,
which may be in the form of a bank guarantee, has been calculated in accordance with the
following schedule.

Estimated cost of work Deposit

Works up to $50,000 $2,000
Works in excess of $50,000 & up to $100,000 $4,000
Works in excess of $100,000 $4,000+$200/$10,000 estimated

cost>$100,000

Council may use all or part of the Damage Security Deposit to complete damage restoration
works if they do not meet Council’s requirements.
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29. Footpath levels

The existing footpath level and grade at the street alignment of the property must be
maintained.

30. Protection of services

Prior to any excavation works, the location and depth of all services (telephone, cable TV,
electricity, gas, water, sewer, drainage, etc.) must be ascertained. The developer must meet all
costs of any adjustment, relocation or reinstatement of any services.

31. Support for Council roads, footpaths, drainage reserves, etc

Council property adjoining the construction site must be fully supported at all times during all
excavation, demolition and building construction works. Details of shoring, propping and
anchoring of works adjoining Council property, prepared by a qualified Structural Engineer or
Geotechnical Engineer, must be submitted for the approval of Council’s Development
Engineer, or certified as structurally adequate by the accredited certifier, before the
commencement of the works.

Backfilling of excavations adjoining Council property, or any void remaining at completion of
construction between the building and Council property, must be fully compacted prior to
release of the Damage Security Deposit.

32. Storage of materials and plant on Council’s footpath

Building, excavation or demolition materials and plant must not be stored on Council’s
footpath and/or roadway unless prior written approval has been obtained from Council’s
Development Engineer.

33. Public footpaths

A safe pedestrian circulation route a minimum of 1.5m wide and with a pavement free of trip
hazards must be maintained at all times on or adjacent to the public footpaths fronting the
construction site.  Where the footpath is damaged, repair works must be carried when directed
by Council officers and in accordance with the relevant clauses of the current edition of AUS-
SPEC.

Where circulation is diverted on to the roadway clear directional signage and protective
barricades must be installed in accordance with Aust AS1742-3 1996 “Traffic Control
Devices for Work on Roads”.

If pedestrian circulation is not satisfactorily maintained, and action is not taken promptly to
rectify the defects, Council may carry out remedial works and deduct the cost from the
Damage Security Deposit.
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34. Repair of Damaged Infrastructure

If Council’s infrastructure is damaged during the course of works, Council’s Development
Engineer must be notified and necessary repairs must be undertaken within the time stipulated
by Council, to Council’s specifications, and at no cost to Council. Works generally must be in
accordance with the relevant clauses of the current edition of AUS-SPEC.

If work is not undertaken to the satisfaction of the Development Engineer with regard to time
or quality, Council may carry out remedial works and deduct the cost from the Damage
Security Deposit.

35. Compliance with Building Code of Australia

(a) All building work must be carried out in accordance with the provisions of the Building
Code of Australia.

(b) This condition does not apply to the extent to which an exemption is in force under
Clause 187 or 188, of the Environmental Planning and Assessment Regulation 2000,
subject to the terms of any condition or requirement referred to in Clause 187 (6) or 188
(4) of the Regulation.

36. Residential building work

(a) Building work that involves residential building work (within the meaning of the Home
Building Act 1989) must not be carried out unless the principal certifying authority
(PCA) for the development to which the work relates:

• in the case of work to be done by a licensee under that Act:

(i) has been informed in writing of the licensee's name and contractor license
number; and

(ii) is satisfied that the licensee has complied with the requirements of Part 6 of that
Act; or

• in the case of work to be done by any other person:

(iii) has been informed in writing of the person's name and owner-builder permit
number; or

(iv) has been given a declaration, signed by the owner of the land, that states that the
reasonable market cost of the labour and materials involved in the work is less
than the amount prescribed for the purposes of the definition of owner-builder
work in Section 29 of that Act,

and is given appropriate information and declarations under paragraphs (a) and (b)
whenever arrangements for the doing of the work are changed in such a manner as to
render out of date any information or declaration previously given under either of those
paragraphs.
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Note:The amount referred to in paragraph (a) (iv) above is prescribed by regulations under the
Home Building Act 1989.  As at the date on which this Regulation was Gazetted, that
amount was $5,000.  As those regulations are amended from time to time, so that
amount may vary.

(b) A certificate purporting to be issued by an approved insurer under Part 6 of the Home
Building Act 1989 that states that a person is the holder of an insurance policy issued for
the purposes of that Part is, for the purposes of this clause, sufficient evidence that the
person has complied with the requirements of that Part.

37. Excavations and backfilling

(a) All excavations and backfilling associated with the erection or demolition of a building
must be executed safely and in accordance with appropriate professional standards.

(b) All excavations associated with the erection or demolition of a building must be
properly guarded and protected to prevent them from being dangerous to life or
property.

38. Retaining walls and drainage

If the soil conditions require it:

(a) retaining walls associated with the erection or demolition of a building or other
approved methods of preventing movement of the soil must be provided; and

(b) adequate provision must be made for drainage.

39. Support for neighbouring buildings

(a) If an excavation associated with the erection or demolition of a building extends below
the level of the base of the footings of a building on an adjoining allotment of land, the
person causing the excavation to be made:

(i) must preserve and protect the building from damage; and
(ii) if necessary, must underpin and support the building in an approved manner; and
(iii) must, at least 7 days before excavating below the level of the base of the footings

of a building on an adjoining allotment of land, give notice of intention to do so to
the owner of the adjoining allotment of land and furnish particulars of the
excavation to the owner of the building being erected or demolished.

(b) The owner of the adjoining allotment of land is not liable for any part of the cost of
work carried out for the purposes of this condition, whether carried out on the allotment
of land being excavated or on the adjoining allotment of land.

(c) In this condition, allotment of land includes a public road and any other public place.



Woollahra Municipal Council Agenda and Business Paper
Application Assessment Panel 10 February 2004

H:\Application Assessment Panel\AGENDAS\2004\feb10-04aapage.doc
30

40. Protection of public places

(a) If the work involved in the erection or demolition of a building:

(i) is likely to cause pedestrian or vehicular traffic on a public place to be obstructed
or rendered inconvenient, or

(ii) building involves the enclosure of a public place;

a hoarding or fence must be erected between the work site and the public place.

(b) If necessary, an awning must be erected, sufficient to prevent any substance from, or in
connection with, the work falling into the public place.

(c) The work site must be kept lit between sunset and sunrise if it is likely to be hazardous
to persons in the public place.

(d) Any such hoarding, fence or awning must be removed when the work has been
completed.

Note:  Prior to the erection of any hoarding, fence or the like on any footpath or other property
owned or controlled by Council, permission must be sought and obtained from Council and
the prescribed rental fee paid.

41. Signs to be erected on building and demolition sites

(a) A sign must be erected in a prominent position on any work site on which work
involved in the erection or demolition of a building is being carried out :

(i) stating that unauthorised entry to the work site is prohibited; and
(ii) showing the name of the person in charge of the work site and a telephone number

at which that person may be contacted outside working hours.

(b) Any such sign must be removed when the work has been completed.

(c) This clause does not apply to:

(i) building work carried out inside an existing building; or
(ii) building work carried out on premises that must be occupied continuously (both

during and outside working hours) while the work is being carried out.

42. Toilet facilities

(a) Toilet facilities must be provided, at or in the vicinity of the work site on which work
involved in the erection or demolition of a building is being carried out, at the rate of
one toilet for every 20 persons or part of 20 persons employed at the site.

(b) Each toilet provided:

(a) must be a standard flushing toilet; and

(b) must be connected:
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(i) to a public sewer; or
(ii) if connection to a public sewer is not practicable, to an accredited sewage

management facility approved by the Council; or
(iii) if connection to a public sewer or an accredited sewage management facility

is not practicable, to some other sewage management facility approved by
the Council.

(c) The provision of toilet facilities in accordance with this clause must be completed
before any other work is commenced.

(d) In this condition:

accredited sewage management facility means a sewage management facility to which
Division 4A of Part 3 of the Local Government (Approvals) Regulation 1993 applies, being a
sewage management facility that is installed or constructed to a design or plan the subject of a
certificate of accreditation referred to in Clause 95B of the Regulation.

approved by the Council means the subject of an approval in force under Division 1 of Part 3
of the Local Government (Approvals) Regulation 1993.

public sewer has the same meaning as it has in the Local Government (Approvals) Regulation
1993.

sewage management facility has the same meaning as it has in the Local Government
(Approvals) Regulation 1993.

43. Residential building work over $12,000 in value

Council must be provided with the following information prior to the commencement of any
works;

(a) the proposed builder's details (in writing); and
(b) proof of payment of the required insurance premium pursuant to Part 6 of the Home

Building Act 1989.

44. Waterways requirements

a. The proposed works are to be carried out so that”

i. No mateials are eroded, or likely to be eroded, are deposited, or likely to be
deposited, on the bed or shore or into the waters of Rose Bay; and

ii. No materials are likely to be carried by natural forces to the bed, shore or waters
of Rose Bay.

b. Any material that does enter Rose Bay must be removed immediately.

c. In relation to the above, best practice methods shall be adopted for the on-site control of
runoff, sediment and other pollutants during, and post, construction.
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Methods shall be in accordance with the relevant specifications and standards contained
in the manual Managing Urban Stormwater – Soils & Construction issued by the NSW
Department of Housing in 1998 and any other relevant Council requirements.

d. The erosion, sediment and pollution controls shall be installed and stabilised before
commencement of site works.  This does not include the works associated with the
construction of the appropriate controls.

e. The proposed system for erosion, sediment and pollution control is to be effectively
maintained at or above design capacity for the duration of the works and until such time
as all ground disturbed has been stabilised and rehabilitated so that it no longer acts as a
source of sediment.

f. Any material that is to be stockpiled on site is to be stabilised to prevent erosion or
dispersal of the material.

g. Trees that are present on the site and adjoining land are to be retained and fully
protected for the duration of the works.  In particular, works are to be undertaken with
regards to protection of the root zone of trees, including preventing stockpiling of
materials, parking of equipment and machinery and alteration of soil levels within the
root zone.

h. Foreshore landscaping is to be comprised of locally indigenous species, which represent
the original plant communities that would have been found along the shoreline in the
vicinity of the subject land.

i. No work is to be undertaken on land owned by the Waterways Authority without the
relevant approvals being granted by the Authority.

45. Compliance with the Stormwater Management Plan

The stormwater drainage system must be constructed in accordance with the Stormwater
Management Plan as prepared by Emerson Associates P/L (Refer Job No. 975 Dwg H01 to
H06 Iss C dated 20th November 2003) and as modified by the following requirement;

• Backflow prevention flaps must be installed where the sites drainage system discharges
to the culvert.

• The overflow outlets of both rainwater tanks must be fitted with non-removable trash
screens. Screens must be able to be easily removed for routine maintenance.  The screen
must:

− Protect the outlet from blockage,
− Retain litter and debris, which would degrade downstream waterways

• The rainwater storage tanks must have a minimum access opening size of 600mm x
600mm for tank depths less than 1.5m and 900mm x 900mm opening size for deeper
tanks.  The access point must be fitted with a hinged, lockable galvanised grate and be
placed over the outlet.  Step irons must be placed at the access point to enable entry for
maintenance and inspection.  The designer must consider the provisions of AS 2865-
1986 ‘Safe working in a confined Space’ and other work cover requirements.
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46. Drainage Infrastructure Works - connection to Councils in-ground drainage system

a) Approval

Development Consent does NOT give approval to works on Council property.  A
SEPARATE APPROVAL IS REQUIRED UNDER SECTION 138 AND 139 OF THE
ROADS ACT 1993 FOR THE WORKS REQUIRED BY THIS CONDITION. The
Construction Certificate must not be issued until Council’s Manager - Public
Infrastructure has issued the Applicant with a written consent under the Roads Act.

An “Application to carry out works in a Public Road” form (available from Councils
web-site http://www.woollahra.nsw.gov.au) must be completed and lodged, with the
Application fee, at Councils Customer Services counter.

b) Works Required

Discharge from the culvert will require the construction of a new concrete drainage
pipeline, concrete headwall, energy dissipater and permanent soil erosion controls. The
works must be sympathetic with the surrounding environment. The location and
alignment of these works must generally be in accordance with the plans by Emerson
Associates P/L (Refer Job No. 975 Dwg H01 to H06 Iss C dated 20th November 2003).

To accommodate this, the following drainage infrastructure works must be carried out
on Council property at the Applicants expense:

• Construction of a new concrete drainage pipe within the Reserve adjoining the
site. The pipe must be aligned and located generally in accordance with the plans
by Emerson Associates P/L (Refer Job No. 975 Dwg H01 to H06 Iss C dated 20th

November 2003). The pipe must be capable of conveying a 5 year ARI storm
event. Ground levels upon and adjacent the concrete footpath in the reserve must
match existing.

• Construction of a concrete headwall at the outlet to the pipe.
• Construction of an energy dissipater/ soil erosion control at the pipe outlet. The

structure must be sympathetic with the surrounding environment.

Detailed engineering plans and specifications of the works required by this Condition
must accompany the Application form. The plans must clearly show the following:

• Engineering drawings (plan, sections and elevation views) and specifications of
the new concrete pipe, headwall and energy dissipater to be constructed. The
plans must clearly show relevant invert/ obvert levels, existing and proposed
ground levels.

• Calculations demonstrating that the capacity of the new concrete pipe is capable
of containing the 5 year ARI storm event.

Four weeks should be allowed for assessment.  Works generally must be in accordance
with the relevant clauses of the current edition of AUS-SPEC.
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c) Infrastructure works bond

To ensure that works on Council property required by this Condition are carried out to
Council’s requirements, the developer must lodge a bond to the value of $ 6,700 (Six
thousand, seven hundred Dollars).   The Bond may be in the form of a bank guarantee
and must be lodged prior to the issue of a Construction Certificate.  The Bond will be
not be released until Council has inspected the site and is satisfied that the works have
been carried out to Council’s requirements. Council may use part or all of the bond to
complete the works to its satisfaction if the works do not meet Council’s requirements.

After Council’s final inspection of these works 10% of the bank guarantee will be
retained for a further twelve (12) month period and used by Council to repair any
defects or temporary works necessary after the final inspection.

47. Positive Covenant  - Drainage system

A positive covenant pursuant to Section 88E of the Conveyancing Act must be created on the
title of the subject property. It must provide for the indemnification of Council from any
claims or actions, on-going maintenance or restrict alterations to the approved culvert and
associated drainage structures (includes all ancillary gutters, pipes, drains, walls, kerbs, pits,
pumps, grates, tanks, chambers, basins and surfaces designed to convey flows through the
site) in the development.

The applicant will be required to liaise with Councils Technical Services concerning the
wording of the instrument. It will generally be in accordance with Council’s standard format
(available from Councils web-site http://www.woollahra.nsw.gov.au) and the Instrument must
be registered at the Land Titles Office prior to the Final Building Inspection and issuance of
the Certificate of Occupation.

48. Stormwater Certification and Work-As-Executed (WAE) Plans

Prior to the release of the Final Building Certificate, Certification and Work-As-Executed
(WAE) plans must be submitted and approved by the Accredited Certifier demonstrating that
the site drainage system has been provided according to the submitted calculations and the
approved plans.

Certifications must be provided by a suitably qualified engineer. WAE plans must be prepared
and certified by a Registered Surveyor.

The following must be provided:

a) Certification that:

• The drainage system has been installed in accordance with the drainage
Conditions of Development Consent.

• That all drainage components are structurally adequate and have been installed in
accordance with the relevant Codes and Standards and/or specifications.
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b) Work-As-Executed (WAE) plans showing:

• Pipe and drainage system layout, including all pits, pipe diameters, grades,
materials, invert levels and surface levels.

• Details (exact point and method) of connection to Council system
• Stormwater retention tank dimensions, location and outlet details.
• Details regarding the piped overflow should the stormwater retention tank block.

49. Temporary disposal of roof water

Stormwater from any roof areas must be linked, via a temporary downpipe, to a Council
approved stormwater disposal system immediately upon completion of the roof installation.

50. Construction management

A construction management plan must be submitted for the approval of Council’s
Development Engineer before the commencement of demolition, excavation or construction
works.  The Plan must:-

a. describe the anticipated impact of the construction works on:
• pedestrian circulation adjacent to the building site
• and on-street parking in the local area, and;
b. describe the means proposed to:
• manage construction works to minimise such impacts,
• manage construction vehicle traffic with regards to manoeuvrability
• provide for the standing of vehicles during construction,
• provide for the movement of trucks to and from the site, and deliveries to the site, and;
c. show the location of:
• any site sheds and any anticipated use of cranes and concrete pumps,
• any areas of Council property on which it is proposed to install a construction zone, or

to erect structures such as hoardings, scaffolding or shoring, or to excavate.

The Plan must make provision for all materials, plant, etc. to be stored within the
development site at all times during construction. Structures or works on Council property
such as hoardings, scaffolding, shoring or excavation need separate consent from Council.
Standing of cranes and concrete pumps on Council property will need consent on each
occasion.

Note: A minimum of eight weeks will be required for assessment. Work must not commence
until the Construction Management Plan is approved. Failure to comply with this condition
may result in fines and proceedings to stop work.

51. Compliance with the construction management plan

All excavation, demolition and construction work and traffic movements must be carried out
in accordance with the approved construction management plan. All controls in the Plan must
be maintained at all times. A copy of the Plan must be kept on-site at all times and made
available to the PCA or Council on request.
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52. Vehicular access and garaging

Driveways and access ramps must be designed and constructed not to scrape the underside of
cars.

In all other respects the proposed basement garage, driveway and access ramp must be
designed to comply with Australian Standard 2890.1 – “Off-Street car parking.”

53. Dilapidation survey

A dilapidation survey of the property and infrastructure must be conducted prior to any site
work. The lateral extent of the survey must cover the likely “zone of influence” of any
dewatering and/or construction induced vibration. A practicing structural engineer must
prepare a full dilapidation report on the structural condition of all existing structures at the
following locations:

• No 8. Bayview Hill Road
• No. 17 Bayview Hill Road

The Report must be completed and submitted to Council prior to the commencement of any
demolition, excavation or construction works.

A second dilapidation report, recording structural conditions of all structures originally
assessed prior to the commencement of works, must be carried out at the completion of the
works and be submitted to Council.

54. Compliance with the recommendations of the geotechnical and hydrogeological reports

The development works are to be undertaken in accordance with the recommendations of the
Geotechnical and Hydrogeological report/s prepared by Jeffery & Katauskas P/L (Refer
17241SPrpt dated 21st November 2002).

55. Vibration Monitoring Program

Vibration resulting from construction activities can adversely affect surrounding property and
infrastructure. To ensure that vibration created by the method of construction does not
adversely impact on the existing building, surrounding property and infrastructure, a
Vibration Monitoring Program must be implemented.

Prior to the issue of the Construction Certificate, the applicant must submit to the Accredited
Certifier details of the proposed Vibration Monitoring Program. A qualified and practising
geotechnical and/or hydrogeological engineer must prepare the Vibration Monitoring Program
and undertake all associated investigations. Details to be included in Vibration Monitoring
Program to include:

a) pre-set acceptable limits for the variation of:

− settlement
− deflection or movement of retaining mechanisms such as shoring and bracing and
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− vibration in accordance with AS 2187.2 1993 Appendix J, including acceptable
velocity of vibration.

b) the location and type of monitoring systems to be used

c) recommended hold points to allow for inspection and certification by a geotechnical
engineer and

d) a contingency plan should the pre-set acceptable limits be exceeded.

56. Certification of Vibration Monitoring

A record of inspections and monitoring of vibration in accordance with the Vibration
Monitoring Program must be submitted in a report form to the Accredited Certifier prior to
release of the Certificate of Occupancy or final building inspection as appropriate. A qualified
and practising geotechnical and/or hydrogeological engineer must prepare certification.

57. Structural Certification of excavation works and associated structures.

The proposed development involves earthworks upon the site that may effect the stability of
surrounding property and infrastructure. It is also noted that subsoil conditions vary such that
specialised support must be designed and installed during the excavation.

Due to this, the excavation and construction of these development works must be overseen by
a suitably qualified geotechnical engineer. This is to ensure the stability of surrounding
property / infrastructure is not adversely effected by such works and that shoring structures
and support are adequately designed.

Excavation, retention, underpinning and construction must be undertaken on-site by an
excavation contractor with specialist excavation experience. A suitably qualified geotechnical
engineer, specialising in excavation, must supervise the excavation procedure.

This engineer is to provide certification to the Accredited Certifier, prior to issue of Final
Building Certificate, that excavation, retention, underpinning and construction of all the
excavation works stated above has been conducted:

a. According to the relevant Australian Standards and Codes of Practice, and
b. In a manner that does not compromise the structural integrity of all adjacent structures

and property.

58. Discharge to Harbour

The developer must obtain written approval from the Waterways Authority to discharge
stormwater from the subject property directly into Sydney Harbour.  The stormwater system
must be designed in accordance with Council’s Private Stormwater Code.
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59. Photographic archival recording of buildings with little or no heritage significance that
are to be demolished:

A photographic archival record of the building and landscape elements to be demolished is to
be submitted, to the satisfaction of Council’s heritage officer, prior to the commencement of
demolition work and prior to the issue of a Construction certificate.

The photographic archival recording is to be bound in an A4 format and is to include the
following:

• Site plan at a scale of 1:200 (or 1:500) if appropriate of all structures and major
landscape elements including their relationship to the street and adjoining properties.

• Postcard sized photographs of:

(i) each elevation,
(ii) each structure and landscape feature;
(iii) internal or external details if nominated in Council’s heritage officer’s assessment

report; and
(iv) views to the subject property from each street and laneway or public space.

Each photograph to be mounted, labelled and cross-referenced in accordance with recognised
archival recording practice.

One original coloured photographic set and a coloured photocopy are to be submitted to the
satisfaction of Council s heritage officer prior to the commencement of demolition work and
prior to the issue of a construction certificate. The original will be retained by Council and the
coloured photocopy will be provided to the Woollahra Local History Library.

60. Sandstone facing to pool casing

In order to improve the amenity of the Hermitage Foreshore Reserve, the exposed elevations
to the pool casing are to be faced in sandstone.  Such is to be indicated on the plans submitted
with the Construction Certificate application.

Ms Kerry Gordon
Kerry Gordon Planning Services P/L Mr David Booth
CONSULTANT TOWN PLANNER ACTING TEAM LEADER
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ADVISINGS

1. Works and requirements of other authorities

• Sydney Water may require the construction of additional works and/or the payment of
additional fees.  Other Sydney Water approvals may also be necessary prior to the
commencement of construction work.  You should therefore confer with Sydney Water
concerning all plumbing works, including connections to mains, installation or
alteration of systems, and construction over or near existing water and sewerage
services.

Contact Sydney Water, Rockdale (Urban Development Section) regarding the water and
sewerage services to this development.

• Australia Post has requirements for the positioning and dimensions of mail boxes in
new commercial and residential developments.  A brochure is available from your
nearest Australia Post Office. 

• AGL Sydney Limited has requirements for the provision of gas connections.
• Sydney Electricity has a requirement for the approval of any encroachments  including

awnings, signs etc, over a public roadway or footway.  The Engineer Mains Overhead
Eastern Area should be contacted on 9663 9408 to ascertain what action, if any, is
necessary.

• Telstra has requirements concerning access to services that it provides.

2. Application for a Construction Certificate

The required Application for a Construction Certificate may be lodged with Council.
Alternatively, you may apply to an accredited private certifier for a Construction Certificate.

WARNING:  Failure to obtain a Construction Certificate prior to the
commencement of any building work is a serious breach of Section 81A(2) of the
Environmental Planning & Assessment Act 1979.  It is also a criminal offence which
attracts substantial penalties and may also result in action in the Land and
Environment Court and orders for demolition.

3. Occupational Health and Safety

All site works must comply with the occupational health and safety requirements of the NSW
WorkCover Authority.

4. Hazardous Material Management (to be included in all Development Consents)

"Builders are advised to obtain a copy of the EPA publication Solutions to Pollution for
Builders which provides environmental information including hazardous material
management. The EPA can be contacted by phone on 131 555 or at www.epa.nsw.gov.au "

5. Hazardous waste removal

Hazardous or intractable wastes arising from the demolition process must be removed and
disposed of in accordance with the requirements of WorkCover and the EPA, and in
accordance with the provisions of:
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• New South Wales Occupational Health and Safety Act, 1983;
• New South Wales Construction Safety Act, 1912; Regulation 84A-J Construction Work

Involving Asbestos or Asbestos Cement 1983;
• The Occupational Health and Safety (Hazardous Substances) Regulation 1996;
• The Occupational Health and Safety (Asbestos Removal Work) Regulation 1996; and
• The Waste Minimisation and Management Act and Regulations.

6. Air Conditioning Systems Residential Premises

Under Clause 52 of the Noise Control Regulation 2000 a person must not cause or permit an
air conditioner to be used on residential premises in such a manner that it emits noise that can
be heard within a habitable room in any other residential premises (regardless of whether any
door or window to that room is open):

(a) before 8am or after 10pm on any Saturday, Sunday or Public Holiday, or
(b) before 7am or after 10pm on any other day.

7. Model

If you submitted a model with the application it must be collected from the Council offices
within fourteen (14) days of the date of this determination.  Models not collected will be
disposed of by Council.

8. Modifications to the consent

Changes to the external configuration of the building, changes to the site layout or any
changes to the proposed operation or use will require the submission and approval of an
application under Section 96 of the Environmental Planning & Assessment Act 1979 before
the issue of a Construction Certificate.

9. Storage bins on footpath and roadway

Approval is required from Council prior to the placement of any storage bin on Council's
footpath and/or roadway.

10. Home Building Act insurance

Home Building Act Insurance must be obtained from an insurance company approved by the
Department of Fair Trading prior to the commencement of demolition or construction work.

11. Building Code of Australia classification

The classification of the building pursuant to the Building Code of Australia is Classes 1(a),
10(a) and 10(b).

12. Long Service Levy

The current rate of the levy required by this consent is 0.2% of the cost all building and
construction work costing $25,000 or more.
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13. Appeal

Council is always prepared to discuss its decisions and, in this regard, please do not hesitate to
contact Mr David Booth.  However, if you wish to pursue your rights of appeal in the Land &
Environment Court you are advised that Council generally seeks resolution of such appeals
through a Section 34 Conference, instead of a full Court hearing.  This approach is less
adversarial, it achieves a quicker decision than would be the case through a full Court hearing
and it can give rise to considerable cost and time savings for all parties involved.  The use of
the Section 34 Conference approach requires the appellant to agree, in writing, to the Court
appointed assessor having the full authority to completely determine the matter at the
conference.

ANNEXURES

1. Plans and elevations
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SECTION 96 APPLICATION ASSESSMENT REPORT

ITEM No. D3

FILE No. DA 30/2001/5

ADDRESS: 252 Old South Head Road VAUCLUSE 2030

EXISTING CONSENT: Demolition of an existing dwelling-house and the erection of a new
dwelling house

TYPE OF CONSENT: Local Development

DATE OF CONSENT: 28 August 2001

PROPOSED
MODIFICATION:

Internal and external modifications

DATE S96 LODGED: 07/11/2003

CONSENT AUTHORITY Council

APPLICANT: Mr E Sklavos

OWNER: Mr E & Mrs G Sklavos

AUTHOR: Mr D Waghorn

LOCALITY PLAN

Subject
Site

Objectors

North

Locality Plan
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1. SUMMARY

Reason for report

Objector’s concerns could not be comprehensively addressed via conditions of consent.
Accordingly, the matter is referred to the Application Assessment Panel for determination in
accordance with Council delegations.

Issues

• Floor space ratio
• Setbacks
• Objector’s concerns

Objections

One (1)

Recommendation

The application is recommended for conditional approval because it:

1. is permissible under the zoning
2. generally complies with the objectives of the relevant planning standards contained in the

WLEP 1995 and WRDCP 1999
3. is an appropriate design for the site
4. will not have adverse affects on the amenity of adjoining properties such that refusal is

justified.

2. DESCRIPTION OF APPROVED PROPOSAL

The approved development involves the demolition of the existing dwelling house and garage and
the construction of a new two storey detached dwelling house, with a two-car garage at lower
ground level.

The ground floor of the dwelling is comprised of the kitchen and dining room, three bedrooms, two
bathrooms and a study.  The first floor is comprised of the lounge room, living room, master
bedroom, ensuite and bathrooms.  The living areas are located on the first floor to maximise the
view potential from the site.

3. DESCRIPTION OF PROPOSED MODIFICATIONS

The proposed modifications to the approved dwelling-house include:

Basement floor plan

• Reorientation of stairs
• New bathroom
• New retaining wall
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Ground floor plan

• Reconfiguration of ground floor level internal layout
• New ground floor level patio
• New entry porch
• Relocation and alterations to the location of existing windows and doors

First floor plan

• Reconfiguration of ground floor level internal layout
• Enlargement of approved rear balcony
• Reduction of balconies to bedroom 4 and rumpus rooms
• Relocation and alterations to the location of existing windows and doors

Other alterations

• Extension of the gabled roof, 500mm to the east and west
• New dormer windows to eastern end of the approved roof

4. DESCRIPTION OF SITE AND LOCALITY

The site is located on the western side of Old South Head Road, and has an area of 471.9 square
metres with a frontage of 15.4 metres to Old South Head Road.  The land is rectangular in shape.
The site slopes away from Old South Head Road towards the rear boundary, falling approximately
1.5 metres.  The land has a cross fall of approximately 1.2 metres from the southern to the northern
boundary.

The site is located opposite Signal Hill Reserve to the east and Gap Park to the north.

A single storey residence and garage are currently located on the site with existing vehicle access
from Old South Head Road. A small outbuilding is located at the rear.  Existing landscaping is
limited to lawns and shrubs.

To the south of the site (No. 250) is a two storey 1930s block of flats. To the north (No. 254) is a
single storey 1930s dwelling house of weatherboard construction.  The area is characterised by
large two storey detached dwelling houses with some older style walk up flat buildings.

5. PROPERTY HISTORY

The subject application represents the fourth Section 96 Application to modify the consent to the
original approved development involving the demolition of an existing dwelling-house and the
erection of a new dwelling house. The subject development consent DA 30/2001 was approved by
the Application Assessment Panel on 28 August 2001. Since this time, the following Section 96
applications have been determined:

DA 30/2001/2 involved the modification of the sub floor level via the construction of a stormwater
detention void, a new planter box and amendment to Condition of Consent No 51. This application
was approved on 7 June 2002.
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DA 30/2001/3 was withdrawn by the applicant on 30 January 2003.

DA 30/2001/4 for various alterations and additions to the approved dwelling-house was refused on
31 July 2003 for not being substantially the same development as that originally approved.

6. REFERRALS

6.1 Comments from external approval bodies

Not applicable

6.2 Building

No comment required

6.3 Health

Not applicable

6.4 Heritage

Not applicable

6.5 Urban Design

Not applicable

6.6 Stormwater Drainage

No comment required

6.7 Landscaping/Trees Management

No comment required

6.8 Parking and Traffic

No comment required

ASSESSMENT UNDER S96

7.1 S96 (1) Correction of minor error, misdescription or miscalculation

Not applicable
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7.2 S96 (1A) Modification involving minimal environmental impact

The proposed modifications involve alterations and additions that will have a minimal impact on the
views and privacy of adjoining properties. Accordingly, the proposal is considered to have a
minimal environmental impact and fall within the ambit of Section 96 (2) of the EPA Act 1979.

7.3 S96 (2) Other modifications

Not applicable

7.4 Substantially the same development

Section 96 (1A) of the Act requires the consent authority to be satisfied that the consent as proposed
to be modified is substantially the same development as the development for which consent was
originally granted i.e. before any previous Section 96 modifications.

The proposed modifications, together with the previously approved modifications, involve changes
to the internal layout and exterior of the building. However, as the intensity of the internal rooms
will not be substantially altered and the extent of the external alterations are relatively minor, it is
considered that the consent as previously modified and as proposed to be further modified is
substantially the same as the approved development.

7.5 S96 (2) (b) Consultation with Minister, public authority or approval body

Not applicable

7.6 Threatened species

Not applicable

ENVIRONMENTAL ASSESSMENT UNDER S.79C

8. STATE/REGIONAL INSTRUMENTS AND LEGISLATION

8.1 SEPPs

SEPP No 55 – Remediation of Land

Clause 7(1)(a) of the SEPP requires Council to consider whether the land is contaminated.
Notwithstanding that site investigations have not been carried out, the current and previous use of
the site for residential purposes would substantially reduce the possibilities of contamination.
Additionally, Council’s recent investigations into possible contaminated sites within the Local
Government Area has not identified the subject site or adjoining sites as potentially contaminated.
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8.2 REPs

SREP No 23 – Sydney and Middle Harbours

The provisions of Clause 18 and the objectives stated under Clause 2 of this instrument require
Council to consider the visual impact that the development proposal may have upon Sydney
Harbour.

Whilst the proposal may be distantly visible from sections of Sydney Harbour, the scale of the
proposed external modifications will not appear incongruous with the subject or surrounding
development. As such, the proposal is considered to be satisfactory with regard to the provisions of
the instrument.

8.3 Additional Section 94 Contribution

Not applicable

8.4 Other legislation

Not applicable

9. WOOLLAHRA LOCAL ENVIRONMENTAL PLAN 1995

9.1 Aims and objectives of WLEP 1995 and zone

The proposal is permissible and is consistent with the aims and objectives of the LEP and the
relevant objectives of the Residential 2(a) zone

9.2 Statutory compliance table

Site Area (471.9 m²)
Approved

Development
Proposed

Modifications Control Complies

Overall Height (metres)
9.48m

(RL 74.77)
9.48m

(RL 74.77) 9.5m Yes

9.3 Site area requirements

Not applicable

9.4 Height

The maximum height of the proposed modification is 9.48m, which complies with Council’s 9.5m
height standard. Further, the proposed modifications are considered to be consistent with the
objectives of the standard stipulated under Clause 12AA of WLEP 1995.

9.5 Floor space ratio

Not applicable
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9.6 FSBL

Not applicable

9.7 Other special clauses/development standards

Clause 18 Excavation: Clause 18 requires Council to consider the impact of excavation associated
with a development proposal upon the local environment.

The extent of the excavation for the proposed modifications are limited to footings. Accordingly,
the extent of the excavation is considered to be minor and acceptable in terms of Clause 18.

Clause 19 HFSPA: Clause 19 of the Woollahra LEP 1995 requires Council to take into
consideration the visual impact of a development upon Sydney Harbour, and the impact of the
proposed development on the natural landform and topography.  The first floor and roof of the
proposed development will only be remotely visible from Sydney Harbour and, accordingly, will
have a negligible visual impact.

As such, it is considered that the location, form and scale of the modifications will not have an
adverse visual impact on Sydney Harbour, and is considered satisfactory in this regard.

Clause 24 Land adjoining public open space: The site is directly opposite Signal Hill Reserve
and Gap Park which are located on the northern and eastern sides of Old South Head Road.

It is considered that the proposed modifications will not adversely impact on the amenity or be in
conflict with plans of management for these public open space areas. Accordingly, the proposal is
considered satisfactory with regard to the provisions of Clause 24 of WLEP 1995.

Clause 25 Water, wastewater and stormwater: Clause 25 of WLEP 1995 requires Council to
consider the provisions of adequate stormwater drainage and the provision of adequate water and
sewage services.

The proposed modifications to the roof are primarily occurring to improve roof water drainage.
Further, the original approval (DA 30/2001) contains appropriate conditions addressing water and
stormwater disposal. Accordingly, the proposed modifications are considered to be satisfactory in
terms of Clause 25(1) and (2).

10. DRAFT AMENDMENTS TO STATUTORY CONTROLS

Draft Amendment No 45 to Woollahra LEP 1995 involves the introduction of objectives relating to
the provision of adequate disabled access. The proposed modifications are considered to be
satisfactory in this regard.

11. DEVELOPMENT CONTROL PLANS
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11.1 Compliance table - Woollahra Residential Development Control Plan 1999

Site Are (471.9m²)
Approved

Development
Proposed

Modifications Control Complies

Floor Space Ratio (m²)
0.92:1

(434.5m2 )
0.95:1

(446.4m²)
0.55:1

(259.5m2 ) No

Building Footprint (m²) 41.1% 46.5% 47 % of site Yes

Building Boundary Setbacks (metres):
Front (east)
Rear  (west)
Side  (north)
Side  (south)

3.5
5.9
3.5
1.5

3.5
5.9 (3m to patio)

3.5 (2.5m to balcony)
1.5 (0m to portico)

Context
8.2

1.5-4.3
1.5-3.2

Yes
No*
No*
No*

Minimum Floor to Ceiling Height –
Habitable Rooms (metres)

2.7 2.7 2.7 Yes

Non-Articulated Building Length to Street
(metres)

<6m <6m 6
Yes

Front Fence Height (metres) 1.2 1.2 1.2 if solid Yes

Side and Rear Fence Height (metres) 1.8 1.8 1.8 Yes

Proportion of Un-Built Upon Area at
Ground Floor to be Soft and Porous
Landscaping (Dwelling Houses)

92.8m² >83.3m²
1/3

(83.3m²)
Yes

>35m² by 3m >35m² by 3m
Area – 35m²
Dimension –

3m
Yes

>16m² by 4m >16m² by 4m

Principal
Area – 16m²
Dimension –

4m

Yes

Private Open Space Per Dwelling – At
Ground Level (m²)

<1:10 <1:10
Maximum

Gradient 1 in
10

Yes

Solar Access to Ground Level Open
Space of Adjacent Properties >50% of 2.5m >50% of 2.5m

50%
Dimension –

2.5m
Yes

Solar Access to North-Facing Living
Areas of Development (Hours in Mid-
winter)

<3 <3 3 No*

Solar Access to North-Facing Living
Areas of Adjacent Properties (Hours in
Mid-winter)

<3 <3 3 No*

 * Existing non-compliance

Site analysis performance criteria

Performance Criterion No 1 requires development to fit into the surrounding environment and
pattern of development by responding to the surrounding neighbourhood character and streetscape.
The proposed modifications are considered to be satisfactory in this regard.

Desired future character objectives and performance criteria

The objectives of the Vaucluse East precinct relate to the maintenance of the landscape character by
preserving the tree canopy, the preservation of the public views of the harbour and surrounding



Woollahra Municipal Council Agenda and Business Paper
Application Assessment Panel 10 February 2004

H:\Application Assessment Panel\AGENDAS\2004\feb10-04aapage.doc
50

areas of special qualities within the streetscape and the maintenance of the predominant built form,
architectural style and finishes.

The proposed modifications are considered to compliment the approved dwelling-house and are
considered to be satisfactory with regard to the relevant desired future character objectives and
performance criteria stipulated under Part 4.13 of WRDCP 1999.
Streetscape performance criteria

The objectives of Council’s Streetscape performance criteria require development to achieve a scale
and character in keeping with the desired future character of the locality and to contribute to
cohesive streetscapes, desirable pedestrian movements, a safe environment and recognise
predominate streetscape qualities.

The proposed modifications to the approved dwelling-house will have a negligible affect on the
streetscape and adjoining properties. Further, the proposed modifications are considered to be
satisfactory with regard to the relevant objectives and performance criteria stipulated under Part 5.1
of WRDCP 1999.

Building size and location performance criteria

The proposed modifications involve non-compliances with Council’s FSR and setback controls.
These non-compliances are discussed below:

Floor Space Ratio: Performance Criterion No 11 stipulates a maximum FSR of 0.55:1 (259.5m²)
for the site. The underlying objectives of the floor space ratio control relate to preserving and
promoting tree and vegetation networks and minimising overshadowing, loss of views, building
bulk and loss of privacy.

The proposed modifications involves an additional 11.9m² of gross floor area that will result in an
FSR of 0.95:1 (446.4m²), thereby extending the extent of the non-compliance to 186.9m².

Notwithstanding the additional non-compliance, the proposed modifications are considered to be
consistent with the abovementioned objectives for the following reasons:

• the proposal will not result in the loss or removal of any significant trees on the site
• the proposal will result in a minor increase in the levels of overshadowing to adjoining

properties (see Energy Efficiency criteria below)
• the proposal will have a minor and acceptable impact on views from adjoining or surrounding

properties (see Views performance criteria below)
• subject to Condition No 54, the proposal will not result in any adverse impacts upon the

privacy of adjoining dwellings
• the bulk and scale of the proposal is compatible with that of surrounding development
• the proposal will have a positive visual impact on the streetscape.

Western (rear) setback: Performance Criterion No 3 requires buildings to have a minimum rear
setback of 25% of the average site length, which in this instance equates to 8.2m. Performance
Criterion No 5, requires in all circumstances, the building footprint is to be setback 5m from the
rear boundary.
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The proposed modifications will maintain the approved main building setback of 5.9m and the
approved patio/rear balcony setback of 3.5m. Although this represents a significant non-compliance
with Performance Criterion No 3, the proposed modifications will not alter the approved setback
and will be setback in excess of the 5m from the rear boundary (in accordance with Performance
Criterion No 5).

The underlying objectives of the setback control are to protect the visual and aural privacy of
residents, provide side access to the rear of properties, avoid buildings or part of buildings
encroaching onto adjoining properties, enable opportunities for screen planting, protect significant
vegetation, avoid an unreasonable sense of enclosure, safeguard the privacy and minimise the noise
impacts for dwellings.

Notwithstanding the non-compliance with the rear boundary setback requirement, the proposal is
considered to be consistent with the abovementioned objectives for the following reasons:

• the proposal will result in a minor and acceptable obstruction of views from adjoining properties
(see Views performance criteria below)

• subject to Condition No 54, the proposal will not result in any adverse privacy impacts upon
the adjoining properties

• the proposal will retain side access to the rear of the dwelling
• the proposal will not result in the loss or removal of any significant trees on the site
• the proposal will not result in any sense of enclosure
• the proposal will have a negligible increase on the solar access for adjoining development (see

Energy Efficiency performance criteria below)
• the scale and bulk of the proposal is compatible with that of surrounding development.

Northern and Southern (side) setbacks: Performance Criterion No 6 prescribes a minimum side
setback of 1.5-4.3m from the northern and 1.5-3.2m from the southern side boundaries. The
proposal will not alter the existing building setbacks, with the only changes to the northern and
southern setbacks being the form of the alterations to the approved fenestrational details, balconies,
terraces and portico.

The proposal complies with the northern boundary setback with the exception of the back part of
the first floor level above the approved garage containing the rear balcony, the julliette balcony off
bedroom 4 and the balcony off the rumpus room; a non-compliance of 0.1m, 1.1m and 2.0m
respectively. The remainder of the modifications will not alter the approved setbacks.

The proposal complies with the southern boundary setback with the exception of the portico on the
ground floor level and the first floor level rear balcony; a non-compliance of 1.4m and 1.7m
respectively. The remainder of the modifications will not alter the approved setbacks.

The underlying objectives of the setback control relate to protecting the visual and aural privacy of
residents, providing side access to the rear of properties, avoiding buildings or part of buildings
encroaching onto adjoining properties, enabling opportunities for screen planting, protecting
significant vegetation, avoiding an unreasonable sense of enclosure, safeguarding the privacy and
minimising noise impacts for dwellings. Whilst the proposal encroaches on the permissible side
setback controls, the proposal satisfies the abovementioned objectives for the following reasons:

• the proposal will result in a minor and acceptable obstruction of views from adjoining properties
(see Views performance criteria below)
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• subject to Condition No 54, the proposal will not result in any adverse privacy impacts upon
the adjoining properties

• the proposal will retain side access to the rear of the dwelling
• the proposal will not result in the loss or removal of any significant trees on the site
• the proposal will not result in any sense of enclosure
• the proposal will have a negligible increase on the solar access for adjoining development (see

Energy Efficiency performance criteria below)
• the scale and bulk of the proposal is compatible with that of surrounding development.

Open space and landscaping performance criteria

The proposal complies with the numerical requirements for open space and landscaping and is
considered to be satisfactory with regard to the objectives and performance criteria stipulated under
Part 5.3 of WRDCP 1999.

Fences and walls performance criteria

The proposal will not alter the existing approved front fence. Performance Criterion No 9 stipulates
that side and rear boundary fences are no higher than 1.8m on level sites. The proposed
modifications provide a 1.8m high side boundary fence in accordance with the abovementioned
control.

Views performance criteria

The owner of the property two dwellings removed to the south (248A Old South Head Road) has
objected to the proposal on the grounds of view loss due to the extension of the approved gables and
the construction of an extended rear balcony and wooden terrace on the first floor level.

A view analysis of the site has been undertaken by Council Officers, with a number of photographs
taken to estimate the view loss. It is estimated that the additional view loss incurred by the proposed
modification is approximately 5%.

Performance Criterion No 5 requires building forms to enable a sharing of views with surrounding
residences. Performance Criterion No 6 requires development to not fully obstruct existing views
from the habitable rooms of neighbouring residences.

Notwithstanding the estimated additional 5% view loss for No 248A Old South Head Road, the
proposed modification is considered to be satisfactory with regard to view loss for the following
reasons:

• the proposed modifications comply with the 9.5m height requirement under WLEP 1995
• the proposed extension to the gables will have a negligible affect on the views from the

approved dwelling, with the additional 5% of view loss affecting harbour views from the top
floor balcony and bedroom

• existing primary views to the north-west and north will be maintained.
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Energy efficiency performance criteria

No objection has been raised with regard to overshadowing from adjoining properties.
Notwithstanding this, the proposed modifications will create a negligible increase in overshadowing
due to the extension to the gables. The additional overshadowing will not exacerbate the levels of
overshadowing associated with the approved dwelling given its east-west orientation. Accordingly,
the overshadowing caused by the proposed modification is considered to be satisfactory.

Stormwater management performance criteria

The proposal is considered to be satisfactory with regard to the objectives and performance criteria
stipulated under Part 5.7 of WRDCP 1999.

Acoustic and visual privacy performance criteria

One objection has been raised from No 248A Old South Head Road with regards to loss of visual
privacy due to the extension of the rear balcony off the proposed games/pool room and bar room.

An inspection of the subject site revealed that the proposed modifications will have an impact on
the private open space of No 250 Old South Head Road and the primary living area and private
open space of No 248A Old South Head Road. Subject to Condition No 54, requiring the provision
of a privacy screen on the southern side of the rear balcony, the proposal is considered to be
satisfactory with regard to the relevant objectives and performance criteria stipulated under Part 5.8
of WRDCP 1999.

In terms of acoustic privacy, the privacy screen on the southern elevation (see Condition No 54)
should alleviate concerns regarding noise transmissions from the proposed rear balcony.
Notwithstanding this, the rear yard and proposed rear balcony are located within the primary area of
private open space where noise transmissions are expected to occur. Therefore further measures to
increase acoustic privacy for neighbouring properties is considered to be unreasonable in this
instance.

Construction and site management performance criteria

The proposal is considered to be satisfactory with regard to the relevant objectives and performance
criteria stipulated under Part 5.14 of WRDCP 1999.

11.3 Other DCPs, codes and policies

Fencing Code: The proposed 1.8m side boundary fence is considered to be satisfactory with the
objectives and provisions of Council’s Fencing Code.

12. APPLICABLE REGULATIONS

There are no other regulations applicable to the subject Section 96(2) modification.

13. LIKELY IMPACTS OF THE MODIFIED DEVELOPMENT

All likely impacts of the proposed modification have been assessed elsewhere in this report.
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14. SUBMISSIONS

The proposal was advertised and notified in accordance with Council’s Advertising and
Notifications DCP. One submissions were received from:

Stephen and Tracey Williams of 248A Old South Head Road, Vaucluse

The objections raised the following issues:

• View loss from the extension to the gables
• Visual and acoustic privacy impacts from the rear balcony extension
• The intrusion caused by the external columns to the western balcony and wooden terrace
These concerns have been addressed elsewhere in this report, with the exception of the following:

• The intrusion caused by the external columns to the western balcony and wooden terrace

Given the design of the proposed rear balcony, the external columns are considered to be necessary
to provide adequate structural support. Further, the proposed wooden terrace above the balcony is
considered to provide an attractive shading device for the proposed balcony which will have a
negligible impact on adjoining properties in terms of views, overshadowing and privacy.
Accordingly, the proposed rear balcony columns and wooden terrace are considered to be
satisfactory in this instance.

15. CONCLUSION - THE PUBLIC INTEREST

The proposal is acceptable against the relevant considerations under S96 and S79C and would be in
the public interest.

16. RECOMMENDATION: Pursuant to Section 96 of the Environmental Planning and
Assessment Act, 1979

THAT Council, as the consent authority, modify development consent to Development Application
No. 30/2001 for demolition of an existing dwelling-house and the erection of a new dwelling house
on land at 252 Old South Head Road Vaucluse, in the following manner:

The modification of Condition No. 1 as follows:

1. Approved Section 96 Plans

This consent relates to the work on drawings numbered 41000-1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11,
12, 13, 14, 15, 16, 17, 18, 19, 20, dated December 2000, drawn by Robert J. Lantos Architect
Pty Ltd, on which there is a Council stamp “Approved DA Plans” and the signature of a
Council officer, except where amended by the following condition as amended by Sheets 1, 4,
5 and 6, dated 20 May 2002 and Sheets 2 and 3 dated 16 February 2002 and drawn by
E’Glezos Associates, and further amended by works shown in colour on plans numbered
41000-1, 2, 3, 4, 5, 6, 7, 8, 9 and 10, dated 14 April 2003, drawn by E’Glezos Associates, all
of which carry a Council stamp “Approved S96 Plans” and the signature of a Council officer
on the plans except where amended by the following conditions.
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The addition of the following condition:

54. Privacy Screen

A 1.7m high solid timber privacy screen is to be erected on the entire southern side of the rear
first floor level balcony. This condition has been imposed to ensure the visual privacy of the
properties adjoining to the south. Details demonstrating compliance are to be submitted with
the Construction Certificate application.

Mr D Waghorn Mr D Booth
ASSESSMENT OFFICER ACTING TEAM LEADER

ADVISINGS

1. Application for a Construction Certificate

The required Application for a Construction Certificate may be lodged with Council.
Alternatively, you may apply to an accredited private certifier for a Construction Certificate.

WARNING:  Failure to obtain a Construction Certificate prior to the
commencement of any building work is a serious breach of Section 81A(2) of the
Environmental Planning & Assessment Act 1979.  It is also a criminal offence which
attracts substantial penalties and may also result in action in the Land and
Environment Court and orders for demolition.

2. Appeal

Council is always prepared to discuss its decisions and, in this regard, please do not hesitate to
contact Mr D Waghorn. However, if you wish to pursue your rights of appeal in the Land &
Environment Court you are advised that Council generally seeks resolution of such appeals
through a Section 34 Conference, instead of a full Court hearing.  This approach is less
adversarial, it achieves a quicker decision than would be the case through a full Court hearing
and it can give rise to considerable cost and time savings for all parties involved.  The use of
the Section 34 Conference approach requires the appellant to agree, in writing, to the Court
appointed assessor having the full authority to completely determine the matter at the
conference.

ANNEXURES

1. Plans and elevations
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DEVELOPMENT APPLICATION ASSESSMENT REPORT

ITEM No. D4

FILE No. DA 776/2003

ADDRESS: 69A Vaucluse Road, Vaucluse

PROPOSAL: Alterations and additions to a dwelling house

TYPE OF CONSENT: Local Development

APPLICANT: Bruce Stafford & Associates Pty Ltd

OWNER: Mr J D Berkeley Edelman & Mrs L M C Edelman

DATE LODGED: 09/09/2003

AUTHOR: Mr D Waghorn

LOCALITY PLAN

Subject
Site

Objectors

North

Locality
Plan
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1. SUMMARY

Reason for report

Objector’s concerns could not be comprehensively addressed via conditions of consent.
Accordingly, the matter is referred to the Application Assessment Panel for determination in
accordance with Council delegations.

Issues

• height
• building footprint
• objector’s concerns

Objections
One

Cost of works

The stated cost of the proposed work of $300,000 has been checked using the standard criteria
specified in the Cordell Building Guide and is considered to be accurate.

Recommendation

The application is recommended for conditional approval because it:

1. is permissible under the zoning
2. complies with the relevant objectives and planning standards contained in the WLEP 1995

and RDCP 1999
3. is an appropriate design for the site
4. will not have adverse effects on the amenity of adjoining properties such that refusal is

justified

2. DESCRIPTION OF PROPOSAL

The proposal involves the following alterations and additions to an existing dwelling house:

• an extension of 60.8m² to the rear of the dwelling on the ground floor level to accommodate a
new family room and laundry

• an extension of 28.2m² to the rear of the dwelling on the first floor level to accommodate a new
bedroom and ensuite

• internal alterations and additions to the configuration of the dwelling
• the replacement or removal of existing windows and doors
• alterations to sandstone features to the Vaucluse Road (front) facade
• alterations to the roof
• landscaping works to the rear yard and additional screen planting on the northern boundary
• new pavers to replace existing concrete on the terraces
• the erection of a masonry retaining wall to the rear yard
• a reduction to the ground level of the rear yard by 0.2-1m.
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3. DESCRIPTION OF SITE AND LOCALITY

The subject site has a western frontage to Vaucluse Road of 30.7m and northern side boundary of
53.5m in length, a southern side boundary of 48.6m in length and an eastern (rear) boundary of
9.1m. The site has an area of 947m².

Currently occupying the site is a part two and three storey, brick and tile dwelling-house with a
pitched roof and double garage set within a decorative sandstone wall.

Surrounding development is characterised by a mix of one, two and three storey single dwelling-
houses, opposite Nielsen Park.

4. PROPERTY HISTORY

Not relevant

5. REFERRALS

5.1 Comments from external approval bodies

Not applicable

5.2 Building

Not applicable

5.3 Health

Not applicable

5.4 Heritage

Not applicable

5.5 Urban Design

Not applicable

5.6 Stormwater Drainage

Satisfactory, subject to Condition No 14.

5.7 Landscaping/Trees Management

Satisfactory, subject to Condition Nos 10-13.

5.8 Parking and Traffic

Not applicable
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ENVIRONMENTAL ASSESSMENT UNDER S.79C

The relevant matters for consideration under section 79C of the Environmental Planning and
Assessment Act 1979 are assessed under the following headings:

6. STATE/REGIONAL INSTRUMENTS AND LEGISLATION

6.1 SEPPs

SEPP No 55 – Remediation of Land

Clause 7(1)(A) of this instrument requires Council to consider whether land is contaminated.

In this regard, Council’s records indicate a history of residential use dating back to 1937.
Additionally, Council’s investigations into possible contaminated sites within the Local
Government Area has not identified the subject site or adjoining sites as potentially affected.
Accordingly, there is considered to be no contamination issue.

SEPP No 56 – Sydney Harbour Foreshores and Tributaries

Clause 7 of this instrument requires Council to consider the guiding principles of the plan.

The subject site is located opposite Nielsen Park which adjoins Sydney Harbour. The proposed
alterations and additions will not be seen from the Harbour given that the alterations and additions
are primarily located to the rear, and will be screened by vegetation contained in Nielsen Park.
Accordingly, the proposal is considered to be satisfactory in this regard.

6.2 REPs

SREP No 23 – Sydney and Middle Harbours

The provisions of Clause 18 and the objectives stated under Clause 2 of this instrument require
Council to consider the visual impact that a development proposal may have upon Sydney Harbour.

The proposed alterations and additions will not be visible from the Harbour due to the dense
vegetation within Nielsen Park and at the front of the subject site. Accordingly, the proposal is
satisfactory with regard to the provisions of SREP 23.

6.3 Other legislation

None relevant

7. WOOLLAHRA LOCAL ENVIRONMENTAL PLAN 1995

7.1 Aims and objectives of WLEP 1995 and zone (Clause 8(5))

The proposal is permissible and is consistent with the aims and objectives of the LEP and the
relevant objectives of the Residential 2(a) zone.



Woollahra Municipal Council Agenda and Business Paper
Application Assessment Panel 10 February 2004

H:\Application Assessment Panel\AGENDAS\2004\feb10-04aapage.doc
60

7.2 Statutory compliance table

Site Area (947m²) Existing Proposed Control Complies

Overall Height (metres) 13.7m 10.3m 9.5m No

7.3 Height

The proposed alterations and additions involve a maximum height of 10.3m above the existing
ground level which does not comply with the height requirement of 9.5m. The non-compliance is
limited to fenestrational changes to sections of the northern and western elevations.

The applicant has submitted an objection pursuant to State Environmental Planning Policy No 1 –
Development Standards in relation to the non-compliance. The SEPP 1 objection forwarded by the
applicant responds to Clause 12AA above and states that compliance with the height standard is
unreasonable for the following reasons:

a) The breach will in no way impact on existing views of Sydney Harbour, ridgelines, public or
private open space or views of the city skyline. The windows are completely within the
existing building envelope, which is itself in breach by current standards primarily as a result
of the dramatically sloping land on which its sits.

b) The portions of the windows in breach are in keeping with the existing building and built
fabric of the area, and are part of a scheme which seeks to greatly improve the appearance of
the house by ordering haphazard elevations and fenestration.

c) The raised windows do not impact any further on the privacy of the interior and exterior
living areas of neighbouring dwellings. The head height of the windows is increased by
approximately 120mm only, at a height too far above the floor level to increase overlooking /
reduce privacy of the neighbouring dwelling. The main bedroom windows do not overlook
any adjacent dwellings. The proposed sunroom windows have a substantially reduced glazed
area compared with the current arrangement. This will increase privacy between 69A
Vaucluse Road and the adjacent dwelling to the north.

d) The increased height of the openings has no detrimental impacts on existing sunlight access
to interior living rooms and exterior open space areas and has no overshadowing
implications. The increase in window height improves natural light penetration to within the
existing house.

e) The windows in breach have no impact on the amenity of the public domain, the special
qualities of the streetscape or public views of the harbour and surrounding areas. They are
screened from the street by tall dense planting.

In applying the principles set out in the Hooker case the proposed SEPP 1 objection has been
considered by reference to the following tests:

1. Is the planning control in question a development standard?
2. What is the underlying purpose of the standard?
3. Is compliance with the development standard consistent with the aims of the Policy, and in

particular, does the development standard tend to hinder the attainment of the objects
specified in s.5(a)(i) and (ii) of the EPA Act?

4. Is compliance with the standard unreasonable or unnecessary in the circumstances of the
case?

5. Is the objection well founded?
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1. Is the planning control in question a development standard?

The planning control in question is the height standard set by Clause 12 of the Woollahra LEP.  As
such, any variation of this standard requires a SEPP 1 objection, as has been prepared in this case.

2. What is the underlying purpose of the standard?

The objectives of the floor space ratio standard listed under Clause 12AA of Woollahra LEP 1995
are:

(a) to minimise impact of new development on existing views of Sydney Harbour, ridgelines,
public and private open spaces and views of the Sydney City skyline,

(b) to provide compatibility with the adjoining residential neighbourhood,
(c) to safeguard visual privacy of interior and exterior living areas of neighbouring dwellings,
(d) to minimise detrimental impacts on existing sunlight access to interior living rooms and

exterior open space areas and minimise overshadowing,
(e) to maintain the amenity of the public domain by preserving public views of the harbour and

surrounding areas and the special qualities of the streetscapes.

3. Is compliance with the development standard consistent with the aims of the Policy, and in
particular, does the development standard tend to hinder the attainment of the objects
specified in s.5(a)(i) and (ii) of the EPA Act?

It is considered that allowing a variation to the height standard, in this instance, will still enable the
objectives of this standard to be upheld. Having regard to the objectives, it is considered that:

• the proposal will have no impact on existing views in the locality
• the proposal is considered to be compatible with development in the locality
• the proposal will protect the visual and acoustic privacy of adjoining properties
• shadow diagrams submitted with the application demonstrate the areas of non-compliance will

not have any additional impact on the overshadowing of adjoining properties
• all public views of the harbour and CBD skyline and the harbour will be preserved, whilst

maintaining the qualities of the streetscape

4. Is compliance with the standard unreasonable or unnecessary in the circumstances of the
case?

The proposal achieves consistency with the objectives of Council's height standard and therefore the
SEPP No 1 objection to the standard is supported.  It is recommended that Council resolve to vary
the standard in this instance as compliance is considered to be unreasonable and unnecessary.

5. Is the objection well founded?

In light of the above issues, compliance with the height standard is considered to be unnecessary
and the objection is considered to be well founded.  As such, it is considered that granting
development consent would be consistent with the aims and objectives set out in Clause 3 of SEPP
No. 1.
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7.4 Other special clauses/development standards

Clause 18 Excavation:

Clause 18 requires Council to consider the impact of excavation associated with a development
proposal upon the local environment.

The extent of the excavation associated with the proposed alterations and additions to the dwelling-
house is limited to the footings, the extent of which is minor and satisfactory with regard to the
provisions of Clause 18. The proposed reduction to the level of the rear yard involves excavation to
a depth of 0.2-1m over an area of 64m². The extent of excavation is considered to be satisfactory
with regard to the matters for consideration listed under Clause 18 of WLEP 1995, subject to
Condition No 29 and 34.

Clause 19 HFSPA:

Clause 19 of WLEP requires Council to consider the visual impact of the development when
viewed from Sydney Harbour and the impact of the development on the natural landform and
topography.

The proposed alterations and additions will not be seen from Sydney Harbour given the density of
landscaping within Nielsen Park. Accordingly, the proposal is satisfactory with regard to the
provisions of Clause 19.

Clause 24 Land adjoining public open space:

Clause 24 of the WLEP requires Council to consider the amenity of the public open space and
whether the development will conflict with any plan of management for the public open space.

The subject site is located opposite Nielsen Park, with the proposed additions occurring
predominantly to the rear of the site. As such, the proposal will have no impact on the amenity of
the public open space. Further, the proposal will not conflict with the plan of management for
Nielsen Park. Accordingly, the proposal is considered to be satisfactory with regard to the
provisions of Clause 24.

Clause 25 Water, wastewater and stormwater:

 Clause 25 of WLEP 1995 requires Council to consider the provision of adequate stormwater
drainage and the provision of adequate water and sewage services.

The proposal has been assessed against the provisions of Clause 25, and is considered to be
satisfactory, subject to Condition No 14 and Advising No 2.

8. DRAFT AMENDMENTS TO STATUTORY CONTROLS

None relevant
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9. DEVELOPMENT CONTROL PLANS

9.1 Compliance table - Woollahra Residential Development Control Plan 1999

Site Area (947m²) Existing Proposed Control Complies

Floor Space Ratio (m²)
0.41:1

(385.9m²)
0.50:1

(474.9m²)
0.55:1

(520.8m²) Yes

Building Footprint (m²)
36%

(344.7m²)
43%

(404.7m²)
34%

(322m²) No

Building Boundary Setbacks (metres):
Front (west)
Rear  (east)
Side  (north)
Side  (south)

9m
19.4m
5.1m
1.8m

10.2m
14.8m

1.7-4.8m
1.9-3m

Consistent
12.7m
1.5-3m
1.5-3m

Yes
Yes
Yes
Yes

Minimum Floor to Ceiling Height –
Habitable Rooms (metres) 2.7m 2.7m 2.7m Yes

Proportion of Un-Built Upon Area at
Ground Floor to be Soft and Porous
Landscaping (Dwelling Houses)

>208.3m² >208.3m²
? of 625.1m²

(208.3m²) Yes

Solar Access to Ground Level Open
Space of Adjacent Properties >50% of 2.5m >50% of 2.5m

50%
Dimension –

2.5m
Yes

Solar Access to North-Facing Living
Areas of Development (Hours in Mid-
winter)

>3 hours >3 hours 3 hours Yes

Solar Access to North-Facing Living
Areas of Adjacent Properties (Hours in
Mid-winter)

>3 hours >3 hours 3 hours Yes

Site analysis performance criteria

Part 3 of Council’s RDCP 1999 requires adequate site analysis documentation for development
applications. The application is considered to be satisfactory in this regard.

Performance Criterion No 1 requires development to fit into the surrounding environment and
pattern of development by responding to the surrounding neighbourhood character and streetscape.

The proposed alterations and additions are primarily to the rear of the site and are compatible with
the architectural style of the existing dwelling house and surrounding development

Desired future character objectives and performance criteria

The objectives of the Vaucluse West precinct relate to the mitigation of adverse impacts upon the
local public domain, maintaining the existing landscape character of the locality and ensuring the
development responds to the existing built forms in the streetscape.

The proposed alterations and additions are compatible with the architectural style of the existing
dwelling house and surrounding development. Further, the proposal maintains the landscaped
character of the locality. Accordingly, the proposal is considered to be satisfactory in this regard.
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Streetscape performance criteria

The objectives of Council’s streetscape performance criteria require development to achieve a scale
and character in keeping with the desired future character for the locality and that development
contributes to cohesive streetscapes and desirable pedestrian movements, a safe environment and
recognise predominate streetscape qualities.

The proposed alterations and additions are located predominantly to the rear of the site and are
obscured from view by the density of the screen planting on the Vaucluse Road boundary. The
proposed alterations and additions are compatible with the architectural style of the existing
dwelling house and surrounding development, and will have a positive impact on the streetscape.
Accordingly, the proposal is considered to be satisfactory with regards to the relevant objectives
and performance criteria stipulated under Part 5.1 of the RDCP 1999.

Building size and location performance criteria

Floor Space Ratio: Performance Criterion No 11 specifies a maximum floor space ratio of 0.55:1
(520.8m²) for the site. The proposal involves a floor space ratio of 0.50:1 (474.9m²) which complies
with the above control and satisfies the objectives underlying the floor space ratio control.

Building Footprint: Performance Criterion No 10 stipulates a maximum building footprint of 34%
(322m²) of the site. The underlying objectives of the building footprint control relate to limiting site
coverage and excavation, maximising on-site filtration of stormwater, maximising deep soil
landscaping areas, maintaining subterranean water flows, protecting significant vegetation and
minimising the likelihood of instability due to excavation.

The proposal involves a building footprint of 43% (404.7m²) of the site area, which equates to a
non-compliance of 82.7m².

Although the proposal exceeds the permissible building footprint, it satisfies the abovementioned
objectives for the following reasons:

• the additional footprint associated with the proposal is located to the rear of the site and is
considered to be minimal (only 60m² in area)

• the proposal complies with Council’s deep soil landscaping requirement, thereby ensuring
adequate on-site infiltration of stormwater

• the proposal will not result in the loss or removal of any significant trees on the site

• the extent of excavation is minor and unlikely to result in any instability

Western (front) setback: Performance Criterion No 2 requires development to have a front setback
that maintains a continuity of setbacks in the street. The proposed additions are set back a minimum
of 10.2m from the front boundary and is compliant with the abovementioned control.

Eastern (rear) setback: Performance Criterion No 3 requires buildings to have a minimum rear
setback of 25% of the average site length, which is this instance equates to 12.7m. The proposed
additions will be setback a minimum of 14.8m from the rear boundary and is compliant with the
abovementioned control.

Northern setback: Performance Criterion No 6 requires a side setback between 1.5m-3m. The
proposal will comply with the abovementioned requirement, with a set back between 1.7m-4.8m.
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Southern setback: Performance Criterion No 6 requires a side setback between 1.5m-3m. The
proposal will comply with the abovementioned requirement, with a set back between 1.9m-3m.

Floor to Ceiling Height : Performance Criterion No 13 requires a minimum floor to ceiling height
of 2.7m. The proposal will have a minimum floor to ceiling height of 2.7m, thereby complying with
the abovementioned requirement.

Open space and landscaping performance criteria

The proposal satisfies the numerical requirements for open space and landscaping and is considered
to be satisfactory with regard to the objectives and performance criteria stipulated under Part 5.3 of
the Woollahra RDCP 1999.

Views performance criteria

No views will be affected by the proposed development and therefore is considered to be
satisfactory with regard to the relevant objectives and performance criteria stipulated under Part 5,5
of WRDCP 1999.

Energy efficiency performance criteria

No objections have been received from the property adjoining to the south (No 69 Vaucluse Road)
with regard to overshadowing. Notwithstanding this, shadow diagrams submitted with the
development application demonstrate the additional overshadowing created by the proposed
additions are predominantly projected onto the roof or a blank wall of the adjoining dwelling to the
south.

The additional overshadowing created by the proposal will not adversely impact the amenity of the
adjoining dwelling (69 Vaucluse Road) and is considered to be satisfactory with the relevant
requirements stipulated in the RDCP 1999.

Stormwater management performance criteria

Subject to Condition No 14, the proposal is considered to be satisfactory with regard to the
objectives and performance criteria stipulated under Part 5.7 of the Woollahra RDCP 1999.

Acoustic and visual privacy performance criteria

The property owner of 71 Vaucluse Road has objected to the proposal on the grounds of loss of
visual and acoustic privacy.

An inspection of the subject site revealed that the proposed alterations and additions to the dwelling
would not have any adverse impact upon the visual and acoustic privacy of the adjoining dwellings
for the following reasons:

• the proposal will provide significant levels of screen planting on the northern boundary to
minimise the potential for overlooking

• the proposal complies with the setback controls thereby providing adequate separation between
the dwellings
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• the proposed windows on the first floor level are to a bedroom which is neither used frequently
or for extended periods during the day

In terms of loss of acoustic privacy, the property owner of 71 Vaucluse Road has objected to the
location of the family room within the proposed rear addition on the basis of excessive noise
generation. The location of the proposed family room is considered to be appropriate as it will open
directly onto the primary area of private open space of the dwelling at ground level. The addition
does not increase the capacity for noise generation as it replaces a section of the existing rear yard.
Further, the addition is setback from the common boundary to No 71 Vaucluse Road in accordance
with Council requirements.

Harbour foreshore development performance criteria

The provisions of Part 5.12 of Council’s RDCP 1999 require the protection of the scenic quality of
the locality as viewed from Sydney Harbour.

The subject site is extensively screened from Sydney Harbour by the dense landscaping in Nielsen
Park. Accordingly, the proposal is considered to be satisfactory in this regard.

Construction and site management performance criteria

Part 5.14 of Council’s RDCP 1999 requires adequate construction, soil and water management.
Condition Nos 4-8, 16-24, 26, 27 and 29-31, ensures compliance with these provisions.

9.2 DCP for off-street car parking provision and servicing facilities

Not relevant

9.3 Other DCPs, codes and policies

None relevant

10. APPLICABLE REGULATIONS

Clause 92 of the EPA Regulation 2000 requires that Council take into consideration Australian
Standard AS 2601-1991: The demolition of structures, as in force at 1 July 1993. This requirement
is addressed via Condition No 23

11. THE LIKELY IMPACTS OF THE PROPOSAL

All likely impacts of the proposal have been addressed elsewhere in this report.

12. THE SUITABILITY OF THE SITE

The site is considered to be suitable for the proposed development.

13. SUBMISSIONS

The proposal was advertised and notified in accordance with Council’s Advertising and
Notifications DCP.  One (1) submissions was received from:
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Andrew Robbins – 71 Vaucluse Road, Vaucluse

The objections raised the following issues:

• solar access
• visual and acoustic privacy
• setbacks
• loss of existing planting on the boundary
• unbuilt upon area
• footprint
• height
• floor space ratio
• scale and form of development
• architectural style
• sense of enclosure

All of the objectors concerns listed above have been addressed elsewhere in this report, with the
exception of the following:

• solar access

The objector’s property is not significantly affected by overshadowing from the proposed
alterations and additions. An area of approximately 1.3m² to the rear yard of No 71 Vaucluse Road
will be affected by overshadowing from the proposed additions at 3pm in midwinter. The proposed
overshadowing is considered to be satisfactory with the relevant provisions of Part 5.6 of WRDCP
1999.

• loss of existing planting on the boundary

Council’s Trees and Landscape Officer raises no objection to the proposed removal of the existing
vegetation. Further, the proposed planting adjacent to the northern boundary will provide adequate
replacement landscaping.

• sense of enclosure

The proposed setbacks of the rear addition will ensure adequate separation between the dwellings,
thereby minimising any potential sense of enclosure.

• floor space ratio

The objector raised the concern regarding an excessive floor space ratio, on the basis that the roof
area and terraces should be included in gross floor area calculations. Under the definition of gross
floor area, the open terraces are not included. Further, the area within the roof space does not
constitute gross floor area. The scale and bulk of the proposed alterations and additions are
considered to be acceptable.

14. CONCLUSION - THE PUBLIC INTEREST

The proposal is acceptable against the relevant considerations under s79C and would be in the
public interest.



Woollahra Municipal Council Agenda and Business Paper
Application Assessment Panel 10 February 2004

H:\Application Assessment Panel\AGENDAS\2004\feb10-04aapage.doc
68

15. RECOMMENDATION: Pursuant to Section 80(1) of the Environmental Planning and
Assessment Act, 1979

THAT the Council, as the consent authority, is of the opinion that the objection under State
Environmental Planning Policy No. 1 – Development Standards to Clause 12– Height of Buildings
under the WLEP 1995 is well founded.  The Council is also of the opinion that strict compliance
with the development standard is unreasonable and unnecessary in the circumstances of this case as
the proposal will not increase the existing height of the dwelling.

AND

THAT the Council, as the consent authority, being satisfied that the objection under SEPP No. 1 is
well founded and also being of the opinion that the granting of consent to Development Application
No.  776/2003 is consistent with the aims of the Policy, grant development consent to DA No.
776/2003 for alterations and additions to an existing dwelling house on land at 69A Vaucluse Road
Vaucluse, subject to the following conditions:

1. Approved Plans

The development must be carried out in accordance with the works shown in colour, on plans
numbered DA 101-109 Revision A, dated August 2003, drawn by Bruce Stafford and
Associates, all of which carry a Council stamp “Approved DA Plans” and the signature of a
Council officer, except where amended by the following conditions.

2. Requirement for a Construction Certificate

In accordance with the provisions of Section 81A of the Environmental Planning and
Assessment Act 1979, the erection of the building must not be commenced until:

(a) detailed plans and specifications of the building have been endorsed with a Construction
Certificate by:

(i) Council; or
(ii) an accredited certifier; and

(b) a principal certifying authority (PCA) has been appointed and the Council has been
notified in writing of the appointment, and

(c) at least two days notice, in writing, has been given to Council of the intention to
commence work.

3. Materials

Details of the colour, texture and substance of all external materials must be submitted to
Council or the accredited certifier prior to the issue of a Construction Certificate and are to be
to the satisfaction of an authorised Council assessment officer or the accredited certifier.

4. Structural adequacy

A statement from a qualified practising Structural Engineer, certifying to the adequacy of the
existing structural members, walls and footings to support the additional loads imposed by the
proposed development, must be submitted with the Construction Certificate application.
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This condition is imposed to ensure the structural integrity of the proposed building work.

5. Structural details

Structural engineering details and design calculations, prepared and certified by a qualified
practising Structural Engineer, must be submitted with Construction Certificate application,
for all reinforced concrete work, structural steel work, retaining walls, brick fences, shoring
and underpinning, isolated piers, chimneys, parapets and other structural members.

This condition is imposed to ensure the structural integrity of the proposed building work.

6. Layout of buildings

The layout of all external walls, including retaining walls and contiguous piling must be
checked and verified by survey prior to the commencement of construction to ensure that
building construction complies with the development consent and does not encroach beyond
the boundaries of the site.

7. Demolition, excavation and construction hours

Demolition, excavation and construction work must not take place outside the hours of
7.00am to 5.30pm Monday to Friday and 7.00am to 1.00pm Saturday.  No work and no
deliveries are to take place on Sundays and public holidays.   Noise from construction
activities associated with the development must comply with the guidelines contained in the
NSW EPA Environmental Noise Control Manual Chapter 171.

8. Machine excavation

Excavation or removal of any materials involving the use of machinery of any kind, including
compressors and jack hammers, must be limited to between 9.00am and 4.00 pm Mondays to
Fridays, with regular breaks of 15 minutes each hour.  This condition is imposed to ensure
reasonable standards of amenity for occupants of neighbouring properties.

9. Building Inspections

The Applicant, Owner and Builder, jointly and severally, must ensure that they call their
Principal Certifying Authority ("the PCA") to carry out such critical phase building
inspections required by the PCA, the PCA Service Agreement and that the PCA is satisfied
with the level of compliance achieved before the Builder proceeds to the next phase of
construction.  Ample notice of required inspections must be given to the PCA in accordance
with the PCA Service Agreement. The Applicant, Owner and Builder must comply with the
PCA Service Agreement (Service Contract) and any lawful direction given by the Principal
Certifying Authority.
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Note: It is the responsibility of the PCA to ensure that critical phase building inspections are
undertaken in accordance with a PCA Service Agreement and issue to the Applicant, Owner
and Builder appropriate Notice under Section 109L of the Environmental Planning &
Assessment Act 1979 ("the Act") where any breach of this consent occurs.  Failure of the
PCA to issue such notice may result in Council taking action under Section 109V of the Act.
Failure of the Applicant, Owner and Builder to comply with a PCA Service Agreement and
comply with lawful directions of the PCA under this condition may result in Council issuing
fines, notices, orders and commencing legal proceedings.  Council will only enter into PCA
Agreements with the Owner of the land being developed.  Council, if appointed as the PCA,
will report to the owner of the land being developed.

10. Existing trees which must be retained

Approval is NOT granted for the removal of the following trees, which Council has
determined to be significant landscape elements. Where indicated a Tree Preservation Bond is
required to be lodged with Council. The Bond has been applied in accordance with Council’s
policy regarding the bonding of trees on or adjacent development sites, where an assessment
has determined that the proposed development may impact on the preservation of the
following trees.

Council
Reference No:

Species Location Dimension
(Metres)

Tree
Preservation
Bond required

1 Macadamia integrifolia
Macadamia

Rear boundary 7 x 4m $0

2 Brachychiton acerifolius
Illawarra Flame tree

Rear boundary 9 x 5m $0

The Construction Certificate plans must include reference to the retention of the above
mentioned trees and identify the trees by Councils reference number and colour or shade them
in the colour green for trees to be retained and yellow for trees to be transplanted.

A bond is placed on individual trees when considered appropriate by Council’s Landscape
Development Officer. The value of the bond may represent the full value of the tree or the

Officer’s Assessment of potential damage to the tree or a group of trees during development.
The bond may be in the form of a bank guarantee and must be lodged prior to the issue of a
Construction Certificate.  The bond will not be released until Council has inspected and is
satisfied with the condition of the trees.  Council may use part or the entire bond to carry out
works to trees or replace them, if they are not in a satisfactory condition.

Where trees have not been preserved and retained in accordance with the approval the
developer may forfeit the total bond amount.

11. Trees which may be removed

This consent includes approval under Council’s Tree Preservation Order to remove the
following trees:
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Council
Reference No:

Species Location Dimension
(Metres)

3 Ilex aquifolium English
Holly

Rear yard within proposed foot
print of dwelling

4.5 x 3.5m

The Construction Certificate plans must include reference to the removal of the above
mentioned trees and identify the trees by Council’s reference number and colour or shade
them in the colour red.

12. Level changes in the vicinity of trees

No level changes are to occur within the dripline of the canopy of the following trees in order
to allow for the preservation of their root zones.

Council
Reference No:

Species Location Dimension
(Metres)

1 Macadamia integrifolia Macadamia Rear boundary 7 x 4m
2 Brachychiton acerifolius Illawarra Flame tree Rear boundary 9 x 5m

13. Protective fencing mulching and irrigation around trees

To limit the potential for damage to trees to be retained, the area beneath their canopies must
be fenced. The fencing must encompass the maximum possible area covered by the dripline of
the canopy to allow for development and remain in place until the completion of building
works.  The fencing should be a minimum of a 1.8 metres high chainlink or welded mesh
fencing. The fencing is to be maintained for the duration of the building works.

To ensure adequate moisture levels for the growing medium, protected within the fenced
areas, all areas within the perimeter of the safety fencing are to be covered with woodchip
mulch to a depth of 100mm. All steep gradients unable to be effectively covered with mulch
are to be protected with hessian cloth to be kept at a moisture level sufficient to ensure the
preservation of tree root systems.

To ensure the continued preservation of the aforementioned existing trees by providing
adequate soil moisture, a irrigation program or temporary irrigation system is to be installed
and an irrigation program maintained during the full course of construction works.

14. Connection to existing drainage system

Stormwater run-off from the proposed alterations and additions are to drain to the existing
stormwater drainage system.

The existing stormwater drainage pipes on the property must be checked and certified by a
practising hydraulic engineer to ensure that all existing stormwater pipes are in good
condition and are operating satisfactorily. Certification and a plan showing pipe locations and
diameters must be submitted to Council or the accredited certifier prior to the final building
inspection.

Note: connection of stormwater run-off to the Sydney Water sewer system is not permitted.
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If the existing stormwater pipes are not in good condition and/or not operating satisfactorily,
the existing drainage system must be upgraded. Certification and a plan showing pipe
locations and diameters of the upgraded system must be submitted to Council or the
accredited certifier prior to the final building inspection.

15. Long Service Levy Payment

A Long Service Levy under Section 34 of the Building & Construction Industry Long Service
Payment Act , 1986, must be paid and proof of payment provided prior to the issue of a
Construction Certificate.

The Levy can be paid directly to the Long Services Payments Corporation or to Council.

16. Erosion and sediment control

Erosion and Sediment controls must be designed and implemented in accordance with the
requirements contained within Council’s “Stormwater Development Control Plan and Local
Approvals Policy”.

17. Compliance with erosion and sediment control plan

The erosion and sediment control plan must be implemented during site works and
construction activities. All controls in the Plan must be maintained at all times. A copy of the
Plan must be kept on-site at all times and made available to the accredited certifier and
Council officers on request.

18. Sediment removal from vehicle wheels

A vehicle wheel wash, cattle grid, wheel shaker or other appropriate device, must be installed
to prevent mud and dirt leaving the site and being deposited on the street.

19. Display of Council’s warning sign for soil and water management

Throughout the demolition, excavation and construction period, Council’s warning sign for

soil and water management must be displayed on the most prominent point of the building
site, visible both from the street and site.

A copy of the sign is available from Council.

20. Stockpiles

Stockpiles of topsoil, sand, aggregate, soil or other material must not be located on any
drainage line or easement, natural watercourse, footpath or roadway, or within the dripline of
any Street Tree. Stockpiles within the construction site must be protected with adequate
sediment controls, in accordance with Council’s Code for Sediment Control.

21. Location of building operations

Building operations such as brick cutting, washing tools or brushes and mixing mortar must
not take place on public roadways or footways or in any other location which could lead to the
discharge of materials into the stormwater drainage system.



Woollahra Municipal Council Agenda and Business Paper
Application Assessment Panel 10 February 2004

H:\Application Assessment Panel\AGENDAS\2004\feb10-04aapage.doc
73

Footpaths, gutters and roadways must be swept regularly to keep them free from sediment.

22. Disposal of site water during construction

The disposal of site water (includes groundwater, seepage, dewatering and stormwater trapped
in excavations) must be in accordance with the requirements contained within Council’s
“Stormwater Development Control Plan and Local Approvals Policy”. Disposal of site
water to Council’s stormwater system is not permitted. The applicant is advised to liase
with Sydney Water regarding a Trade Waste Agreement.

23. Standard for demolition

All demolition work must be undertaken in accordance with the provisions of Australian
Standard AS2601-2001: The Demolition of Structures.

24. Site fencing

The site must be appropriately secured and fenced to the satisfaction of Council during
demolition, excavation and construction work to ensure there are no unacceptable impacts on
the amenity of adjoining properties. Permits for hoardings and or scaffolding on Council land
must be obtained and clearly displayed on site.

25. Damage security deposit

A security deposit of $8000 for the cost of making good any damage to Council property
caused as a consequence of the construction work, plus an administration fee of $150.00, must
be paid to Council prior to the issue of the Construction Certificate.  The security deposit,
which may be in the form of a bank guarantee, has been calculated in accordance with the
following schedule.

Estimated cost of work Deposit

Works up to $50,000 $2,000
Works in excess of $50,000 & up to $100,000 $4,000
Works in excess of $100,000 $4,000+$200/$10,000

 estimated cost>$100,000

Council may use all or part of the Damage Security Deposit to complete damage restoration
works if they do not meet Council’s requirements.

26. Storage of materials and plant on Council’s footpath

Building, excavation or demolition materials and plant must not be stored on Council’s
footpath and/or roadway unless prior written approval has been obtained from Council’s
Development Engineer.

27. Compliance with Building Code of Australia

(a) All building work must be carried out in accordance with the provisions of the Building
Code of Australia.
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(b) This condition does not apply to the extent to which an exemption is in force under
Clause 187 or 188, of the Environmental Planning and Assessment Regulation 2000,
subject to the terms of any condition or requirement referred to in Clause 187 (6) or 188
(4) of the Regulation.

28. Residential building work

(a) Building work that involves residential building work (within the meaning of the Home
Building Act 1989) must not be carried out unless the principal certifying authority
(PCA) for the development to which the work relates:

• in the case of work to be done by a licensee under that Act:

(i) has been informed in writing of the licensee's name and contractor license
number; and

(ii) is satisfied that the licensee has complied with the requirements of Part 6 of that
Act; or

• in the case of work to be done by any other person:

(iii) has been informed in writing of the person's name and owner-builder permit
number; or

(iv) has been given a declaration, signed by the owner of the land, that states that the
reasonable market cost of the labour and materials involved in the work is less
than the amount prescribed for the purposes of the definition of owner-builder
work in Section 29 of that Act,

and is given appropriate information and declarations under paragraphs (a) and (b)
whenever arrangements for the doing of the work are changed in such a manner as to
render out of date any information or declaration previously given under either of those
paragraphs.

Note: The amount referred to in paragraph (a) (iv) above is prescribed by regulations under
the Home Building Act 1989.  As at the date on which this Regulation was Gazetted,
that amount was $5,000.  As those regulations are amended from time to time, so that
amount may vary.

(b) A certificate purporting to be issued by an approved insurer under Part 6 of the Home
Building Act 1989 that states that a person is the holder of an insurance policy issued for
the purposes of that Part is, for the purposes of this clause, sufficient evidence that the
person has complied with the requirements of that Part.

29. Excavations and backfilling

(a) All excavations and backfilling associated with the erection or demolition of a building
must be executed safely and in accordance with appropriate professional standards.

(b) All excavations associated with the erection or demolition of a building must be
properly guarded and protected to prevent them from being dangerous to life or
property.
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30. Retaining walls and drainage

If the soil conditions require it:

(a) retaining walls associated with the erection or demolition of a building or other
approved methods of preventing movement of the soil must be provided; and

(b) adequate provision must be made for drainage.

31. Signs to be erected on building and demolition sites

(a) A sign must be erected in a prominent position on any work site on which work
involved in the erection or demolition of a building is being carried out :

(i) stating that unauthorised entry to the work site is prohibited; and
(ii) showing the name of the person in charge of the work site and a telephone number

at which that person may be contacted outside working hours.

(b) Any such sign must be removed when the work has been completed.

(c) This clause does not apply to:

(i) building work carried out inside an existing building; or
(ii) building work carried out on premises that must be occupied continuously (both

during and outside working hours) while the work is being carried out.

32. Residential building work over $12,000 in value

Council must be provided with the following information prior to the commencement of any
works;

(a) the proposed builder's details (in writing); and

(b) proof of payment of the required insurance premium pursuant to Part 6 of the Home
Building Act 1989.

33. Wet areas

All floors of wet areas are to be constructed and finished so as to be impervious to water and
graded to a sufficient number of floor drains.

34. Support for neighbouring buildings

(a) If an excavation associated with the erection or demolition of a building extends below
the level of the base of the footings of a building on an adjoining allotment of land, the
person causing the excavation to be made:

(i) must preserve and protect the building from damage; and
(ii) if necessary, must underpin and support the building in an approved manner; and
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(iii) must, at least 7 days before excavating below the level of the base of the footings
of a building on an adjoining allotment of land, give notice of intention to do so to
the owner of the adjoining allotment of land and furnish particulars of the
excavation to the owner of the building being erected or demolished.

(b) The owner of the adjoining allotment of land is not liable for any part of the cost of
work carried out for the purposes of this condition, whether carried out on the allotment
of land being excavated or on the adjoining allotment of land.

(c) In this condition, allotment of land includes a public road and any other public place.

Mr D Waghorn Mr D Booth
ASSESSMENT OFFICER ACTING TEAM LEADER

ADVISINGS

1. Appeal

Council is always prepared to discuss its decisions and, in this regard, please do not hesitate to
contact Mr D Waghorn. However, if you wish to pursue your rights of appeal in the Land &
Environment Court you are advised that Council generally seeks resolution of such appeals
through a Section 34 Conference, instead of a full Court hearing.  This approach is less
adversarial, it achieves a quicker decision than would be the case through a full Court hearing
and it can give rise to considerable cost and time savings for all parties involved.  The use of
the Section 34 Conference approach requires the appellant to agree, in writing, to the Court
appointed assessor having the full authority to completely determine the matter at the
conference.

2. Works and requirements of other authorities

Sydney Water may require the construction of additional works and/or the payment of
additional fees.  Other Sydney Water approvals may also be necessary prior to the
commencement of construction work.  You should therefore confer with Sydney Water
concerning all plumbing works, including connections to mains, installation or alteration of
systems, and construction over or near existing water and sewerage services.

Contact Sydney Water, Rockdale (Urban Development Section) regarding the water and
sewerage services to this development.

3. Application for a Construction Certificate

The required Application for a Construction Certificate may be lodged with Council.
Alternatively, you may apply to an accredited private certifier for a Construction Certificate.

WARNING:  Failure to obtain a Construction Certificate prior to the
commencement of any building work is a serious breach of Section 81A(2) of the
Environmental Planning & Assessment Act 1979.  It is also a criminal offence which
attracts substantial penalties and may also result in action in the Land and
Environment Court and orders for demolition.
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4. Occupational Health and Safety

All site works must comply with the occupational health and safety requirements of the NSW
WorkCover Authority.

5. Modifications to the consent

Changes to the external configuration of the building, changes to the site layout or any
changes to the proposed operation or use will require the submission and approval of an
application under Section 96 of the Environmental Planning & Assessment Act 1979 before
the issue of a Construction Certificate.

6. Storage bins on footpath and roadway

Approval is required from Council prior to the placement of any storage bin on Council's
footpath and/or roadway.

7. Home Building Act insurance

Home Building Act Insurance must be obtained from an insurance company approved by the
Department of Fair Trading prior to the commencement of demolition or construction work.

8. Building Code of Australia classification

The classification of the building pursuant to the Building Code of Australia is 1a.

9. Long Service Levy

The current rate of the levy required by this consent is 0.2% of the cost all building and
construction work costing $25,000 or more.

14. Tree preservation

Where tree work has not been approved by this Development Consent the developer is
notified that a general Tree Preservation Order applies to all trees in the Municipality of
Woollahra with a spread of branches greater than three (3) metres and also on all trees,
irrespective of the spread of branches, with a height greater than five (5) metres.  This order
prohibits the ringbarking, cutting down, topping, lopping, pruning, transplanting, injuring, or
wilful destruction of such trees except with the prior written consent of the council.  Written
consent from Council for such tree works must be in the form of a Tree Preservation Order
Permit for Pruning or Removal of Protected Trees obtained from the Parks and Streetscape
Section of Council.

ANNEXURES

1. Plans and elevation
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SECTION 82A REVIEW OF DETERMINATION REPORT

ITEM No. D5

FILE No. DA 1041/2001

ADDRESS: 72 Victoria Street PADDINGTON 2021

PROPOSAL:  Review of numerous conditions of consent (s96).

DATE DA DETERMINED: 12 March 2002 (original DA)
30 May 2003 (s96)

SUBJECT OF REVIEW: Refusal of Section 96 application.

DATE S82A REVIEW
APPLICATION LODGED:

23/09/2003

APPLICANT: Ms J Hill

OWNER: Mr K M Brimaud

REVIEW OFFICER: Mr R Keys

LOCALITY PLAN

Subject
Site

Objectors

North

Locality
Plan
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1. SUMMARY

Reason for report

The Section 96 application was refused under staff delegation on 30 May 2003.  In
accordance with Section 82A of the Environmental Planning and Assessment Act 1979 and
Council’s delegations, the matter is now referred to the Application Assessment Panel for
consideration.

Issues

• Heritage Conservation
• Building Code of Australia

Objections

There were no objections received.

Recommendation

It is recommended that Council maintain its refusal to modify the development consent for the
following reasons :

• the proposal does not accord with the objectives of the Woollahra LEP 1995 relating to
Heritage Conservation

• the proposal does not accord with the objectives of the Paddington DCP
• the proposal would impact on the character of the Heritage Conservation Area
• the proposal is not in the public interest

2. BACKGROUND

Development Application No. DA 1041/2001 was lodged on 15 November 2001.  The matter
was considered at the Application Assessment Panel on 12 March 2002.  The Panel resolved
to grant the development consent, subject to 50 conditions.  The conditions included the
following:

2. Parapet

The first floor rear parapet on No. 72A is to be constructed in accordance with the
conditions depicted on Section AA using a metal or timber balustrade to protect the
integrity of the Conservation Area.

3. Balustrades

Balustrades are to be constructed only in metal or timber, as glass balustrades are
inappropriate in the local context.

4. Front setback

The external face of the southern wall of the third level ensuite of No. 72A is to be set
back a minimum of 2.7 metres from the Victoria Street frontage to maintain the visual
integrity of the street.
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5. Render

The rendering of new external walls is to be smooth with no scribing or imitation ashlar
courses to protect the integrity of the Conservation Area.  Details of any proposed
decorative mouldings are to be submitted for the approval of Council’s Heritage Officer
prior to the issue of any construction certificate.

6. Open Space

The pergola to the rear courtyard is to remain unroofed to comply with the Building
Code of Australia Light and Ventilation requirements.

A Section 96 modification application was subsequently lodged on 9 May 2003.  The
application was refused under staff delegation for the following reasons:

1. The proposed amendments are in contravention to Conditions 2, 3, 4, 5 & 6 of
development consent.  It is considered that these conditions should not be deleted
having regard to the character of the Paddington heritage conservation area, the
character of the streetscape and the provisions of the Paddington DCP

2. The roof enclosure to the open rear courtyard does not allow for adequate natural
ventilation to the kitchen and dining room.

3. The roof enclosure to the open rear courtyard does not make allowance for the need for
private open space and soft landscaping as required by the Paddington Development
Control Plan Part 5.1.6 Landscaping and Private Open Space.

4. The drawings as submitted do not give an accurate depiction of the works previously
approved.

5. The required amended Statement of Environmental Effects and Heritage Impact
Statement were not submitted for consideration.

The Notice of Determination of the Section 96 was issued on 2 June 2003.  A copy of the
Section 96 Application Assessment Report is attached (Refer to Annexure 1).

3. DESCRIPTION OF PROPOSAL SUBJECT OF REVIEW

The approved development involved the following:

• Internal works to both levels of existing terrace;
• Minor addition to rear bedroom of existing terrace;
• Demolition of existing eastern garage and construction of part two/three storey, three

bedroom terrace dwelling;
• Subdivision of site into two Torrens title blocks of approximately 66.6m²  (lot 1) and

77.3m²  (lot 2)
• An existing terrace house is on proposed lot 1.  An existing garage structure and

proposed new dwelling relate to lot 2.

The Section 96 modification application proposed the following amendments that also
required the reconsideration of Condition Nos. 2 to 6 of the development consent:

• Proposed glass roof over the rear courtyard to No. 72 to an extended kitchen area.
• Re-align the front ensuite wall on the second floor plan.
• A new roof light over the stairwell.
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• Glass balustrades to the first floor balconies to the rear (north) elevation.
• A change to the fenestration to the front of No. 72A.
• An increase to the extension and to the height of the screening to the eastern and

western boundaries at the rear.

4. DESCRIPTION OF PROPOSED REVIEW

The proposal involves the review of the refusal to modify the development consent.

5. COUNCIL’S STATUTORY RESPONSIBILITIES UNDER S82A

Under Section 82A of the Environmental Planning and Assessment Act 1979, an
applicant may request Council to review a determination of an application, other than for:

(a) designated development,
(b) integrated development; or
(c) state significant development

The request for review must be made within 12 months after the date of determination and the
review must occur in the following way:

(a) If the determination was made by a delegate of Council – the review must be
undertaken by Council or another delegate of Council that is not subordinate to the
delegate who made the determination, or

(b) If the determination was made by full Council the review must also be undertaken by
full Council.

Upon making a determination of the review application, the following must be undertaken:

• If upon review, Council grants development consent, or varies the conditions of a
development consent, it must endorse on the notice of determination the date from
which the consent, or the consent as varied by the review, operates.

• If upon review, Council changes a determination in any way, the changed determination
replaces the earlier determination as from the date of the review.

Council’s decision on a review may not be further reviewed under section 82A.

6. SUBSTANTIALLY THE SAME DEVELOPMENT

The Section 96 application was considered to be substantially the same as the original
development as outlined in the attached report.  The Section 82A review application does not
propose to alter the proposed modification and would be substantially the same development.

7. CONSIDERATION OF REVIEW

The applicant provided the following general statement on the application form for the
reasons for the review application:

“The Section 96 referred previous conditions to the original author rather than an
independent review.  No request was made to clarify the nature of ventilation”.

The applicant had previously provided the following specific statements relating to reasons
for refusal in a letter to Council dated 2 July 2003:
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“1. Referring the application to the same heritage officer is unlikely to result in a different
review.

2. No request was made to clarify the nature of the ventilation which is provided to the
kitchen and dining room.

3. No request was made to provide additional information to the Statement of
Environmental Effects dealing with this issue.  I note that council previously approved a
volume of greater height to the street and with a first floor bathroom which interrupted
the rear for of a significant group of original terrace.  As we felt it inappropriate to do
this the first floor bathroom was relocated to the ground floor thereby reducing the
Floor Space.  As the existing outdoor open space exists on the first floor it seems
unreasonable to provide outdoor open space on the ground floor where it is surrounded
by three storey buildings.

4. It is unclear without detail what this point is ascertaining.

5. As noted in the attached letter the Section 96 was identical with the exception of the
deletion of the rear courtyard and inclusion of ventilating glazing and therefore there
was no need to amend either report.

I do not believe the above points constitute a valid reason for refusal especially when no
request for additional information was made by Council.”

In accordance with the EP & A Regulations Council is able to assess a Development
Application or Section 96 modification application based on the submitted information.  The
issue of whether or not the Council requested additional information relating to a particular
issue is not relevant to this review and does not in itself render a reason for refusal invalid.

In light of the other specific statements above, the reasons for refusal are review below.

7.1 Reason 1

Condition Nos. 2 to 5 of the original development consent related to the preservation of the
Heritage Conservation Area of Paddington.  They were imposed in accordance with the
recommendation from Council’s Heritage Officer, Mr Zoltan Kovacs.  The proposed
modifications effectively reapplied for the original development. The modification
application, however, did include glazing to the full height of the balustrade at the rear in an
attempt to resolve the ventilation issue. It was on this basis that no amended Statement of
Environmental Effects or Heritage Report was submitted with the Section 96 application.  In
line with Council’s standard practise of referring Section 96 applications to the same officer
who assessed the original application (where possible), the matter was referred back to Mr
Kovacs, the following comment was provided:

“Assessment of heritage impact
The proposed development seeks to overturn the conditions, which relate to heritage
conservation issues, imposed by Council on the approved development. These conditions were
Conditions No. 2, 3, 4 & 5 and they are intended to mitigate the intrusive aspects of the
approved development.

The circumstances of the local context have not changed and neither has my understanding of
the issues. The proposed changes to the approval represent intrusive conservation impacts.”
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There is no statutory requirement for a Section 96 application to be assessed by a different
officer.  On this basis it is considered appropriate to refer the modification application to the
same Heritage Officer to provide continuity and consistency in the assessment process.  It is
also reasonable for the Heritage Officer to come to the same conclusion without any further
justification being provided by the applicant.

However, as outlined above, Section 82A of the EP & A Act requires that the review be
undertaken by another delegate of Council that is not subordinate to the original delegate.
While this technically relates to the delegate who ultimately determines the application rather
than providing comments, it would be ideal for an alternative Heritage Officer to provide a
comment.  Due to current staffing issues within Council, Mr Kovacs is the only Heritage
Officer available to comment.  As there was again no additional information, such as an
amended Heritage Report, provided with the review the matter was not referred for further
comment.  The comments provided in relation to the Section 96 application continue to be
valid.

Notwithstanding the issue of which Heritage Officer has and should provide comment on the
matter, the first reason for refusal also relates to non-compliances with the Paddington DCP.
The provisions of the DCP are considered to be less subjective than comments from a heritage
referral and have been assessed by an alternative assessment officer.

The originally proposed balustrade on the rear balconies illustrated masonry with a glazed top
rail element to 72A Victoria Street. The glazed element is not considered to respond to the
historic context of the site and the traditional materials and was required to be replaced with
timber or metal balustrades.  Condition Nos 2 and 3 are in accordance with the provisions of
the Paddington DCP and are considered reasonable.  The modified plans submitted with the
Section 96 application exacerbated the non-compliance by replacing the lower masonry
section with glazing to provide an entirely glazed balustrade to 72A Victoria Street.  The
wholly masonry balustrade on 72 Victoria Street was also replaced with a wholly glazed
balustrade, which is not acceptable in terms of the Paddington DCP.

The required 2.7 metres front setback to the third level ensuite aims to maintain the reading of
the front parapet to match the height of the neighbouring terraces.  It is noted that the
neighbouring terraces do not have a second floor level and the increased setback is required to
maintain the consistency of the front elevations when viewed from the public domain and to
satisfy the aims of Part 5.4 – Infill Development of the DCP, in terms of relating new building
to the existing historic context.  Similar, it is agreed that the proposed ashlar coursing on the
front façade of 72A Victoria Street is inappropriate in the context of the consistent type of
smooth rendered or painted finishes to the existing terraces within Victoria Street.  Thus
Condition Nos 4 and 5 of the original consent also require compliance with the Paddington
DCP and are considered reasonable.  The reference to Condition No 6 is discussed in more
detail below.  Consequently, the basis for the first reason for refusal, being Condition Nos 2 to
6 and compliance with the Paddington DCP, is therefore sound and should be maintained.

7.2 Reason 2

The issue of light and ventilation to the rear of the development has been consistently raised
by Council.  The original development application assessment report notes that inadequate
light and ventilation was a reason for refusal on both Development Application No. DA
874/97 (Refused on 22 April 1998) and Development Application No. IDA 606/98 (Refused
in December 1998).  The following comments were provided by Council’s Building Surveyor
in relation to the original proposal:
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“Part 3.8 Light and ventilation
The main source of light and ventilation is to be from comparatively small courtyards at the
rear and from open terrace areas to the upper levels and providing the rear pergolas remain
unroofed to the rear courtyards the proposal would comply.  Internal laundry/bathrooms will
require mech ventilation to comply with AS 1668.”

Condition No. 6 of the development consent was subsequently imposed.  Therefore, despite
the ventilation issue being raised on numerous previous occasions, the proposed modification
included the enclosure of the entire rear courtyards with “glazed pergolas”, which further
reduced the natural ventilation to the ground floor level.  In light of the reasons for refusal of
the previous development applications and Condition No. 6 of the current development
consent, it is considered reasonable that the Section 96 application was considered based on
the submitted information without a further request for clarification.

The plans submitted with the Section 96 application showed a glazed balustrade with a fixed
glazed ‘pergola’ at the level of the top of the balustrade.  The plans did not show the
balustrade incorporating louvres to provide ventilation.  The rear courtyard of 72 Victoria
Street was thus a fully enclosed area and there was no provision for ventilation to this area nor
the internal living areas of the dining room and kitchen, as required by the Building Code of
Australia.  No new plans were initially submitted with this review application.  Despite the
history of the ventilation issue, Council’s Assessment Officer made a further request for
clarification.  Sketch plans have subsequently been submitted.

The sketch plans show the bottom half of the proposed glazed balustrades as being openable
glass louvres.  These openings within the balustrade are relied upon to provide ventilation to
the rear courtyard.  The dining room and kitchen would then need to “borrow” ventilation
from this area.  It is noted that this method of ventilating the courtyard and internal living
areas would be possible, and enhanced, if the glazed balustrade was replaced with an open
metal or timber balustrade, in accordance with Condition Nos 2 and 3 of consent.  Council’s
Building Surveyor, Mr George Fotis, provided the following comments based on the
submitted sketch plans:

“Under part 3.8.5 of the BCA - Housing Provisions, the proposal does not comply - However,
where an alternative [mechanical] ventilation system is proposed (which would be needed in
this circumstance), the proposal must comply with Performance Requirement P 2.4.5 in
Section 2 of the BCA - Housing Provisions.”

These comments that if the proposal was recommended to be approved, alternative methods
of ventilation could be utilised to satisfy the Building Code of Australian.  Due to the issues
raised above (Refer to Section 7.1) the refusal is recommended to be maintained.  The
proposal in the submitted form, therefore, continues to not comply with the Building Code of
Australia and reason no. 2 of the refusal should be maintained.

7.3 Reason 3

The roof enclosure of the rear courtyard would remove the planter areas from the calculated
soft landscaping area.  However, it is noted that these planters are shown as being constructed
on top of a concrete slab that would not allow natural deep soil drainage.  Strictly in
accordance with the definition of soft landscaping, there was no soft landscaping approved on
the site and the roof enclosure will not further reduce the soft landscaping.
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The rear courtyard, as approved, forms part of the private open space provision in accordance
with the definition in the Paddington DCP.  The approved private open space, however, also
includes the first and second floor rear terraces.  The combined total of these upper level
terraces would continue to satisfy the minimum requirement of 11m² and 12m² of private
open space for 72 and 72A Victoria Street, respectively.

Upon review, it is considered that the proposal would continue to comply with the
requirement for private open space and would not further reduce the soft landscaping on the
site. Therefore, it is recommended that reason no. 3 of the refusal be deleted.

7.4 Reason 4

The Section 96 application assessment report does not discuss this issue in detail.  It is
understood that the discrepancies in the plans related to changes to the proportion of openable
glazing on the front façade, provision of privacy screens on the first floor level rear balcony of
72A Victoria Street, height of screen walls around the front second floor level terrace, and the
removal of detail to the ground floor rear openings to 72 Victoria Street.  These elements
differed from the approved plans and were not coloured to indicate the changes as part of the
proposed modifications.  The nature of these changes do not constitute exempt development
and require development consent.  Without an amended Statement of Environmental Effects
these uncoloured changes were not clarified.  The statement submitted by the applicant in
relation to this reason for refusal does not clarify the issue any further and reason no. 4
remains valid.

7.5 Reason 5

The Section 96 application form indicated that the modification related to various conditions
of consent as well as some changes to the approved plans as indicated in the applicant’s brief
statement above.  Council’s application form and associated checklist for a Section 96
application indicates that a modified Statement of Environmental Effects should be submitted
with every Section 96 application to specifically address the extent of the proposal and any
associated impacts.  A modified Heritage Impact Statement should also be submitted for
applications relating to sites within a Conservation Area.  As the modification related to five
conditions imposed in order to preserve the character of the Conservation Area, the revised
Heritage Impact Statement is considered particularly relevant in order for a proper
reconsideration of these issues.  Modified statements have again not been submitted and this
reason for refusal should be maintained.

8. CONCLUSION

The original development consent, as conditioned, allowed the development of the site to the
full potential of the Conservation Area, the controls within the Paddington DCP and the
requirements of the Building Code of Australia.  While one of the reasons for refusal has been
clarified by additional information, the Section 82A review application continued to be
deficient in modified statements to support the reconsideration of issues previously
considered by Council.  Except for reason no. 3, the assessment and refusal of the Section 96
application is considered reasonable and should be maintained.

9. RECOMMENDATION: Pursuant to Section 82A of the Environmental Planning
and Assessment Act, 1979

THAT Council, as the consent authority, having considered the application for review of its
determination, resolve to maintain its refusal to modify development consent to Development
Application No. 1041/2001 for alterations, additions, new dwelling and subdivision on land at
72 Victoria Street Paddington, for the following reasons:
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1. The proposed amendments are in contravention to Conditions 2, 3, 4, 5 & 6 of
development consent.  It is considered that these conditions should not be deleted
having regard to the character of the Paddington heritage conservation area, the
character of the streetscape and the provisions of the Paddington DCP

2. The roof enclosure to the open rear courtyard does not allow for adequate natural
ventilation to the kitchen and dining room.

3. The drawings as submitted do not give an accurate depiction of the works previously
approved.

4. The required amended Statement of Environmental Effects and Heritage Impact
Statement were not submitted for consideration.

Mr R Keys Mr P Kauter
REVIEW OFFICER TEAM LEADER

ADVISINGS

1. Appeal

Council is always prepared to discuss its decisions and, in this regard, please do not
hesitate to contact Mr R Keys.  However, if you wish to pursue your rights of appeal in
the Land & Environment Court you are advised that Council generally seeks resolution
of such appeals through a Section 34 Conference, instead of a full Court hearing.  This
approach is less adversarial, it achieves a quicker decision than would be the case
through a full Court hearing and it can give rise to considerable cost and time savings
for all parties involved.  The use of the Section 34 Conference approach requires the
appellant to agree, in writing, to the Court appointed assessor having the full authority
to completely determine the matter at the conference.

ANNEXURES

1. Section 96 Application Assessment Report
2. Section 96 plans
3. Original approved plans
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