
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Agenda: Urban Planning Committee 
 
 
Date: Monday, 10 July 2006  
 
 
Time: 6.00pm 

 



 

 

 
Outline Of Meeting Protocol & Procedure: 
 
  The Chairperson will call the Meeting to order and ask the Committee/Staff to present 

apologies or late correspondence. 
  The Chairperson will commence the Order of Business as shown in the Index to the Agenda. 
  At the beginning of each item the Chairperson will ask whether a member(s) of the public 

wish to address the Committee. 
  If person(s) wish to address the Committee, they are allowed four (4) minutes in which to do 

so.  Please direct comments to the issues at hand. 
  If there are persons representing both sides of a matter (eg applicant/objector), the person(s) 

against the recommendation speak first. 
  At the conclusion of the allotted four (4) minutes, the speaker resumes his/her seat and takes 

no further part in the debate unless specifically called to do so by the Chairperson. 
  If there is more than one (1) person wishing to address the Committee from the same side of 

the debate, the Chairperson will request that where possible a spokesperson be nominated to 
represent the parties. 

  The Chairperson has the discretion whether to continue to accept speakers from the floor. 
  After considering any submissions the Committee will debate the matter (if necessary), and 

arrive at a recommendation (R items which proceed to Full Council) or a resolution (D items 
for which the Committee has delegated authority). 

 
Delegated Authority (“D” Items): 
 
  To require such investigations, reports or actions as considered necessary in respect of matters 

contained with the Business Agendas (and as may be limited by specific Council resolutions). 
  Confirmation of Minutes of its Meeting. 
  Any other matter falling within the responsibility of the Urban Planning Committee and not 

restricted by the Local Government Act or required to be a Recommendation to Full Council 
as listed below: 

 
Recommendation only to the Full Council (“R” Items): 
 
  Such matters as are specified in Section 377 of the Local Government Act and within the 

ambit of the Committee considerations. 
  Broad strategic matters, such as:- 

- Town Planning Objectives; and 
- major  planning initiatives. 

  Matters not within the specified functions of the Committee. 
  Matters requiring supplementary votes to Budget. 
  Urban Design Plans and Guidelines. 
  Local Environment Plans. 
  Residential and Commercial Development Control Plans. 
  Rezoning applications. 
  Heritage Conservation Controls. 
  Traffic Management and Planning (Policy) and Approvals. 
  Commercial Centres Beautification Plans of Management. 
  Matters requiring the expenditure of moneys and in respect of which no Council vote has been 

made. 
  Matters reserved by individual Councillors, in accordance with any Council policy on 

"safeguards" and substantive changes. 
 
Committee Membership:    7 Councillors 
Quorum:  The quorum for a committee meeting is 4 

Councillors. 
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WOOLLAHRA MUNICIPAL COUNCIL 
 

Notice of Meeting 
 
 
 
 6 July 2006  
 
 
To: The Mayor, Councillor Andrew Petrie, ex-officio 
Councillors  Keri Huxley  (Chair) 

John Comino (Deputy Chair) 
Christopher Dawson 
Wilhelmina Gardner 
Geoff Rundle 
Isabelle Shapiro 
David Shoebridge 

 
 
 
 
Dear Councillors 
 
 

Urban Planning Committee Meeting – 10 July 2006  
 
 
In accordance with the provisions of the Local Government Act 1993, I request your 
attendance at a Meeting of the Council’s Urban Planning Committee to be held in the 
Committee Room, 536 New South Head Road, Double Bay, on Monday 10 July 2006  
at 6.00pm. 
 
 
 
 
Gary James 
General Manager 
 
 



Woollahra Municipal Council 
Urban Planning Committee  10 July 2006  
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Meeting Agenda 
 
  
Item 

 
Subject 

 
Pages

 
1 
2 
3 

Leave of Absence and Apologies 
Late Correspondence 
Declarations of Interest 
 

 
 

Items to be Decided by this Committee using its Delegated Authority 
 
D1 Confirmation of Minutes of Meeting held on 26 June 2006  1 

Items to be Submitted to the Council for Decision 
with Recommendations from this Committee 

 
R1 Kiaora Lands Working Party – 1133GWP 1 2 

R2 Draft Woollahra Local Environmental Plan – Definition of 
Community Facility – 1064.Amend 61 

31 

R3 Regulating Development on Land which is the subject of Rights of 
Way – 900.G 

60 

R4 View Obstruction Devices to Replace Dead Trees – 900.G 72 
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Item No: D1 Delegated to Committee 

Subject: Confirmation of Minutes of Meeting held on 26 June 2006  

Author: Les Windle, Manager – Governance 
File No: See Council Minutes 
Reason for Report: The Minutes of the Meeting of Monday 26 June 2006 were previously 

circulated.  In accordance with the guidelines for Committees’ operations it 
is now necessary that those Minutes be formally taken as read and 
confirmed. 

 
Recommendation: 
 
That the Minutes of the Urban Planning Committee Meeting of 26 June 2006 be taken as read and 
confirmed. 
 
 
 
 
 
Les Windle 
Manager - Governance 
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Item No: R1       Recommendation to Council 

Subject: Kiaora Lands Working Party 

Author: Allan Coker – Director Planning and Development 
File No: 1133.GWP 1 
Reason for Report: To present the minutes of the Kiaora Lands Working Party meeting of 27 

June 2006 
 
Recommendations 
 
1. That Woolworths Ltd be advised that Council has made no commitment in relation to the sale, 

lease or development of council’s land. 
 
2. That staff report to the next meeting of the working party on the probity and direct negotiation 

issues that arise from Woolworth’s approach to develop the Kiaora Lands site.  That the 
report consider whether or not council should enter into direct negotiations with Woolworths 
Ltd, and if so, how the process should be managed to ensure that it is conducted in accordance 
with the guidelines provided by the Independent Commission against Corruption (ICAC).  

 
3. That, as part of the report required by recommendation No. 2, staff report on how the proposal 

may or may not satisfy the objectives of the Double Bay DCP and whether the development 
of the site, including council and Woolworth’s owned lands will provide the opportunity to 
produce a better planning outcome than separate development by the land owners.   

  
4. That Woolworths be requested to address the following issues at the next working party 

meeting: 
 

a. proposals for loading and unloading 
b. traffic circulation and traffic impacts on the local street network, including the 

intersections with New South Head Road 
c. how the west, south and east walls of the supermarket will be designed to achieve an 

attractive design and minimise impacts on adjoining properties 
d. proposals for open space and landscaping 
e. evaluation of the scheme against the objectives of the Double Bay DCP, Section A2.3, 

and how it will achieve a connectivity between north and south Rose Bay 
f. calculation of the site lands owned by Woolworths and Council, including public roads 
g. proposals for making the development fully accessible 
h. proposals for making Kiaora Lane more pedestrian friendly. 

 
 
 
Background 
 
At its meeting on 13 February 2006 the Urban Planning Committee considered a report on planning 
controls and future commercial decisions for the Kiaora Lands in Double Bay. The Council adopted 
the following recommendation on 27 February 2006: 
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A. That the report on Kiaora Lands, Double Bay be received and noted. 
B. That Council retain the current planning controls for the Kiaora Lands site pending a review 

of Council’s assets and investigation of alternate schemes.  
C. That Council urgently convene a Working Party to consider the future of Council’s Kiaora 

lands. The Working Party to comprise the Double Bay and Cooper Ward Councillors and any 
other interested Councillors. 

D. That Council request that the DA Consent be surrendered to Council. 
E. That Council extends the Section 94 Plan to include all the land covered by the Kiaora Lands 

development consent. 
 
Kiaora Lands Working Party 
 
The first meeting of the Kiaora Lands Working Party was held on 16 May 2006. A report on the 
minutes of that meeting was presented to the Urban Planning Committee on 29 May 2006.  The 
committee received and noted the report and this recommendation was adopted by Council on 13 
June 2006. 
 
The recommendations and actions arising from the first meeting of the working party are 
summarised as follows: 
 

Recommendation Current Status 
1. Must contain a supermarket The revised scheme provides for a new enlarged 

supermarket 
2. GM to advise on meetings with the developers Completed by e-mail 
3. Owners be invited to make representations at a future 
meeting of the WP. 

Woolworths completed their presentation at the WP meeting 
held on 27 June 2006. 
Mr Solomon to be invited to a future meeting to make his 
presentation. 

4. Confidential  
5. Confidential  
6. Staff report required on previous traffic and car 
parking analysis. 

To be provided to a future meeting 

 
The minutes and recommendations of the second meeting of the Kiaora Lands Working Party are 
attached as annexure 1.  It will be noted from the minutes that Woolworths presented a new 
scheme for the site.  This scheme is illustrated in annexure 2.     
 
The new scheme, involving only that part of the site owned by Woolworths and council, generally 
provides for: 
 
  closure of Patterson Street near midway between Manning Road and Anderson Street 
  closure of Anderson Street north of the rear boundaries of the properties with frontage to 

Court Road 
  car parking at ground level over most of the consolidated site with specialty retail and 

supermarket entry to Kiaora Lane 
  new 3 storey retail and commercial office development on the site of the existing Woolworths 

supermarket with arcade connecting the proposed supermarket with New South Head Road 
  new supermarket at first floor level over most of the consolidated site accessed by travelators 

from the Kioara Lane entry level 
  car parking on the roof of the supermarket with pedestrian travelator access to the 

supermarket 
  loading and unloading off Kiaora Lane west of the supermarket/car parking building. 
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Councillor response to the new scheme is recorded in the minutes of the working party meeting.  
Suffice to say that there was a general consensus that council should continue to work with 
Woolworths in developing an alternative scheme.  The working party made the following 
recommendations: 
 
“1. That Council continue to work with Woolworths in developing an alternative scheme for the 

site, as presented to the Kiaora Lands Working Party on 27 June 2006. 
 

2. That Woolworths be requested to address the following issues at the next working party 
meeting: 
a. Proposals for loading and unloading 
b. Traffic circulation and traffic impacts on the local street network, including the 

intersections with New South Head Road 
c. How the west, south and east walls of the supermarket will be designed to achieve an 

attractive design and minimise impacts on adjoining properties 
d. Proposals for open space and landscaping 
e. Evaluation of the scheme against the objectives of the Double Bay DCP, Section A2.3, 

and how it will achieve a connectivity between north and south Rose Bay 
f. Calculation of the site lands owned by Woolworths and Council, including public roads 
g. Proposals for making the development fully accessible 
h. Proposals for making Kiaora Lane more pedestrian friendly. 

 
3. That staff address the direct negotiation issues raised by the General Manager.” 
 
Discussion 
 
While there was qualified support to progress the scheme with Woolworths it is important that the 
council does not become entrapped in direct negotiations with Woolworths without first 
determining whether direct negotiations are appropriate and, if so, clearly putting its reasons for 
direct negations on the public record.  Therefore, while there appear to be good planning reasons to 
work with Woolworths on a new scheme it is essential that the necessary structures, external 
advisors, and negotiation protocols are put in place to ensure that the Woolworth’s solution is the 
best one to meet our requirements and vision for the future of Double Bay.  The reasons for this 
approach are set out in the publication, Direct Negotiations, Guidelines for Managing risks in 
Direct Negotiations, ICAC May 2006.  For this reason it is important that, until a decision has been 
made by council to enter into direct negotiations, council makes a clear statement that there is no 
commitment in relation to the sale, lease or development of council’s land.  
 
The recommendations of this report were developed with these issues in mind and having regard to 
the recommendations of the working party which give cautious support for the new Woolworths 
proposal.  
 
 
Allan Coker Gary James 
Director Planning and Development General Manager  
 
ANNEXURES 
 
1. Minutes of Kiaora Lands Working Party meeting 27 June 2006. 
2. Powerpoint presentation presented to the Kiaora Lands Working Party meeting held on 27 

June 2006.  
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Item No: R2 Recommendation to Council 

Subject: Draft Woollahra Local Environmental Plan – Definition of Community 
Facility  

Author: Peter Kauter, Executive Planner 
File No: 1064.Amend 61 
Reason for Report: To respond to a Council resolution to prepare a Local Environmental Plan to 

clarify the meaning of the definition of “community facility”  
 
Recommendations 
  
A. THAT, having regard to the further advice of Dr Taylor, Council determine how the draft 

LEP should apply to the land of the former Rose Bay Bowling Club. 
 
B. THAT, subject to the issue of a certificate under section 65 of the Environmental Planning 

and Assessment Act 1979, Draft Woollahra Local Environmental Plan 1995 (Amendment No. 
61), as may be determined by Council, be placed on public exhibition for a period of a least 
28 days.  

 
C. THAT the Committee’s recommendations arising from this report be considered as a matter 

of urgency and be referred to the Council Meeting on 10 July 2006 for consideration. 
 

 
 
Background 
 
Council, at its meeting on 26 June 2006, adopted the following recommendation after considering a 
recommendation of the Urban Planning Committee relating to the Cranbrook School Court of 
Appeal decision: 

 
1. That Council immediately prepare a Local Environmental Plan (LEP), excluding the Rose 

Bay Bowling Club site, to clarify the meaning of the definition of “community facility” to 
preclude an “educational establishment” and to make it consistent with the intent of the 
zoning tables, with the intent of having the amendment in place in the minimum statutory 
period from this day. 

2. That the draft LEP be prepared with the assistance of Dr Lindsay Taylor and brought back to 
the next meeting of the Urban Planning Committee with the intent to submit it to the Council 
meeting on that night as a matter of urgency. 

3. That council not pursue an appeal to the High Court.   
4. That Council write to the Department of Planning about the implications of the Court of 

Appeal decision in relation to the definition, “community facilities” in the Department’s 
standard template LEP and seek its support to expedite the processing of the draft LEP 
referred to in recommendation No.1 above. 

5. That Council ask the Local Government and Shires Association to support Council’s case to 
the Department of Planning for an amending LEP and for an amendment to the standard 
template LEP.  

6. That the legal advice, report and annexures submitted to the Urban Planning Committee on 
26 June 2006 remain confidential for a period of six months or until the matter is finally dealt 
with. 

This report is in response to items 1 and 2 of the Council’s resolution. 
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Court of Appeal decision 
 
The Court of Appeal made the following orders in the matter of Cranbrook School v Woollahra 
Council [2006] NSWCA 155 in which it considered the School’s appeal against a Land and 
Environment Court’s decision that the development proposed by DA508/05 for a preparatory and 
junior school development partly on land zoned open space was not permissible: 
 
(1)  Appeal allowed;  
(2)  Set aside the Judgment and Orders (other than Order 2) of the Land and Environment Court 

dated 14 December 2005;  
(3)  Declare that the development proposed in Development Application No. 508/2005/1 lodged 

by the appellant with the respondent on 16 August 2005 seeking development consent for the 
erection of school buildings and associated facilities on the land contained in Folio 
Identifiers 6/17607, 2/317149, 1/1033645 and 2/1033645 to be used for the purpose of the 
School conducted by the appellant is development permissible with consent under the 
provisions of the Woollahra Local Environmental Plan 1995 being development that 
constitutes a “community facility” within the meaning of that Plan;  

(4)  Respondent to pay the costs of the appeal. 
 
Order 3 resolved the issue of permissibility in favour of the applicant. 
 
The definition of “community facility” in Woollahra Local Environmental Plan 1995 (WLEP) is: 
 

‘Community facility’ means a building or place owned or controlled by the Council, a public 
authority, a religious organisation or a body of persons associated for the physical, social, 
cultural, economic, intellectual or religious welfare of the community, which may include:  
(a)  a public library, rest rooms, meeting rooms, recreation facilities, a childcare centre, 

cultural activities, social functions or any similar building, place or activity, or  
(b)  a community club, being a building or place used by persons sharing like interests, but 

not a registered club, 
whether or not that building or place is also used for another purpose.” 

 
In the Court of Appeal judgement, at paragraphs 50 – 52, McColl JA stated: 
 

50.  It is the fact that the entities identified in the definition have the requisite community 
character that operates as a control on the use to which the land can be put. Such 
entities could only use buildings or places they own or control in accordance with their 
constitutions. 

  
51. Mr Officer submitted that on this approach a religious organisation could, for example, 

erect a block of flats on open space land – presumably intended to be an illustration of 
the extreme result of the interpretation which appeals to me. I do not see that as 
illustrating the absurdity of the proposition. A block of flats erected, for example, by the 
Catholic Church to house priests, nuns or the destitute readily falls within the ordinary 
connotation of a community facility – at least once it is recognised, as it is in the WLEP, 
that a religious organisation has the requisite community character. It may be that 
when considering whether permission should be granted for such a proposal, 
discretionary issues such as intensity of the development may lead to its rejection 
having regard the objectives of the Open Space Zone that community facilities be 
“sympathetic to the environmental characteristics of the land and surrounding areas” – 
however such considerations do not inform the interpretation issue. 
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 52.   Another use to which Open Space land can plainly be put demonstrates why the 
proposition that the WLEP permits the erection of a block of flats on land so zoned, but 
owned or controlled by the relevant community organisation is not an absurd result. 
“Utility installations” are permitted with consent on Open Space land: cl 5, Open 
Space Zone table. Such installations include a building or work used by a public utility 
carrying on any of a “railway, road transport, water transport, air transport, wharf or 
river undertakings”: see Sch 1 definitions of “utility installations” and “public utility 
undertaking”. If a railway can, theoretically at least, be constructed on open space 
land, a block of flats may seem to many to be a lesser evil. 

 
The implications of the Court of Appeal’s decision are that, other than registered clubs, any use 
could be categorised as a “community facility” subject only to the Council, a public authority, a 
religious organisation or a body of persons associated……  being the owner or controller of the 
building or place. Therefore, there would be no issue regarding permissibility in respect of DAs for 
a broad range of uses if they are made by an entity which falls into one of the owning/controlling 
categories. 
 
Prior to the Court of Appeal’s decision it was thought that the uses stated in (a) of the definition, i.e. 
a public library, rest rooms, meeting rooms, recreation facilities, a childcare centre, cultural 
activities, social functions or any similar building, place or activity, limited what could comprise a 
“community facility”. The concern is that the Court of Appeal’s decision significantly broadens the 
range of uses that are now permissible in the Open Space zone.  

WLEP and “community facility” 
 
It is necessary to understand the context of “community facility” within the WLEP in deciding how 
the definition should be amended. 
 
4.1 Where are the terms “community facility” and “community facilities” used? 
 
 The terms “community facility” and “community facilities” appear in WLEP in the following 
contexts:  
 

Clause 2. The aims and objectives of this plan 
(1) The aims of this plan are - 

 (d) to provide for an appropriate balance and distribution of land for commercial, 
retail, residential and tourist development and for recreation, entertainment and 
community facilities, 

 
(2) The objectives of this plan are - 

(a) in relation to residential development - 
(i) to promote the development of land to which this plan applies as a 
comprehensively planned residential community providing recreational, 
commercial, retail and community facilities of a type which are appropriate to 
meet the needs of the population to be accommodated, 
(ii) to relate population density to the capacity of the existing road network, the 
availability of parking, the provision of public open space, the capacity of the 
natural environment to accept change without losing its attributes, the capacity of 
existing utility networks, the level of service by public transport, and the proximity 
to the city centre, schools, shops, health services and community facilities, 
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DEVELOPMENT CONTROL TABLE - ZONE NO. 5 - (SPECIAL USE ZONE) 
 
2. Description of the zone 
The Special Use Zone applies to land used or reserved for government and community 
facilities. These include railways, roads, defence installations, water, sewer and drainage 
works, hospitals, schools, churches, police stations and lighthouses. 
 
3. Objectives of the zone 
The objectives are: 

(a) to identify land : 
(i) which is used for particular public and community facilities, educational 
facilities, railway purposes or urban infrastructure, or 

 
5. Development which may be carried out only with development consent 
Development for the purpose of: 

The particular land use indicated by red lettering on the land use map, including land 
uses ordinarily incidental or ancillary to the particular use (other than the particular 
use of railways); local community facilities; land uses related to railways authorised 
by the Transport Administration Act 1988, but only where the use indicated by red 
lettering is a railway use; utility installations (other than gas holders or generating 
works); works to enable public access to and along the foreshores. 

 
DEVELOPMENT CONTROL TABLE - ZONE NO. 6 - (OPEN SPACE ZONE) 
 
2. Description of the zone 
The Open Space Zone applies to public or private land used or intended to be used for 
recreational purposes. Land which is within this zone may also be used for community 
facilities. 
 
3. Objectives of the zone 

The objectives are: 
 (d) to enable development for the purpose of public and private recreation and 
community facilities sympathetic to the environmental characteristics of the land 
and surrounding areas,  

 
5. Development which may be carried out only with development consent 
Development for the purpose of: 

Community facilities; recreation areas; recreation facilities; roads; uses or buildings 
associated with development permitted in the zone without development consent; utility 
installations (other than gas holders or generating 
works). 

 
Clause 13. Community use of certain facilities 
 
A person may, with the consent of the Council, use the facilities and sites of schools, colleges 
or other educational establishments for: 

(a) community uses, or 
(b) commercial operation of both the facilities and sites, or 
(c) development for the purpose of community facilities, 

whether or not the development is ancillary to the use of those facilities and sites for the 
purposes of schools, colleges, or other educational establishments. 
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Clause 21E. Development on certain land in Double Bay 
 
(1) This clause applies to land shown edged heavy black on the map marked “Woollahra 
Local Environmental Plan 1995 (Amendment No 44) – Site Map”. 
 
(5) The Council must not grant consent to a comprehensive development application unless it 
is satisfied that adequate provision has been made for: 

(a) public car parking, and 
(b) public toilets, and 
(c) community facilities, and 
(d) civic space. 

 
Clause 30. Additional uses within heritage conservation areas 
 
(1) This clause applies to all buildings and the allotments on which they are situated or any 
parts thereof located within a heritage conservation area, other than those situated within 
Zone No. 3(a), 3(b), 3(b1) or 3(c): 

(a) where the whole or part of the building has a history of a lawfully commenced non-
residential use, whether or not that use was discontinued, abandoned or interrupted, 
and 
(b) where the whole or part of the building was originally lawfully constructed with a 
non-residential design or was lawfully altered or adapted to a non-residential design. 

(2) Notwithstanding clause 8, the Council may consent to the use of a building or part thereof, 
referred to in subclause (1), for the purpose of commercial premises (not being a brothel), 
community facilities, artisans’ studios, educational establishments, public buildings and 
shops. 
 
SCHEDULE 1 - Definitions 
Definitions - refer to clause 5 
 
Community facility means a building or place owned or controlled by the Council, a public 
authority, a religious organisation or a body of persons associated for the physical, social, 
cultural, economic, intellectual or religious welfare of the community, which may include: 

(a) a public library, rest rooms, meeting rooms, recreation facilities, a child care 
centre, cultural activities, social functions or any similar building, place or activity, or 
(b) a community club, being a building or place used by persons sharing like interests, 
but not a registered club, 

whether or not that building or place is also used for another purpose. 
 

SCHEDULE 2 – Development for certain additional purposes 
 
Development for certain additional purposes – refer to clause 17 
Land being Lot 101, DP 884301, and known as 23-25 Rowe Street, Woollahra – community 
facility and the distribution of food for charitable purposes by a non-profit organisation. 

 
4.2 Where are community facilities permitted? 
 
The permissibility of community facilities in WLEP 1995 is set out in the following table: 
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Zone Permissible without 

consent 
Permissible with 

consent 
Prohibited 

2(a)    
2(b)    
3(a)    
3(b)    
3(b1)    
3(c)    

5    
6    

Proposed “community facility” definition   
 
As required by item 2 of the Council’s resolution, Dr Lindsay Taylor of Lindsay Taylor Lawyers, 
has provided advice (annexure 1) on the proposed wording of the definition of “community 
facility” to achieve the stated purpose, i.e. to prohibit educational establishments and be consistent 
with the intent of the zoning tables. The proposed changes to the definition are as follows: 
 

Community facility means a building or place owned or controlled by the Council, a public 
authority, a religious organisation or a body of persons associated for the physical, social, 
cultural, economic, intellectual or religious welfare of the community, which may include:  

(a) a public library, rest rooms, meeting rooms, recreation facilities, a childcare centre, 
cultural activities, social functions or any similar building, place or activity, or  
(b) a community club, being a building or place used by persons sharing like interests, 
but not a registered club, 

whether or not that building or place is also used for another purpose. which is used for the 
purposes of the physical, cultural, economic, intellectual or religious welfare of the 
community, not being a building or place elsewhere defined in this Schedule. 
 

Schedule 1 of the WLEP contains definitions. Defined buildings and places are: 
 

Advertising structure; Artisan’s studio; Backpackers accommodation; Bed and breakfast 
accommodation; Boarding house; Boatshed; Bulk store; Bus depot; Bus station; Café; Car 
parking station; Child care centre; Club; Commercial premises; Dual occupancy; Dwelling 
house; Educational establishment; Generating works; Helipad; Heliport; Heritage item; 
Hospital; Hotel; Housing for aged persons; Inter-war flat building; Liquid fuel depot; 
Medical centre; Medical consulting rooms; Mixed development; Motel; Motor showroom; 
Nursing home; Office; Parish centre; Place of assembly; Place of public worship; Public 
building; Recreation establishment; Recreation facility; Residential flat building; Retail plant 
nursery; Restaurant; Road transport terminal; Sea wall; Serviced apartments; Service 
station; Shop; Slipway; Transport terminal; Utility installation; Warehouse; Welfare and 
charitable services 

 
Schedule 1 is attached as annexure 2. 
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Consideration 
 
The Council’s resolution requires the definition of “community facility” to: 

  preclude educational establishments 
  be consistent with the zoning tables 

 
The proposed definition would preclude educational establishments as they would be a building or 
place elsewhere defined in this plan. 
 
The zoning tables are in clause 8 of the WLEP. There are 9 zoning tables comprising 2 residential, 4 
business, 1 open space, 1 special use and 1 national parks and nature reserves. 
 
As mentioned earlier a “community facility” is prohibited in the residential zones. This would not 
be altered by the proposed definition. The objectives for the residential zones do not mention 
“community facility”. The proposed definition would therefore be consistent with the residential 
zoning tables. 
 
A “community facility” is permissible in the business zones apart from the 3(b1)-Restricted Special 
Business zone. The 3(b1) zone applies to a small part of Watsons Bay. The objectives do not 
mention “community facility” and the proposed definition would not be inconsistent with the 3(b1) 
zoning table.  
 
There are no objectives for the other business zones which specifically refer to community 
facilities. The restrictions on the scope of development types which comprise a “community 
facility” under the proposed definition will not restrict the permissibility of development in these 
business zones because those development types which are considered appropriate would still be 
permissible regardless of who owns or controls the building or place.  
 
An example would be a church development proposed by a religious organisation in one of the 
business zones where a “community facility” is permissible. Although churches would not fit 
within the proposed definition of “community facility” churches are permissible since they are 
separately defined as a “place of public worship”, a land use category that is not prohibited.  
The proposed definition is considered to be consistent with the business zoning tables. 
 
The Special Uses zoning table is as follows: 
 

DEVELOPMENT CONTROL TABLE - ZONE NO. 5 - (SPECIAL USE ZONE) 
 
1. Zone identification on the land use map 
Coloured yellow, with red lettering and with or without broken red line edging. 
 
2. Description of the zone 
The Special Use Zone applies to land used or reserved for government and community 
facilities. These include railways, roads, defence installations, water, sewer and drainage 
works, hospitals, schools, churches, police stations and lighthouses. 
 
3. Objectives of the zone 
The objectives are: 

(a) to identify land : 
(i) which is used for particular public and community facilities, educational 
facilities, railway purposes or urban infrastructure, or 



Woollahra Municipal Council 
Urban Planning Committee  10 July 2006  
 

 

H:\Urban Planning Committee\AGENDAS\2006\july10-06upage.doc                                                                  Page 1 of 1 

(ii) which is reserved for road widening purposes being land coloured yellow, 
edged with a broken red line and marked with letters "a.r.r." in red (signifying 
arterial road reservation - proposed road widening) or the letters "l.r.r." in red 
(signifying local road reservation - proposed road widening), and 

(b) to improve access to and along the foreshores where opportunities arise. 
 
4. Development which may be carried out without development consent 
Development for the purpose of: 
Drainage; parks and gardens; roads. 
 
5. Development which may be carried out only with development consent 
Development for the purpose of: 

The particular land use indicated by red lettering on the land use map, including land 
uses ordinarily incidental or ancillary to the particular use (other than the particular 
use of railways); local community facilities; land uses related to railways authorised 
by the Transport Administration Act 1988, but only where the use indicated by red 
lettering is a railway use; utility installations (other than gas holders or generating 
works); works to enable public access to and along the foreshores. 

 
6. Development which is prohibited 
Any development other than development included in Item 4 or 5. 
 
7. Related provisions 
Parts 3 and 4 of, and Schedules 2 and 3 to, this plan must be read in conjunction with this 
development control table as they also affect the nature of development which can be carried 
out. 

 
Objective 3(a) of the Special Uses zone is to identify land which is used for particular public and 
community facilities. The particularisation of the facility is clarified on the zoning map by the 
actual wording, i.e. the red lettering. Item 5, Development which may be carried out only with 
development consent, includes local community facility. Local community facility is not a defined 
term under the WLEP. Applying the Court of Appeal’s reasoning it could be interpreted to permit a 
wide range of uses that are virtually only limited by the nature of the owning or controlling entity. 
 
All of our Special Uses zones have the particular facility or use clearly indicated on the zoning map. 
The proposed definition of “community facility” should have the effect of restricting the other 
facilities or uses which would be permissible although the term “local community facility” could 
still prove to be problematic. In the Court of Appeal judgement Basten JA states at paragraph 86: 
 

The developments which may be carried out in the special use zone include “local community 
facilities” (an undefined term, but presumably involving a class of uses similar to 
“community facilities”) and “utility installations (other than gas holders or generating 
works)”demonstrating expressly the overlap between the zones. 

 
Considering objective 3(a) is to identify particular community facilities and that the zoning map 
does this, the proposed definition of “community facility” is considered to be consistent with the 
Special Use zoning table. It is also considered that the word “local” should be deleted from Item 5 
for reason of clarity.  
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The Open Space zoning table is as follows: 
 

DEVELOPMENT CONTROL TABLE - ZONE NO. 6 - (OPEN SPACE ZONE) 
 
1. Zone identification on the land use map 
Coloured dark green without red edging or edged red with the letter "L" or the letter "R". 
 
2. Description of the zone 
The Open Space Zone applies to public or private land used or intended to be used for 
recreational purposes. Land which is within this zone may also be used for community 
facilities. 
 
3. Objectives of the zone 
The objectives are: 

(a) to identify existing publicly and privately owned land used or capable of being used 
for recreational purposes, 
(b) to identify areas which are reserved for future public open space - 

(i) in the case of land edged red and marked with the letter "L" in red, being local 
open space, and 
(ii) in the case of land edged red and marked with the letter "R" in red, being 
regional open space, 

(c) to increase the provision of public open space within the Council's area to meet the 
needs of the population, 
(d) to enable development for the purpose of public and private recreation and 
community facilities sympathetic to the environmental characteristics of the land and 
surrounding areas, and 
(e) to protect the visual and environmental attributes of the foreshores. 

 
4. Development which may be carried out without development consent 
Development for the purpose of: 

Bushfire hazard control; drainage; maintenance of gardens and structures. 
Development pursuant to, or approved in accordance with, the plan of management 
adopted under Division 2 of Part 2 of Chapter 6 of the Local Government Act 1993 and 
for the time being applicable to the subject land. 

 
5. Development which may be carried out only with development consent 
Development for the purpose of: 

Community facilities; recreation areas; recreation facilities; roads; uses or buildings 
associated with development permitted in the zone without development consent; utility 
installations (other than gas holders or generating works). 

 
6. Development which is prohibited 
Any development other than development included in Item 4 or 5. 
 
7. Related provisions 
Parts 3 and 4 of, and Schedule 2 and 3 to, this plan must be read in conjunction with this 
development control table as they also affect the nature of development which can be carried 
out. 
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The proposed definition will limit the range of development types permissible as a “community 
facility” on open space zoned land. Although numerous developments will fall within a building or 
place elsewhere defined in this plan in the proposed definition and therefore not be permissible as a 
“community facility”, they are generally inappropriate developments/uses for Open Space zoned 
land. Under the new definition development which may be carried out without development consent 
and only with development consent are uses suited to Open Space zoned land. It is noted that 
development pursuant to or approved in accordance with a plan of management is permissible. 
Recreation areas, recreation facilities, roads; uses or buildings associated with development 
permitted in the zone without development consent, utility installations (other than gas holders or 
generating works) are also uses permissible with consent. 
 
The uses referred to in subclause (a) and (b) of the current definition are not elsewhere defined apart 
from a childcare centre and a community club. This means that, unless these particular uses are 
included as uses permissible with consent in the zoning table to the open space zone, they would be 
excluded by the proposed definition.  This ‘unintended’ consequence of the proposed definition can 
be overcome by expressly making childcare centre and clubs (other than a club registered under 
the Registered Clubs Act 1976) permissible uses with consent in the open space zone.  The effect of 
these changes is that there would be no change to the uses permissible without development 
consent. 
 
The uses permissible with development consent would be: 
 
  childcare centre 
  clubs (other than a club registered under the Registered Clubs Act 1976) 
  community facilities (with its more limited definition) 
  recreation areas 
  recreation facilities 
  roads 
  uses our buildings associated with development permitted in the zone without development 

consent 
  utility installations (other than gas holders or generating works) 
 
All other development, other than development which is permitted with or without consent is 
prohibited. 

Excluding the Rose Bay Bowling Club site  
  
Council’s resolution of 26 June provided that the draft LEP was not to apply to the land of the 
former Rose Bay Bowling Club.  The draft LEP (annexure 3) therefore applies to all land to which 
WLEP 1995 applies, except for the land contained in folio identifiers 6/17607, 2/317149, 
1/1033645 and 2/1033645, being the land of the former Rose Bay Bowling Club. 
 
It should be noted that the advice from Lindsay Taylor Lawyers in paragraphs 13 to 19 discusses 
this issue and puts three additional options as to how the draft LEP should apply to the former Rose 
Bay Bowling Club land. 
 
This matter can be dealt with in four ways as follows: 
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Option Description Comment 

1 The draft LEP not to apply to any 
development applications made, but not 
determined prior to the gazettal of the LEP. 

The current DA would have to be determined on the basis of 
the Court of Appeal determination, ie. that the proposed 
development is permissible. 
 
DAs submitted prior to the gazettal of the LEP would have 
the ‘benefit’ of the Court of Appeal’s determination of the 
meaning of ‘community facility’. 
 
DAs submitted after the gazettal of the LEP would have to 
be determined under the amended definitions and land use 
controls. 

2 The draft LEP not to apply to any 
development applications made but not 
determined prior to a specified date (such as 
the date of the Council’s next resolution) 

The current DA would have to be determined on the basis of 
the Court of Appeal determination. 
 
DAs submitted prior to the specified date would have the 
‘benefit’ of the Court of Appeal’s determination of the 
meaning of ‘community facility. 
 
DAs submitted after the specified date would have to be 
determined under the amended definition and land use 
controls. 

3 The draft LEP not to apply to DA 508/2005, 
being the school’s current DA. 

The current DA would have to be determined on the basis of 
the Court of Appeal determination, i.e. that the proposed 
development is permissible.  This will be the case whether 
or not the DA is determined before or after the gazettal of 
the LEP. 
 
DAs submitted prior to the gazettal of the LEP would have 
the ‘benefit’ of the Court of Appeal’s determination of the 
meaning of ‘community facility’. 
 
DAs submitted after the gazettal of the LEP, except for DA 
508/2005, would have to be determined under the amended 
definition and land use controls.  

4 Council resolution of 26/6/06.  Draft LEP 
not to apply to the former Rose Bay Bowling 
Club land. 

Would preserve the Court of Appeal interpretation of 
“community facilities”.  Effectively, anything owned or 
controlled by the School would be permissible on the 
former Rose Bay Bowling Club land. 
 
The Current DA would need to be determined on the basis 
of Court of Appeal determination.  This will be the case 
whether or not the DA is determined before or after the 
gazettal of the LEP.  
 
New DAs for development of the former Rose Bay Bowling 
Club land would continue to have the ‘benefit’ of the Court 
of Appeal’s determination of the meaning of ‘community 
facility’. 

 
Dr Taylor recommends that Council adopt option 3 above.  This option provides a simple solution 
to ensure that the school is not denied the benefit of the Court of Appeal’s determination of the 
meaning of ‘community facilities’.  However, it would mean that any future DAs by the school 
would be subject to the amended definitions and land use controls of the draft LEP. 
 
If Council accepted Dr Taylor’s advice on this matter clause 3 of the draft LEP would need to be 
amended as follows: 
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“3. Land to which plan applies 
 

This plan applies to all land to which the Woollahra Local Environmental Plan 1995 
applies but does not apply to the Development Application registered in council’s 
records as DA 508/2005, being a staged application by the Cranbrook School to develop 
a new junior and preparatory school on the land contained in Folio identifiers 6/17607, 
2/317149, 1/1033645 and 2/1033645 or to a further staged application for the same 
development made under section 83B of the Environmental Planning and Assessment 
Act 1979.”  

 
8. Conclusion 
 
The wording of a new definition for “community facility” has been developed in consultation with 
Dr Lindsay Taylor of Lindsay Taylor Lawyers.  The draft LEP (annexure 3) adopts the definition 
and other consequential amendments recommended by Dr Tayor.  The proposed definition is:  
 
Community facility Community facility means a building or place owned or controlled by the 

Council, a public authority, a religious organisation or a body of persons 
associated for the physical, social, cultural, economic, intellectual or 
religious welfare of the community, and which is used for the purposes of 
the physical, cultural, economic, intellectual or religious welfare of the 
community, not being a building or place elsewhere defined in this plan. 

 
Council will also need to determine how the draft LEP should apply to the land of the former Rose 
Bay Bowling Club.  If it accepts Dr Taylor’s recommendation clause 3 of the draft plan will need to 
be amended in the manner set out in section 7 of this report.  
   
 
 
 
Peter Kauter 
Executive Planner 

Allan Coker 
Director – Planning and Development

 

Annexures 
1. Lindsay Taylor Lawyers letter 4 July 2006 
2. WLEP Schedule 1 – Definitions 
3. Draft Woollahra Local Environmental Plan 1995 (Amendment 61) 
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Item No: R3 Recommendation to Council 

Subject: Regulating development on land which is the subject of rights of way  

Author: Peter Kauter, Executive Planner 
File No: 900.G 
Reason for Report: Response to a Notice of Motion 
 
Recommendation: 
 
A. That the report of the Executive Planner in relation to the Notice of Motion on how to better 

regulate development on land which is the subject of rights of way to protect neighbourhood 
amenity and access rights be noted 

 
B. That we consider access to land, including access which relies on rights of way, as part of our 

assessment of development applications based on our current planning controls 
 
 

Background: 
 
The following Notice of Motion was adopted by Council on 15 November 2004. 
 

That a report be presented to the Urban Planning Committee on how Council can better 
regulate development on land which is the subject of Rights of Way to protect neighbourhood 
amenity and access rights. 
 

The matter is also included in the 2005/2008 Management Plan - Environmental Planning with a 
June 2006 target date. 
 
Rights of way relate to the right of a person having an interest in one property to gain access over 
another property. Dominant tenements are properties which enjoy the benefits of rights of way and 
servient tenements are properties over which rights of way exist and which are burdened by rights 
of way. 
  
The right conferred by rights of way may be a right of carriageway or a right of footway. A right of 
carriageway allows the person/s having the benefit to go, pass and repass at all times and for all 
purposes with or without animals and/or vehicles to and from their property. A right of footway 
confers similar rights on a person on foot and without animals and/or vehicles1 (the specific rights 
may vary as described in the instrument on the certificate of title).  
 
Common types of rights of way in our local government area include: 
 

 Inter-allotment passageways to allow outside access to the rear of terrace houses which have 
no rear lane  

 Properties sharing a common driveway 
 
These types of rights of way are often created at the time of land subdivision. 
 

                                                 
1 Refer to the Conveyancing Act 1919; schedule 8, part 1 and part 2 for particulars of the construction of certain 
expressions 
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Rights of way are widely used to create legally binding access and egress over servient tenements in 
favour of dominant tenements.  Developers when subdividing land are generally required by 
councils to ensure that safe vehicular and pedestrian access and egress is provided to and from 
every lot connecting them to public roads.  In limited circumstances, parking may not be required 
but pedestrian access and egress is always required.  Access and egress may also be provided by 
"battle axe" lots where the access handle forms part of the lot's title avoiding potential conflicts that 
often arise between servient and dominant tenements. Community Title subdivisions may include 
access by private roads and paths.  Private roads are considered undesirable other than in the 
context of Community Title where their use and maintenance are controlled under management 
plans. 
 
We have no specific development controls for guiding the assessment and determination of DAs 
which involve rights of way.  Following the assessment and determination of DA109/2003, 2C 
Tarrant Avenue, Bellevue Hill staff follow the legal advice obtained to guide that assessment and an 
administrative procedure has been created on that basis to guide staff.  It was not previously seen 
necessary to have any policy because section 79C of the Environmental Planning and Assessment 
Act 1979 requires Council to consider the public interest.  Implicit in this assessment is that safe 
vehicular and pedestrian access and egress must be provided and maintained to every lot. 
 
The level of access and egress required by Council is determined by a number of factors which 
include, but may not be limited to: 
 

  Council's Access DCP 
  Topography 
  Intensity of the proposed use 
  Emergency Access 
  Risks 

 
Rights of way are normally only acceptable where they service one or two single dwelling house 
lots because requirements for disabled access are not mandatory, the intensity of use is low 
(reducing potential traffic conflicts), emergency access requirements are less onerous and risks, 
including risk of disputes, are low.  Long, narrow, steep or curving rights of way (those without 
passing lanes for vehicular purposes and poor sight lines) are generally not desirable for multiple 
lots including multiple strata lots having regard to Australian Standard 2890.1 (Parking facilities 
Part 1: Off-street car parking) and emergency service access requirements.  Nevertheless, there are 
many old subdivisions where multi-lot development sites are serviced by rights of way and where 
we are aware of disputes between the servient and dominant tenements in some cases. 
 
Given the definition of "site area" in Woollahra Local Environmental Plan 1995 which excludes 
battle axe handles from site area calculations, most developers are pressing the use of rights of way 
in typical two and three lot subdivisions because the burdened lot obtains the benefit of the right of 
way forming part of the site area and therefore allowing a higher FSR for that site.  It is essentially a 
matter for each applicant to determine whether they seek subdivision consent for a battle axe or 
right of way arrangement as either can (subject to satisfaction of other issues e.g. minimum lots 
sizes, etc.) provide a satisfactory form of access and egress to otherwise land locked sites. 
 
It should be noted that other types of regulatory instruments which can apply to land are easements 
and covenants. 
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Regulatory Instruments and the Environmental Planning and Assessment Act 1979 
 
Section 28 of the Act provides that an environmental planning instrument (EPI) may include 
provisions which suspend the operation of regulatory instruments. Regulatory instruments include 
rights of way2, easements, covenants and the like. The purpose of s.28 is to enable development to 
be carried out in accordance with an EPI or with a consent granted under the Act where that 
development may otherwise be constrained by a regulatory instrument such as rights of way.  
Where s.28 provisions apply a development consent may be implemented without the need to 
suspend or modify the regulatory instrument even where that instrument is in conflict with the 
development consent. 
 
The operation of section 28 is illustrated in the following cases: 
 
Case 1 – section 28 provisions apply 
 
A parcel of land is subject to a restrictive covenant that no building is to be erected that exceeds 2 
storeys in height.  A consent authority, considering an application to erect a 3 storey house on that 
parcel, is not required to have regard to the covenant and, if consent is granted for the 3 storey 
house, that development could be implemented without the need to suspend or modify the covenant. 
 
Case 2 – section 28 provisions do not apply 
 
A parcel of land is subject to a restrictive covenant that no building is to be erected that exceeds 2 
storeys in height.  A consent authority, considering and application to erect a 3 storey house on that 
parcel, is not required to have regard to the covenant in determining whether or not to grant consent.  
However, if consent is granted the covenant continues to apply and the person with the benefit of 
the consent could proceed with the development in accordance with the consent only if the covenant 
was suspended or modified.  
  
Woollahra Local Environmental Plan 1995 (WLEP 95), which is an EPI, contains s.28 provisions at 
clause 16A. These provisions relate only to covenants on council owned land in Anderson and 
Patterson Streets Double Bay.  The section 28 provisions were included in the LEP in this case 
because the covenants served no good planning purpose and would have prevented the consent for 
those lands being implemented.  WLEP 95 has no s.28 provisions which affect rights of way on 
privately owned land.  
  
It should be noted that some State Environmental Planning Policies (SEPPs) which apply in 
Woollahra contain s.28 provisions, eg, SEPP(Seniors Living) 2004. 
 
Section 79C(1) of the Act sets out the matters which we must take into consideration in the 
assessment of a development application. These matters include the likely impacts of the 
development and the public interest3 but do not require a consent authority to consider the operation 
of regulatory instruments.  
 

                                                 
2See Pro-Vision Developments Pty Limited v Ku-Ring-Gai Municipal Council [2003] NSWLEC 226 (20 October 2003) 
3 In Carstens v Pitteater [1999] NSWLEC 249 (10 November 1999) it was established that there may be other matters 
of relevance that a consent authority could consider, such as principles of ecologically sustainable development. 
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4. Owners consent 
 
Clause 49 of the Environmental Planning and Assessment Regulation 2000 provides that an owner 
of land or another person with the consent of the owner of the land may make a development 
application. An owner of land over which there is a right of way is the owner of the servient or 
burdened tenement. The consent of the owner of the dominant or benefited tenement is not required 
for the purpose of making a DA relating to the servient tenement. Using the following diagram as 
an example, the consent of the owner of Lot 2 would not be required for a DA involving Lot 1. 
 
 

 
 
However, the owner of lot 2 is likely to be interested in development on lot 1 particularly if that 
owner considers that the proposed development may impede access rights. 
 
DAs required to be notified under our Development Control Plan for Advertising and Notification 
of Development Applications and Applications to Modify Development Consents are required to be 
notified to the owners of adjoining and neighbouring land. In most instances this would result in the 
owners of those properties which may have an interest in any right of way being notified of the DA.   
 
5. Practical Example and Legal advice: 
 
There was a recent development application where the existence of rights of way was an issue, 
DA109/2003, 2C Tarrant Avenue, Bellevue Hill (Tarrant Ave). Legal advice was obtained from our 
solicitors on the impact the rights of way may have on our assessment of the DA. 
  
The legal advice on Tarrant Ave was treated non-confidentially in the assessment report considered 
by the Development Control Committee and therefore can be discussed by the committee in ‘open 
session’. It is annexed to this report.  

Lot 2 
(Dominant or 
benefited lot) 

Lot 1 
(servient or 

burdened lot) 

 
R
O
W
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The legal advice in Tarrant Ave was obtained from Michell Sillar (now known as Home Wilkinson 
Lowry). Submissions were received with the DA from solicitors acting on behalf of the applicant 
and on behalf of one of the objectors. In respect of the right of way the applicant’s land was the 
servient tenement and the objector’s land was the dominant tenement. The right of carriageway was 
used for pedestrian and vehicular access to the dominant tenement. The proposal included the 
construction of a bridge over the right of way. 
 
The submission from the applicant’s solicitor stated it was their client’s intention to approach the 
owner of the dominant tenement seeking a variation of the right of carriageway and in the event of 
the owner not agreeing action would be commenced in the Supreme Court under s.89 of the 
Conveyancing Act 1919. Also, that advice had been obtained from Senior Counsel that there were 
reasonable prospects of such action being successful.   
 
The advice we received from Michell Sillar was that we should adopt a practical approach to 
assessing the development proposal because of how it could impact on the use of the right of way. It 
concluded that we should grant a deferred commencement consent (s.80(3) of the Act) if the 
development was otherwise satisfactory. The deferred commencement condition should provide 
that the consent is not to operate until the applicant obtains a variation of the easement. Based on 
the advice the recommendation of the assessment report for approval included a s.80(3) condition.  
The DCC did not adopt the recommendation rather it recommended refusal of the application for a 
number of reasons including restrictions on access to the objector’s property and the public interest. 
Council adopted the refusal recommendation. The decision to refuse the DA was not appealed. 
Another DA was submitted for a similar development but without the bridge over the right of way 
and it was subsequently approved. 
 
Section 80(3) conditions usually concern major issues related to a development, being issues which 
can not be appropriately addressed by a general condition under s.80A(1). The role of private 
certifiers in deciding if conditions, including s.80(3) conditions, have been satisfied now often make 
it more appropriate to have major issues resolved before a consent is granted. The commencement 
of the operation of consents the subject of a s.80(3) condition can also prove to be problematic. 
Also, s.80(3) conditions still need to meet the Newbury principles4, ie. (1) be for a planning 
purpose, (2) relate to the development, and (3) be reasonable.   

Discussion: 
 
The inclusion of provisions under s.28 of the Act in EPIs has a major influence on protecting rights 
conferred by rights of way. This can be illustrated using the original Tarrant Ave DA, which 
proposed a bridge over a right of way, as an example. The granting of consent to the original DA 
would not have, in itself, enabled the proposed bridge over the right of way to have been lawfully 
built. The applicant would still have needed to vary the terms of the right of way and that may have 
necessitated civil proceedings between the property owners in the Supreme Court. This is because 
WLEP 95 does not contain any s.28 provisions relating to the affected properties. However, if 
WLEP 95 did contain s.28 provisions a development consent for the bridge could have been 
lawfully implemented despite the existence of the right of way.  
 

                                                 
4 As set out in Newbury District Council v Secretary of State for the Environment [1981] AC578 and confirmed in 
Russo & Ors v Burwood Municipal Council (25 November 1996, unreported & Lake Macquarie City Council v 
Hammersmith Management Pty Limited [2003] NSWCA 313 – 132 LGERA 225. 
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Section 28 can have a legitimate role in achieving planning objectives in some circumstances. 
However, the protection of rights conferred by rights of way common in our area is best achieved 
by not having s.28 provisions. It is therefore not necessary to expand the s.28 provisions in WLEP 
95.  It is noted that this is also the approach being taken by the State with the new Standard LEP 
template. 
 
The advice in respect of Tarrant Ave also emphasises that protection of rights conferred by rights of 
way are available through civil law. 
  
In assessing DAs we are required by s.79C of the Act to consider the likely impacts of development 
and the public interest. This can require considering the suitability of any access arrangements. Our 
development control plans (DCPs) include requirements for access including the width, gradient, 
etc, of access ways which may or may not be subject to rights of way.  
 
Objectives could be introduced into our DCPs requiring the impact of development on land affected 
by rights of way to be considered with specific regard to the rights or obligations conferred. For 
example a provision could be included in our Residential DCP 2003 in the following terms:    
 

5.2 Building Size and Location 
 
Objectives 
 
O 5.2.4 (a) To ensure that consideration is given to the  impact of development proposed on 

land affected by rights of way (including lands which are benefited and burdened 
by the rights of way) on the amenity of neighbouring properties  having regard to 
the specific purpose of the right of way.  

 
While it may be open to Council to include a provision, as set out above, this approach is not 
recommended. This is because it opens the way for Council, in exercising its duties as a consent 
authority, to become involved in complex civil property disputes. Our involvement in disputes over 
the access rights of individual property owners is unlikely to assist in their resolution. Council 
should therefore limit its role to that of consent authority. In this role it must consider all of the 
likely impacts of development, including whether or not a proposed development will impact on the 
access (whether by right of way or not) to adjoining and nearby lands. 
 
Therefore, Council should adopt the practical approach, as recommended by Michael Sillar. This 
means that we should examine only the planning impacts of a proposed development and not get 
involved in determining whether or not civil property rights will be affected. 

Conclusion: 
 
Protection of rights conferred by rights of way is primarily afforded to land owners through the land 
title system. In the event of disputes the rights of parties are protected under common law.  
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While we have no specific provisions in our planning framework relating to the development of 
land which is subject to rights of way or other regulatory instruments we are required to consider 
the merit of development under s.79C of the Act.  The public interest considerations here require us 
to consider, from an environmental planning perspective, the adequacy of access for proposed 
development and whether or not proposed development would unreasonably hinder access to or 
impact adversely on adjoining lands.  This consideration does not extend to considering or  
arbitrating on civil access issues between neighbours.  For these reasons it is not considered 
necessary to extend our s.28 provisions or to insert new provisions in our DCPs relating to rights of 
way. 
  
 
 
Peter Kauter 
Executive Planner 

Allan Coker 
Director-Planning and Development 

 
 
ANNEXURES: 
 
Michell Sillar letter dated 21st September 2004 re: Tarrant Ave 
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Item No: R4 Report to Council 

Subject: View Obstruction Devices to Replace Dead Trees 

Author: Brett Daintry – Manager Development Control 
File No: 900.G 
Reason for Report: Responding to a Notice of Motion adopted by Council on 13 March 2006 
 
Recommendation: 
 
That this report be received and noted. 
 
 
Background: 
 
Council resolved on 13 March 2006: 
 

“That a report be written on the feasibility of residents being able to submit a development 
application to build a view obstruction device on their property when trees on their property 
or on neighbouring properties have been poisoned or removed illegally.” 

 
The primary impacts that may arise from the illegal removal or poisoning of trees include: 
 

1. view gain, 
2. loss of privacy, 
3. loss of tree canopy, 

 
The question is: when would a resident want to make an application to submit a development 
application to build a view obstruction device on their property when trees on their property or on 
neighbouring properties have been poisoned or removed illegally? 
 
We are of the opinion that property owners would have little interest in making such an application 
to Council unless it was to remedy a loss of privacy occasioned with the removal of viable 
screening trees.   
 
The remedy open to Council and any person adversely affected is to seek an order under section 
123 of the Environmental Planning and Assessment Act 1979 (“the EPA Act”).  Realistically, this is 
unlikely because the costs of doing so are so prohibitive that neither Council nor neighbours would, 
in all but the most serious case, take such action. 
 
Where significant trees provide neighbours with privacy and the retention of these significant trees 
was considered essential when granting consent we routinely impose standard conditions requiring 
protection and retention of such trees.  Again, the reality is that whilst the maximum penalty the 
Land and Environment Court may impose for such a breach is $1.1 million, the Court has rarely 
imposed penalties that truly deter developers from ignoring such conditions. 
 
Section 126(3) of the EPA Act provides: 
 

“(3) Where a person is guilty of an offence involving the destruction of or damage to a tree 
or vegetation, the court dealing with the offence may, in addition to or in substitution 
for any pecuniary penalty imposed or liable to be imposed, direct that person:  
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(a) to plant new trees and vegetation and maintain those trees and vegetation to a 
mature growth, and 

(b) to provide security for the performance of any obligation imposed under 
paragraph (a).” 

 
To gain access to such Court orders, and at the discretion of the Court, Council must have 
succeeded in a prosecution under section 125(1) of the EPA Act. 
 
Court Cases 
 
The following table provides a summary of the results of recent prosecutions. 
 

Case Description Penalty 
Port Stephens Council v 
Padmos, J H and Anor. [2003] 
NSWLEC 447 

Prosecution:  Breach of Tree Preservation Order 
by pruning – pruning without development 
consent a Moreton Bay Fig Tree situated on  

$20,000 plus Prosecutor’s costs 
on a party/party basis, to be 

agreed or as assessed. 
Hornsby Shire Council v 
Mouawad [2002] NSWLEC 
191 

Prosecution:  Breach of Tree Preservation Order - 
excavator was on the property established that 
there were 173 trees removed or damaged as a 
result of the clearing. The trees were mainly 
species of Eucalyptus and Acacia. The trees had 
diameters ranging between 40mm and 1100mm 
and heights from 4m up to about 25m 

$9,000 plus Prosecutor’s costs on 
a party/party basis, to be agreed 

or as assessed. 

Ryde City Council v Gavan 
Guo Xu [2003] NSWLEC 
146 

Prosecution:  Breach of Tree Preservation Order – 
Tree in park cut off to improve views over park – 
caught in the act by police. 

$7,500 plus Prosecutor’s costs on 
a party/party basis, to be agreed 

or as assessed. 
Newcastle City Council v 
Pepperwood Ridge Pty 
Limited [2004] NSWLEC 218 

Prosecution:  Breach of Tree Preservation Order – 
The Council’s estimates of the number of living 
trees removed which were not weed species is a 
minimum of 110 in the evidence of Mr Payne, an 
ecologist, referred to at par 36 to 39 of the 
Statement of Agreed Facts, and a maximum 
number of 164, as detailed in the affidavit of Mr 
Hewett which was relied on by the Council 

$68,000 plus Prosecutor’s costs 
on a party/party basis, to be 

agreed or as assessed. 

Holroyd City Council v El 
Baysari SM & Anor [2005] 
NSWLEC 179 

Prosecution :- test for proof by circumstantial 
evidence 

Dismissed with costs against the 
Council 

Holroyd City Council v 
Skyton Developments Pty Ltd 
[2002] NSWLEC 32 

Prosecution:- breach of TPO and development 
consent subject to tree bond of $22,000. 

$15,000.00 plus Prosecutor’s 
costs on a party/party basis, to be 

agreed or as assessed. 
City of Canada Bay Council v 
Frank Edward Bird; City of 
Canada Bay Council v 
Michael John Christopher 
(No. 2) [2003] NSWLEC 152 

Prosecution:- trees lopped without consent Guilty - dismissed pursuant to s 
10 of the Crimes (Sentencing 

Procedure) Act 1999 - to supply 
and arrange for the planting of 
two trees in replacement of the 

trees destroyed 
Ku-ring-gai Council v 
Nettcorp Pty Ltd [2003] 
NSWLEC 203 

Prosecution:- development without consent - 
removal of trees - 10 trees on the southern 
boundary were each approximately 10 to 12 
metres in height. They provided screening 
between the car park and the adjoining residences. 

$35,000 plus Prosecutor’s costs 
on a party/party basis, to be 

agreed or as assessed. 

Ristevski v Hurstville City 
Council [2003] NSWLEC 409 

Appeal against penalty imposed by Local Court 
for failure to comply with DA conditions 
protecting trees and illegal retaining walls 
constructed to close to trees. 

Appeal upheld penalty lowered 
from $45,000 to $25,000. No 

order as to costs on the appeal. 

Byron Shire Council v 
Fletcher [2005] NSWLEC 
706 

Prosecution :- cutting down, removing, and/or 
wilfully destroying about 50 trees 

$20,000. + prosecutor’s costs in 
the agreed sum of $13,000 
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Case Description Penalty 
Hornsby Shire Council v 
Khoury [2003] NSWLEC 83 

Prosecution :- illegal removal of 139 trees having 
a height greater than five metres and 29 trees 
having a height greater than three metres but less 
than five metres 

$15,000 + Prosecutor’s costs as 
agreed or assessed + order under 

section 126(3) 

Canterbury City Council v 
Saad [2001] NSWLEC 31 

Prosecution :- 2 trees removed from the site. $5,000+ Prosecutor’s costs as 
agreed or assessed. 

Yarrowlumla Shire Council v 
Fenwick [2000] NSWLEC 
121 

Prosecution :- trees removed for access road to 
farm. 

$5,000 + Prosecutor’s costs as 
agreed or assessed. 

   
Penrith City Council v Mathie 
and Anor [2000] NSWLEC 
57 

Prosecution :- over 240 trees removed from the 
site  

$35,000 each of two offences + 
Prosecutor’s costs on a 

party/party basis, to be agreed or 
as assessed + order under section 

126(3) 
Hornsby Shire Council v Moit 
[2001] NSWLEC 50 revised - 
28/03/2001 

Prosecution :- clearing of bush land $40,000.00 + Prosecutor’s costs 
on a party/party basis, to be 

agreed or as assessed + order 
under section 126(3) 

   
Sutherland Shire Council v 
Nustas [2004] NSWLEC 608 

Prosecution :- Plea of guilty - Breach of consent 
conditions resulting in damage to trees and 
numerous other matters. 

$11,000 + 3 replacement trees + 
$15,000 bond under section 

126(3) + Prosecutor’s costs on a 
party/party basis, to be agreed or 

as assessed 
 

Ku-Ring-Gai Municipal 
Council v Beaini [2001] 
NSWLEC 35 

Prosecution:- 30 trees removed A penalty of $6,000 is imposed in 
respect of that conviction.  

The Defendant shall pay the 
Prosecutor’s costs in the agreed 

sum of $6,500 
Cooper v Coffs Harbour City 
Council (2 December 1997) 
97 LGERA 125 
Annexure ‘A’ 

Appeal severity of Judgement and Penalty The fine imposed by Talbot J is 
quashed and in lieu the appellant 

is fined the sum of $5,000 

 
In Cooper v Coffs Harbour City Council (2 December 1997) 97 LGERA 125 (“Cooper”) the New 
South Wales Court of Criminal Appeal judgement stated, in relation to a prosecution relating to the 
illegal removal of trees: 
 

“There must be an element of general deterrence in dealing with significant breaches of the 
planning laws.” 

 
The property values gained by the illegal removal or poisoning of trees can, where these acts deliver 
uninterrupted iconic views across and within Sydney Harbour, be in the tens, and in some cases 
hundreds, of thousands of dollars.  The table above confirms that penalties as imposed by the Land 
and Environment Court, as guided by Cooper, may not, within the context of profits to be made 
with the Woollahra local government area, deter these criminal offences. 
 
Further, the costs of protecting trees by complying with conditions requiring hand excavation or 
like precautions during construction often exceed the same likely penalties. 
 
In simple terms the costs (punitive and otherwise) associated with the risk of being caught and 
successfully prosecuted are outweighed to a significant extent by the profits, benefits and rewards to 
be gained from the illegal removal of trees. 
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The Relevant Considerations 
 
The general principle is that it is the role of the Courts, beyond penalty infringement notices, to 
determine what an appropriate penalty upon successful conviction is.  In the first instance, the use 
of the development application process to seek to permit the erection of view obstruction devices 
may be considered a misuse of such statutory controls in the sense that Part 4 of the EPA Act is not 
meant to seek to give effect to actions (including punitive actions) that rightly occur under Part 6 of 
the same Act. 
 
In the unlikely event that an application was lodged by a neighbour to address either loss of privacy 
or view gain by a developer, such application must be assessed under section 79C of the EPA Act. 
 
View Sharing 
 
Objectives of Woollahra Local Environmental Plan 1995, at Clause 2(2)(h), provides: 
 

"(iv)  to consider the impact of development on the views of Sydney Harbour enjoyed by 
existing residents and promote the practice of view sharing, 
(v)  to protect and, where possible, improve the view of Sydney Harbour and its foreshore 
areas obtained from public land," 

 
Council's placed based development control plans also promote and extend the policy of view 
sharing. 
 
Section 5.5 of Woollahra Residential DCP 2003 more precisely sets out Council's policy and 
position in relation to both public and private views.  It recognises that views and vistas are special 
elements of Woollahra's unique character and that the Municipality's frontage to Sydney Harbour 
confers special responsibilities upon Woollahra to ensure that development maintains the scenic 
beauty of the foreshore and headland areas. 
 
The concept of 'view sharing' concerns the equitable distribution of views between properties.  
However, this concept can be difficult to apply to particular cases.  There will be circumstances 
when the concept of 'view sharing' can be reasonably applied and others where it will be more 
difficult.  
 
For this reason we follow the principles of view sharing as set out by the Land and Environment 
Court in Tenacity Consulting v Warringah Council [2004] NSWLEC 140 pars 23-33 in  assessing 
view impact. 
 
In relation to the statutory controls, development controls and planning principles as they relate to 
view sharing, if a screen designed to obstruct a view in order to punish a property (where trees were 
destroyed or removed to open up a view) was assessed as required above it would not meet the 
objectives such that it could be favourably considered. 
 
Loss of Privacy 
 
Trees provide significant privacy benefits irrespective of the fact that the Land and Environment 
Court planning principles (Super Studio v Waverley [2004] NSWLEC 91) say that little weight 
should be given to landscape elements in achieving acceptable privacy outcomes. 
 
The planning principle in fact provides a statement, which is supported in the main by actual 
outcomes, that: 
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“The effectiveness of landscaping as a privacy screen depends on continued maintenance, 
good climatic conditions and good luck. While it is theoretically possible for a council to 
compel an applicant to maintain landscaping to achieve the height and density proposed in an 
application, in practice this rarely happens.” 

 
We would go so far as to say that good luck has nothing to do with the effectiveness of landscaping 
as a privacy screen.  More to the point, some applicants propose landscaping and propose to keep 
significant trees as part of applications with little intent of actually implementing such landscaping 
or protecting the trees as agreed and required to do by conditions. 
 
In effect what we say and the Court has said is that “where proposed landscaping is the main 
safeguard against overlooking, it should be given minor weight”. 
 
If a neighbour proposed to erect a privacy screen within their site to address the illegal removal of 
screening trees or landscaping, this could be favourably considered provided that the screens met all 
the other planning objectives in development standards and controls.  Again, in relation to the 
statutory controls, development controls and planning principles as they relate to view sharing, if a 
screen designed to provide privacy (where trees were destroyed or removed to open up a view) was 
assessed as required above it may not meet the objectives such that it could be favourably 
considered. 
 
Loss of Tree Canopy 
 
We have previously reported to Council the limits to which conditions may require the retention of 
trees (Tree Bonds – Imposition of security conditions item R1 DCC 24 January 2005).  The 
protection of tree canopy is a significant objective of Woollahra Local Environmental Plan 1995. 
 
Once a tree has been lopped, topped, cut, removed or killed without lawful consent or by being 
done by order under the EPA Act Council has 4 basic options: 
 

1. Come to an agreement with the developer to remedy the breach, usually by replanting of 
suitable species; 

2. Prosecute the persons responsible under section 125(1) and seeking orders under section 
126(3) of the EPA Act upon conviction; 

3. Issues orders under section 121B of the EPA Act; 
4. Seek a legal remedy by way of orders under section 123 of the EPA Act. 

 
Summary 
 
The illegal poisoning or removal of trees is a criminal offence under the EPA Act.  As such the 
burden of proof required is “beyond reasonable doubt”.  Hence, the burden of proof is onerous.  
Unless there are admissions of guilt following proper caution, persons need to be caught in the act 
of the offence.  The chance of catching people in the act, especially those poisoning trees, is very 
low. 
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Whilst the maximum penalty the Land and Environment Court may impose is $1.1 million, the 
courts have not imposed or upheld any penalty exceeding 6.8% of this maximum for tree related 
offences.  The maximum penalty we could find was $68,000 in a circumstance where over 100 trees 
were illegally removed.  In Cooper the penalty for what was considered a minor offence was 
$5,000.  At that time the maximum penalty available was $100,000.  Therefore, the NSW Court of 
Criminal Appeal, for this minor tree related offence held: “The less serious nature of the charge 
should be reflected in the sentence. In my view the appropriate sentence to be imposed upon the 
appellant is a fine of $5,000.”.  In Cooper this was 5% of the maximum penalty.  Justice Talbot in 
the Land and Environment Court had originally imposed a penalty of $15,000 or 15% of the 
maximum penalty, prior to the successful appeal.  
 
Penalties in the order of 5% appear to be an ineffective deterrent in the context of Woollahra  and 
many other areas of this state. 
 
The NSW Court of Criminal Appeal held in Cooper:  
 

“There must be an element of general deterrence in dealing with significant breaches of the 
planning laws.”   

 
One can only support this judgement in Cooper.  The reality is that property values gained by the 
illegal removal or poisoning of trees can, where these acts deliver uninterrupted iconic views within 
Sydney Harbour and beyond, be in the hundreds of thousands of dollars.  Therefore, the most 
practical deterrent would be a provision requiring the Court, in setting penalties upon successful 
prosecution for such offences under section 125(1) of the EPA Act, to assess the extent to which the 
person, or the persons for whom they acted, profited from any breach.   
 
Although not directly relevant to the Council’s notice of motion calling for this report, by example, 
an additional 100m² of floor area is worth, net, around $1,000,000 in a quality harbour side 
development.  The gains to be made from illegal development, not only the illegal poisoning and 
removal of trees, are a significant incentive to these criminal offences. 
 
View obstruction devices aimed at having a punitive effect may well have broader impacts for other 
residents and would be contrary to relevant statutory and non-statutory objectives and controls 
which encourage the principle of view sharing.  In dealing with an application for such a device we 
would have to assess it against the relevant controls and planning principles. 
 
We cannot see how one could support the approval of such a device if it was clearly contrary to our 
planning objectives, and view sharing principles.  We could not deal with such applications as some 
form of punitive action in response to the unlawful destruction or removal of trees or any other 
illegal development.  These are considerations that must be made out under Part 6 of the EPA Act 
and adjudicated by the Courts. 
 
We are, however, of the opinion that the courts do need to be encouraged to look closely at the 
gains achieved at the expense of the public interest and the deterrent value of penalties in this 
context. 
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Conclusion 
 
Council should not be encouraging neighbours to make development applications seeking to build a 
view obstruction device on their property when trees on their property or on neighbouring 
properties have been poisoned or removed illegally.   
 
Neighbours should be encourage to be vigilant with video cameras and cameras at the ready and to 
gather as much evidence as possible to assist Council because it is impossible for Council to catch 
these criminals in the act in the majority of cases without such evidence. 
 
 
 
Brett Daintry 
Manager Development Control 

Allan Coker 
Director Planning and Development 
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