
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Agenda: Urban Planning Committee 
 
 
Date: Monday 8 March 2010 
 
 
Time: 6.45pm or at the conclusion of Council Meeting 
 (if Council finishes after 6.45pm)  

 



 

 

 
Outline of Meeting Protocol & Procedure: 
 

• The Chairperson will call the Meeting to order and ask the Committee/Staff to present 
apologies or late correspondence. 

• The Chairperson will commence the Order of Business as shown in the Index to the Agenda. 
• At the beginning of each item the Chairperson will ask whether a member(s) of the public 

wish to address the Committee. 
• If person(s) wish to address the Committee, they are allowed four (4) minutes in which to do 

so.  Please direct comments to the issues at hand. 
• If there are persons representing both sides of a matter (eg applicant/objector), the person(s) 

against the recommendation speak first. 
• At the conclusion of the allotted four (4) minutes, the speaker resumes his/her seat and takes 

no further part in the debate unless specifically called to do so by the Chairperson. 
• If there is more than one (1) person wishing to address the Committee from the same side of 

the debate, the Chairperson will request that where possible a spokesperson be nominated to 
represent the parties. 

• The Chairperson has the discretion whether to continue to accept speakers from the floor. 
• After considering any submissions the Committee will debate the matter (if necessary), and 

arrive at a recommendation (R items which proceed to Full Council) or a resolution (D items 
for which the Committee has delegated authority). 

 
Recommendation only to the Full Council (“R” Items) 
  
• Such matters as are specified in Section 377 of the Local Government Act and within the 

ambit of the Committee considerations. 
• Broad strategic matters, such as:- 

- Town Planning Objectives; and 
- major planning initiatives. 

• Matters not within the specified functions of the Committee. 
• Matters requiring supplementary votes to Budget. 
• Urban Design Plans and Guidelines. 
• Local Environment Plans. 
• Residential and Commercial Development Control Plans. 
• Rezoning applications. 
• Heritage Conservation Controls. 
• Traffic Management and Planning (Policy) and Approvals. 
• Commercial Centres Beautification Plans of Management. 
• Matters requiring the expenditure of moneys and in respect of which no Council vote has been 

made. 
• Matters reserved by individual Councillors in accordance with any Council policy on 

"safeguards" and substantive changes. 
 

Delegated Authority (“D” Items) 
 

• To require such investigations, reports or actions as considered necessary in respect of matters 
contained within the Business Agendas (and as may be limited by specific Council 
resolutions). 

• Confirmation of the Minutes of its Meetings. 
• Any other matter falling within the responsibility of the Urban Planning Committee and not 

restricted by the Local Government Act or required to be a Recommendation to Full Council 
as listed above. 

• Statutory reviews of Council's Delivery Program and Operational Plan. 
 
Committee Membership:    7 Councillors 
Quorum:  The quorum for a committee meeting is 4 

Councillors. 
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WOOLLAHRA MUNICIPAL COUNCIL 
 

Notice of Meeting 
 
 
 
4 March 2010 
 
 
To:    His Worship The Mayor, Councillor Andrew Petrie ex-officio 

Councillors Chris Howe  (Chair) 
Peter Cavanagh 
Lucienne Edelman (Deputy) 
Ian Plater 
David Shoebridge 
Malcolm Young 
Toni Zeltzer 

 
 
 
Dear Councillors 
 
 

Urban Planning Committee Meeting –  8 March 2010 
 
 
In accordance with the provisions of the Local Government Act 1993, I request your 
attendance at a Meeting of the Council’s Urban Planning Committee to be held in the 
Committee Room, 536 New South Head Road, Double Bay, on Monday 8 March 
2010 at 6.45pm or at the conclusion of Council Meeting (if Council 
finishes after 6.45pm). 
 
 
 
 
Gary James 
General Manager 
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Additional Information Relating to  
Committee Matters 

 
 
 
Site Inspection 
 

 

 

 

 

 
Other Matters 
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Meeting Agenda 
 
  
Item 

 
Subject 

 
Pages

 
1 
2 
3 

Leave of Absence and Apologies 
Late Correspondence 
Declarations of Interest 
 

 
 

Items to be Decided by this Committee using its Delegated Authority 
 
D1 Confirmation of Minutes of Meeting held on 22 February 2010 1

Items to be Submitted to the Council for Decision 
with Recommendations from this Committee 

 
R1 Obscure Glazing to upper floor windows & Screening for Privacy – 

900.G 
2

R2 William Street, Paddington – Draft LEP for Expansion of Land Uses 
– 1064.G 

17
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Item No: D1 Delegated to Committee 

Subject: Confirmation of Minutes of Meeting held on 22 February 2010  

Author: Les Windle, Manager – Governance 
File No: See Council Minutes 
Reason for Report: The Minutes of the Meeting of Monday 22 February 2010 were previously 

circulated.  In accordance with the guidelines for Committees’ operations it 
is now necessary that those Minutes be formally taken as read and 
confirmed. 

 
Recommendation: 
 
That the Minutes of the Urban Planning Committee Meeting of 22 February 2010 be taken as read 
and confirmed. 
 
 
 
 
 
Les Windle 
Manager - Governance 
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Item No: R1 Recommendation to Council 

Subject: Obscure glazing to upper floor windows & screening for privacy 

Author: Jacquelyne Jeffery—Team Leader Strategic Planning  
File No: 900.G 
Reason for Report: To address deferred matters from the Urban Planning Committee 1 February 

2010 on obscure glazing and privacy  
 
Recommendation: 
 
A. That Council resolve to prepare a draft development control plan to amend the Woollahra 

Residential Development Control Plan 2003 controls in Section 5.8 ‘Acoustic and Visual 
Privacy’ in the following manner— 

 
• Provision C5.8.5 to be amended as set out in Option 4 of Annexure 1 of the report to 

the Urban Planning Committee of 8 March 2010, and  
• Provision C5.8.6 to be amended as set out in Annexure 2 of the report to the Urban 

Planning Committee of 8 March 2010.   
 
B. That the draft amendments be placed on public exhibition consistent with the requirements of 

the Environmental Planning and Assessment Act 1979 and Regulation. 
 
 
 
1. Background 
 
On 11 May 2009 Council adopted the following Notice of Motion (NoM) regarding residential 
privacy issues— 

Council to seek a review, in the form of a report, of the DCP controls related to 
privacy, with particular consideration to the appropriateness of the use of obscure 
glazing to upper floor bedroom windows. Additionally, the extent to which screening 
is used to provide privacy is also to be reviewed and whether screening contributes 
to bulk and scale of the proposed building. 

 
In response to this NoM a report was put to the Urban Planning Committee on 1 February 2010 
advising that planning staff— 

• had reviewed the Woollahra Residential Development Control Plan 2003 
(Woollahra RDCP) and identified that the controls in Section 5.8 ‘Acoustic and 
Visual Privacy’ could be improved, and  

• sought Council’s approval to exhibit proposed amendments to the Woollahra 
RDCP, as set out in Part 4 of this report. 

The Committee discussed the report in detail.  There was no clear agreement on the direction of the 
policy change and the Committee resolved that the matter be deferred and a further report be 
submitted to a future meeting addressing the matters discussed at the Committee meeting on  
1 February 2010.  This resolution was adopted by Council on 8 February 2010. 
 
Committee members were also invited to submit comments to the Director Planning and 
Development to inform our further consideration of the issue. 
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2. Purpose of the report  
 
The purpose of the report is to advise that we— 
• Have reflected on the Committee’s discussion on 1 February 2010; 
• Invited further comment from the Committee members for consideration; 
• Prepared four options of proposed amendments for the Committee’s discussion in relation to 

Woollahra RDCP provision C5.8.5 (refer to Annexure 1); 
• Amended Woollahra RDCP provision C5.8.6 as discussed at the Committee meeting on  

1 February 2010 (refer to Annexure 2); and 
• Recommend that the Committee approve Option 4 in Annexure 1 for the purpose of public 

exhibition, as well as the proposed change set out in Annexure 2. 
 
2.1  Woollahra RDCP visual privacy controls 
 
Council’s privacy controls are set out in Section 5.8 ‘Acoustic and Visual Privacy’ of the Woollahra 
RDCP.  Provisions C5.8.5 and C5.8.6 are specifically relevant to the matters raised in the NOM— 
 
C 5.8.5  Habitable room windows with a direct sightline to the habitable room windows in an 

adjacent dwelling within 9.0m: 

• are offset from the edge of one window to the edge of the other by a distance 
sufficient to limit views into the adjacent windows; or 

• have sill heights of 1.7m above floor level; or 

• have fixed obscure glazing in any part of the window below 1.7m above floor level.  
 
C 5.8.6  Balconies, terraces, decks, roof terraces and other like areas within a development are 

suitably located and screened to prevent direct views into habitable rooms or private 
open space of adjoining and adjacent dwellings (see Figure 5.8.4). 

  

 
 

Figure 5.8.4 Acceptable screening of 
views to adjacent open spaces 
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We have reviewed these provisions and identify that the controls could be improved.  The range of 
options for amending the DCP controls are broadly described in Part 3 of this report and detailed in 
Annexure 1.   
 
3. Options for addressing privacy and overlooking to replace existing Woollahra RDCP 

provision C5.8.5  
   
Provision C5.8.5 in the Woollahra RDCP sets out the controls for addressing privacy and 
overlooking between neighbouring habitable windows. 
 
At the Committee meeting on 1 February 2010 the Committee could not agree on a suitable 
approach for achieving a reasonable balance between the need for privacy on one hand, with the 
need to promote good architectural design outcomes and internal living amenity.   
 
In response to this, four DCP control options have been prepared for the Committee’s further 
consideration and discussion— 
Option 1 High reliance on self regulation  
Option 2 Determined by frequency and occupancy rate of the room (i.e. requirements for 

common living areas different to bedrooms) 
Option 3 Hierarchical framework for applying screening and glazing to address privacy and 

overlooking 
Option 4 Design so that principal windows to habitable rooms do not directly look out to a side 

boundary 
 
3.1 Option 1—High reliance on self regulation 
 
Option 1 assumes that to address visual privacy to habitable rooms, a degree of self regulation is 
required by occupants of both the proposed development and the existing adjacent development.  
Rather than requiring a new development to provide total protection of a neighbour’s privacy, this 
approach places an onus on the adjacent existing residents to take supplementary action to secure 
their required level of privacy, particularly where such privacy can be reasonably provided by 
internal devices such as blinds, curtains and shutters. 
 
The proposed amendments to the DCP controls for Option 1 are set out in Annexure 1. 
 
3.2 Option 2—Determined by frequency and occupancy rate of the room (i.e. requirements 

for common living areas different to bedrooms) 
 
The controls in Option 2 are based on the frequency of use and the occupancy of the habitable 
room.  
 
The common living areas, such as the living room, lounge room, kitchen or dining room, generally 
have high occupancy and high use. That is, these rooms are most likely to be used by all members 
of the household during both the day and evening.  The controls to prevent overlooking from these 
rooms in Option 2 respond to this. 
 
On the other hand, bedrooms and other habitable rooms that, by way of size, could reasonably be 
used as a bedroom, such as an office/study or sewing room, tend to have a relatively lower 
occupancy and use rate.  Option 2 assumes that suitable layout of rooms and arrangement of 
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windows, as well as a degree of self regulation by the occupants of the room through internal 
devices such as blinds, curtains and shutters will suitably address privacy and overlooking. 
The proposed amendments to the DCP controls for Option 2 are set out in Annexure 1. 
 
3.3 Option 3—Hierarchical framework for applying screening and glazing to address 

privacy and overlooking 
 
This approach is based on the proposal put to the Urban Planning Committee on 1 February 2010, 
including the amendments identified at that meeting. 
 
Option 3 establishes a hierarchical framework for addressing privacy and overlooking.  In this 
hierarchy obscure glazing is the least preferred option and should only be considered in limited 
circumstances when all other options have been exhausted. 
 
The proposed amendments to the DCP controls for Option 3 are set are set out in Annexure 1. 
 
3.4 Option 4—Design so that principal windows to habitable rooms do not directly look out 

to a side boundary 
 
Option 4 takes the approach that privacy and overlooking can, in most cases, be addressed through 
well considered design.  It demands that the privacy needs of residents and neighbours should 
influence all stages of design, from the location of dwellings, arrangement of rooms, and the 
placement of windows and private open space through to the selection of materials and construction 
techniques.   
 
Option 4 is primarily achieved by ensuring that the principal or main window to a habitable room is 
not located to the side boundary within 9 metres of a neighbour’s habitable window.  Other 
solutions such as screening and glazing will only be considered in limited circumstances. 
 
Option 4 is our preferred option.  The proposed amendments to the DCP controls for Option 4 are 
set out in Annexure 1.  
 
4. Addressing the impact of privacy screens on building bulk and scale in Woollahra 

RDCP provision C 5.8.6   
 
Provision C5.8.6 in the Woollahra RDCP provides that balconies, terraces, decks, roof terraces and 
other like areas within a development are suitably located and screened to prevent direct views into 
habitable rooms or private open space of adjoining and adjacent dwellings. 
 
In the report to the Urban Planning Committee on 1 February 2010 we recommended that provision 
C5.8.6 could be amended in the following manner— 
• To ensure that screening devices have regard to impact on building bulk as well as views. 
• To apply the provision to development that is within 12 metres of the balcony, terrace or like 

area.  Privacy impacts are generally mitigated where separation distances are greater than  
12 metres. 

  
The Committee requested that the reference to 12 metres be removed, and that part of the proposed 
“note” be redrafted as a control provision.   
 
These matters have been actioned and the proposed amendment to provision C5.8.6 is provided at 
Annexure 2. 
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5. Conclusion 
 
Following the Urban Planning Committee 1 February 2010, we have further considered the range of 
controls that may be applied to address privacy and overlooking in the Woollahra Residential 
Development Control Plan. 
 
Provision C5.8.5 in the Woollahra RDCP sets out the controls for addressing privacy and 
overlooking between neighbouring habitable windows. 
 
We acknowledge that this is a complex issue, reflected by the Committee’s divergent views on the 
matter.  To that end, we prepared four DCP control options for the Committee’s consideration.  The 
options broadly range from self regulation (Option 1) through to designing so that principal 
windows to habitable rooms do not directly look out to a side boundary (Option 4). 
 
Option 4 “Design so that principal windows to habitable rooms do not directly look out to a side 
boundary” is our preferred control set.  Option 4 puts the focus firmly on good design to achieve 
internal living amenity, privacy and good architectural outcomes.  The other options each tend to 
compromise one of these outcomes to achieve another. 
 
We recommend that for the purpose of exhibition Council endorse amendments to the Woollahra 
RDCP Section 5.8 ‘Acoustic and Visual Privacy’ in the following manner— 

• Provision C5.8.5 to be amended as set out in Option 4 of Annexure 1 and  
• Provision C5.8.6 to be amended as set out in Annexure 2.   

 
The draft DCP amendments will then be placed on exhibition in accordance with the requirements 
of the Environmental Planning and Assessment Act 1979 and Regulation.  A further report will be 
submitted to the Urban Planning Committee following the exhibition. 
 
 
 
 
 
Allan Coker 
Director Planning and Development 

 
 
Chris Bluett  
Manager Strategic Planning 

 
 
 
Jacquelyne Jeffery 
Team Leader Strategic Planning  

 
  
 
Tom Jones 
Urban Designer / Planner 

 
 
Annexure: 
1. Proposed changes to Woollahra RDCP provision C5.8.5— 4 Options 
2. Proposed changes to Woollahra RDCP provision C5.8.6 
 



 

 

 
 
ANNEXURE 1 
 
Proposed changes to Woollahra RDCP provision C5.8.6— 4 Options 
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Option 1—Limited control set and high reliance on self regulation 
 
Existing Woollahra DCP explanation at Section 5.8 is amended by inserting the text in italic— 
 
Explanation 
 
Privacy is a major determinant of the ability of residents and neighbours to enjoy their home. 
Privacy refers to both acoustic and visual privacy. The privacy needs of residents and neighbours 
should influence all stages of design, from the location of dwellings and the placement of windows 
and private open space through to the selection of materials and construction techniques.  
 

However, it is important to note that privacy issues are an inherent component of urban living.   
In many cases some degree of mutual overlooking from property to property, or noise impacts, is 
unavoidable.  
 
Visual privacy 
The visual privacy controls relate to habitable rooms.  Careful attention must be given to the range 
of solutions used to address visual privacy to habitable rooms, so as to balance the need for privacy 
with the need to provide for reasonable levels of amenity and ensure good architectural outcomes.  
To provide for this balance, visual privacy can best be achieved by, in order of preference: 

• layout and separation that avoids overlooking 
• internal devices to redirect and limit sightlines to neighbouring habitable windows. 

 

Note, habitable rooms include rooms such as a bedroom, living room, lounge room, kitchen, dining 
room, and the like but exclude a bathroom, corridor, hallway, stairways, lobby, and other like 
spaces of a specialised nature occupied neither frequently nor for extended periods. 
 
Acoustic privacy 
The level of acoustic privacy depends upon the location of habitable rooms relative to noise sources 
such as air conditioning units, swimming pool pumps and major roads. 
 
Existing Woollahra RDCP provision C5.8.5 is deleted and replaced as follows— 
 
C 5.8.5   Habitable room windows are designed to prevent a direct sightline to the habitable room 

windows in an adjacent dwelling within 9.0m. This is to be primarily achieved by the 
following solutions, (in order of preference): 

 

1. Layout and separation—offsetting windows from the windows of the adjoining 
dwelling by a sufficient distance to limit views between the windows, or 

2. Internal devices—redirecting and limiting sightlines using internal fixed horizontal 
or vertical shutters louvres. 

 

Note:  
• Controls may be varied in response to site and context conditions. 
• Council does not generally support other solutions, such as external fixed horizontal or vertical 

louvres, or other architectural devices set off from the windows externally as such solutions can 
contribute to building bulk and diminish internal amenity.  Similarly, fixed windows with 
obscure glazing below 1.7m above floor level, or window sill heights of 1.7m above floor level, 
are not appropriate solutions as these solutions can significantly diminish internal amenity. 

option 2—Determined by frequency and occupancy rate of the room (i.e. requirements for 
common living areas different to bedrooms) 
 
Existing Woollahra RDCP explanation at Section 5.8 is amended by inserting the text in italic— 
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Explanation 
 
Privacy is a major determinant of the ability of residents and neighbours to enjoy their home. 
Privacy refers to both acoustic and visual privacy. The privacy needs of residents and neighbours 
should influence all stages of design, from the location of dwellings and the placement of windows 
and private open space through to the selection of materials and construction techniques.  
 
It is important to note, however, that privacy issues are an inherent component of urban living.   
In many cases some degree of mutual overlooking from property to property, or noise impacts, is 
unavoidable.  
 
Visual privacy 
The visual privacy controls relate to habitable rooms.  Careful attention must be given to the range 
of solutions used to address visual privacy to habitable rooms, so as to balance the need for privacy 
with the need to provide for reasonable levels of amenity and ensure good architectural outcomes.  
To provide for this balance, visual privacy can best be achieved by, in order of preference: 

• layout and separation that avoids overlooking; 
• architectural design solutions and devices; and  
• screening. 

 
A greater emphasis is placed on maintaining privacy between, and in, common living areas than  
for bedrooms.  This is because the frequency of use and occupancy of common living areas is 
generally greater than that for bedrooms. 
 
Note, habitable rooms include rooms such as a bedroom, living room, lounge room, kitchen,  
dining room, and the like but exclude a bathroom, corridor, hallway, stairways, lobby, and other 
like spaces of a specialised nature occupied neither frequently nor for extended periods. 
 
Acoustic privacy 
The level of acoustic privacy depends upon the location of habitable rooms relative to noise  
sources such as air conditioning units, swimming pool pumps and major roads. 
 
Existing Woollahra RDCP provision C5.8.5 is deleted and replaced as follows— 
 
C 5.8.5  Habitable room windows are designed to prevent a direct sightline to the habitable  

room windows in an adjacent dwelling within 9.0m in the following manner: 

1. Where the window is to a common living area—privacy can be achieved by options 
including, but not limited to, (in order of preference):  
a. Layout and separation—offsetting windows from the windows of the adjoining 

dwelling by a sufficient distance to limit views between the windows, or 
b. Architectural design solutions and devices—redirecting and limiting sightlines 

using deep sills with planter boxes, horizontal or vertical louvres fixed 
internally or externally, or other architectural devices set off the windows 
internally or externally, or 

c. Obscure glazed windows with a limited opening angle—using awning 
windows, or a similar window system such as glass louvres or casement 
windows, with obscure glazing to a height of 1.7m above floor level and fitted 
with a mechanism to limit the opening angle so that there is no direct sightline 
into the adjoining window, or 

d. Glazed fixed windows or high sills—using fixed windows with obscure glazing 
in any part of the window below 1.7m above floor level, or window sill heights 
of 1.7m above floor level. 
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2. Where the window is to a bedroom—privacy can be achieved by options including, 
but not limited to, (in order of preference):  
a. Layout and separation—offsetting windows from the windows of the adjoining 

dwelling by a sufficient distance to limit views between the windows, or 
b. Internal devices—redirecting and limiting sightlines using internal fixed 

horizontal or vertical shutters louvres or the like. 
c. Obscure glazing in any part of the window below 1.7m above floor level, or 

window sill heights of 1.7m above floor level—only if the bedroom has at least 
one other window of reasonable size and suitable location that has clear glazing 
and unobstructed views out to provide reasonable amenity. 

 
Note:  
• “common living areas” for the purpose of this provision, include—a living room, lounge room, 

kitchen, dining room and the like. 
• “bedroom” for the purpose of this provision, includes—a bedroom and other habitable rooms 

that, by way of size, could reasonably be used as a bedroom, such as an office/study, sewing 
room and the like. 

• Controls may be varied in response to site and context conditions.  
 

Option 3— Hierarchical framework for applying screening and glazing to address privacy 
and overlooking 
 
Existing Woollahra RDCP explanation at Section 5.8 is amended by inserting the text in italic— 
 
Explanation 
 
Privacy is a major determinant of the ability of residents and neighbours to enjoy their home. 
Privacy refers to both acoustic and visual privacy. The privacy needs of residents and neighbours 
should influence all stages of design, from the location of dwellings and the placement of windows 
and private open space through to the selection of materials and construction techniques.  
 
However, it is important to note that privacy issues are an inherent component of urban living.   
In many cases some degree of mutual overlooking from property to property, or noise impacts, is 
unavoidable.  
 
Visual privacy 
The visual privacy controls relate to habitable rooms.  Careful attention must be given to the range 
of solutions used to address visual privacy to habitable rooms, so as to balance the need for privacy 
with the need to provide for reasonable levels of amenity and ensure good architectural outcomes.  
To provide for this balance, visual privacy can best be achieved by, in order of preference: 

• layout and separation that avoids overlooking; 
• architectural design solutions and devices; and  
• screening. 

 
Note, habitable rooms include rooms such as a bedroom, living room, lounge room, kitchen, dining 
room, and the like but exclude a bathroom, corridor, hallway, stairways, lobby, and other like 
spaces of a specialised nature occupied neither frequently nor for extended periods. 
 
Acoustic privacy 
The level of acoustic privacy depends upon the location of habitable rooms relative to noise sources 
such as air conditioning units, swimming pool pumps and major roads. 
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Existing Woollahra RDCP provision C5.8.5 is deleted and replaced as follows— 
 
C 5.8.5  Habitable room windows are designed to prevent a direct sightline to the habitable 

room windows in an adjacent dwelling within 9.0m. This can be achieved by options 
including, but not limited to, (in order of preference): 

 
1. Layout and separation—offsetting windows from the windows of the adjoining 

dwelling by a sufficient distance to limit views between the windows, or 
2. Architectural design solutions and devices—redirecting and limiting sightlines 

using deep sills with planter boxes, fixed horizontal or vertical louvres, or other 
architectural devices set off the windows internally or externally, or 

3. Glazed awning windows—using awning windows with obscure glazing to a 
height of 1.7m above floor level and fitted with a winder mechanism to allow a 
maximum opening of 300mm, or 
 

4. Glazed fixed windows or high sills—using fixed windows with obscure glazing 
in any part of the window below 1.7m above floor level, or window sill heights 
of 1.7m above floor level. 

 
C 5.8.5A     Architectural design solutions and devices referred to in C 5.8.5 are to be integrated 

with the overall design and contribute to the building’s architectural merit.   
Applicants need to particularly consider:  
1. aesthetics of the building including visual bulk, and  
2. compliance with minimum boundary setback controls, and  
3. appearance from adjoining properties. 

 
Note:  
• Layout and separation solutions are more readily achieved within the context of new 

development and new second storey additions. Opportunities are more limited in the case of 
alterations; in such circumstances, architectural design solutions and devices should 
generally be considered in preference to applying high sill heights or obscure glazing. 
However, all applications will be considered on merit.   

• Applicants may be required to demonstrate how privacy impacts are resolved by way of view 
line diagrams, photographs and other suitable means. 
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Option 4—Design so that principal windows to habitable rooms do not directly look out to a 
side boundary 
 
Existing Woollahra RDCP explanation at Section 5.8 is amended by inserting the text in italic— 
 
Explanation 
 
Privacy is a major determinant of the ability of residents and neighbours to enjoy their home. 
Privacy refers to both acoustic and visual privacy.  
 
However, it is important to note that privacy issues are an inherent component of urban living.   
In most cases some degree of mutual overlooking from property to property, or noise impacts, is 
unavoidable.  
 
Visual privacy 
Privacy and overlooking can, in most cases, be addressed through well considered design.  
 
It is therefore essential that privacy and overlooking is not considered as an afterthought, but 
rather, the privacy needs of residents and neighbours should influence all stages of design, from the 
location of dwellings, arrangement of rooms, and the placement of windows and private open space 
through to the selection of materials and construction techniques.  
 
Note, that habitable rooms include rooms such as a bedroom, living room, lounge room, kitchen, 
dining room, and the like but exclude a bathroom, corridor, hallway, stairways, lobby, and other 
like spaces of a specialised nature occupied neither frequently nor for extended periods. 
 
Acoustic privacy 
The level of acoustic privacy depends upon the location of habitable rooms relative to noise sources 
such as air conditioning units, swimming pool pumps and major roads. 
 
Existing Woollahra RDCP provision C5.8.5 is deleted and replaced as follows— 
 
C 5.8.5  Habitable room windows are designed to prevent a direct sightline to the habitable 

room windows in an adjacent dwelling within 9.0m.  
 
1. For the principal window to the habitable room—this should be achieved by 

ensuring that the window does not directly look out to a side boundary where the 
habitable window of the adjacent dwelling is within 9.0m by way of: 
a. well considered layout of rooms within the floor plan (see Figure 5.8.5a), and  
b. location and arrangement of windows so that windows are offset from the 

windows of the adjoining dwelling by a sufficient distance to limit views 
between the windows (see Figure 5.8.5b). 

2. For the secondary window to the habitable room—this should be achieved by using 
windows with sill heights of 1.7m above floor level. 
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Figure 5.8.5a:    Windows do not directly look out to a side boundary 
 

   
Figure 5.8.5b:    Windows to a side boundary are offset from the windows of the adjoining 

dwelling 
 

 
C 5.8.5A  Where an applicant demonstrates that it is unreasonable to limit overlooking from the 

principal window to the habitable room by way of solutions in C5.8.5.1, other solutions 
may be considered to prevent a direct sightline to the habitable room windows in an 
adjacent dwelling within 9.0m. These solutions include, but are not limited to,  
(in order of preference): 
a. Architectural design solutions and devices—redirecting and limiting sightlines 

using deep sills with planter boxes, horizontal or vertical louvres fixed internally or 
externally, or other architectural devices set off the windows internally or 
externally, or 

b. Obscure glazed windows with a limited opening angle—using awning windows, or 
a similar window system such as glass louvres or casement windows, with obscure 
glazing to a height of 1.7m above floor level and fitted with a mechanism to limit 
the opening angle so that there is no direct sightline into the adjoining window, or 

c. Glazed fixed windows or high sills—using fixed windows with obscure glazing in 
any part of the window below 1.7m above floor level, or window sill heights of 
1.7m above floor level. 

 
C 5.8.5B     Architectural design solutions and devices referred to in C5.8.5A are to be integrated 

with the overall design and contribute to the building’s architectural merit.   
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Applicants need to particularly consider:  
a. aesthetics of the building including visual bulk, and  
b. compliance with minimum boundary setback controls, and  
c. appearance from adjoining properties. 

 
Note:  
• “principal window” is the main window of the room as determined by a reasonable 

consideration of the size and location of the window relative to any other window in the room. 
• “secondary window” is any window other than the principal window of a room.  
• Layout and separation solutions are more readily achieved within the context of new 

development and new second storey additions. Opportunities are more limited in the case of 
alterations; in such circumstances, architectural design solutions and devices should generally 
be considered in preference to applying high sill heights or obscure glazing. However, all 
applications will be considered on merit.   

• Applicants may be required to demonstrate how privacy impacts are resolved by way of view 
line diagrams, photographs and other suitable means. 
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Annexure 2—Proposed changes to Woollahra RDCP provision C5.8.6 
 
Existing provision C5.8.6 amended by inserting the text in italic— 
 
C 5.8.6  Balconies, terraces, decks, roof terraces and other like areas within a development are 

suitably located and screened to prevent direct views into habitable rooms or private 
open space of the adjoining and adjacent dwellings (see Figure 5.8.4). 

 
C 5.8.6A  Screening must be integrated with the overall design and contribute to the building’s 

architectural merit so as not to detrimentally impact on bulk and scale. Screening 
should not impact on significant views from adjoining or adjacent properties.   

 
Note:  
• Applicants may be required to demonstrate how privacy impacts are resolved by way of view 

line diagrams, photographs and other suitable means. 
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Item No: R2 Recommendation to Council 

Subject: William Street Paddington – Draft LEP for expansion of land uses 

Author: Chris Bluett - Manager Strategic Planning 
File No: 1064.G 
Reason for Report: To respond to a decision of the Council made on 22 February 2010. 

To obtain a decision to prepare a draft local environmental plan. 
 
Recommendation 
 
That a draft local environmental plan be prepared incorporating the William Street matter deferred 
from Woollahra LEP 1995 (Amendment 60). The draft LEP will amend Woollahra LEP 1995 by 
including a provision that: 
 
(i) applies to land known as Nos. 12 to 42, Nos. 48-94, Nos. 3 to 43 and Nos. 45-63 William 

Street, Paddington. 
(ii) allows with consent on the ground floor of a building on the land referred to in (i), the 

additional uses of fashion shops, shoe shops, jewellery shops, health and beauty shops, florists 
and artists’ studios. The upper floor of these buildings maybe used for associated storage and 
offices or residential purposes. 

(iii) allows only development that does not involve the removal of internal party walls, internal 
common walls, external common walls and dividing fences between attached terrace 
buildings, whether or not those buildings are on separate allotments. 

(iv) allows the provisions of clause 30 of Woollahra LEP 1995 to prevail for those properties in (i) 
that satisfy the criteria of the clause prior to the commencement of the additional use 
provisions. 

(v) prohibits the operation of clause 30 for William Street properties that gain consent under the 
additional use provisions. 

 
 
Background 
 
A report on the Draft Woollahra LEP 1995 (Amendment No.60) (the Draft LEP) was considered by 
the Urban Planning Committee (UPC) on 8 February 2010 (annexure 1). The Committee’s 
recommendation was considered by the Council on 22 February 2010 and the following decision 
was made. 
 
1. That the matter be deferred to the next practical meeting of the Urban Planning Committee for 

legal advice to be obtained as to the effect of the prohibition in Clause 4 of the Draft 
Woollahra LEP 1995 (Amendment No. 63) and whether it will operate as a prohibition or a 
development standard. 

 
2. That the proposed provision number (iv) be amended to read as follows: 
 

(iv) allows only development that does not involve the removal of internal party walls, 
internal common walls, external common walls or dividing fences between attached 
terrace buildings, whether or not those buildings are on separate allotments. 

 
The Draft LEP considered by the UPC is attached as annexure 2. Clause 4 of the Draft LEP intends 
to allow a short list of retail and personal services in nominated properties subject to three 
conditions: 
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(a) the development is carried out within the ground floor of the building (the upper floor of 
buildings may be used for associated storage and offices or residential purposes), and 

(b) the development for the purposes listed above, which is carried out within the ground 
floor area, does not exceed a gross floor area of 70m2, and 

(c) the development does not involve the removal of internal party walls, internal common 
walls, external common walls and dividing fences between attached terrace buildings, 
whether or not those buildings are on separate allotments. (Draft Woollahra LEP 1995 (Amendment 
No.60 – version date 8 February 2010) 

 
Clause 4 also intends to allow the continuation of additional use provisions under clause 30 of 
Woollahra LEP 1995, but only to those properties that currently meet the criteria set down in the 
clause. Additionally, clause 4 intends to prohibit properties that gain a consent under the provisions 
of the Draft LEP from then gaining the benefit of clause 30 and thereby extending the range of retail 
uses that might occur on the property. 
 
The UPC discussed condition (b), which restricts development to a maximum of 70m2 gross floor 
area. In particular, the UPC sought confirmation on whether the condition represented a 
development standard and consequently whether State Environmental Planning Policy No.1 – 
Development Standards (SEPP No.1) would apply.  
 
SEPP No.1 is a State-wide environmental planning instrument which may be used by a consent 
authority to grant development consent to an application for a proposal that does not comply with a 
development standard set down in another environmental planning instrument such as an LEP..  
 
It should be noted that SEPP No.1 does not have the effect of varying or removing a development 
standard. Where a development proposal exceeds a development standard, a consent authority may 
favourably consider a written objection from an applicant under SEPP No.1 that compliance with 
the development standard is unreasonable or unnecessary in the circumstances and may then grant a 
development  consent. The standard remains unchanged and in force and therefore applies to 
subsequent development proposals.  
 
The UPC also briefly discussed the possible application of Part 5 of State Environmental Planning 
Policy (Exempt and Complying Development Codes) 2008 (the Codes SEPP) if the gross floor area 
numeric condition was considered to be a development standard to which SEPP No.1 applies rather 
than a prohibition on development. Part 5 of the Codes SEPP is the General Commercial and 
Industrial Code, which contains provisions for a change of use, through the complying development 
process, from one type of commercial premises to another type of commercial premises. Under the 
Codes SEPP, commercial premises means business premises, office premises or retail premises. 
Three important requirements for these provisions are: 
 
 the proposed use must be permissible with consent in the land use zone applying to the site 

(clause 1.18(1)(a) of the Codes SEPP), 
 the current use must be a lawful use (clause 5.5(a) of the Codes SEPP), and 
 the current use must not be operating under the existing use rights provisions of the 

Environmental Planning and Assessment Act 1979 (clause 5.5(b) of the Codes SEPP). 
 
In response to item 1 of the Council’s decision, we obtained advice from Lindsay Taylor Lawyers 
on four matters: 
 
1. Whether the 70m2 gross floor area condition (the numeric floor area condition) is a 

development standard. 
2. If it is, whether SEPP No.1 would apply. 
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3. If SEPP No.1 applies, whether complying development, in particular a change of use, 
permitted under the General Commercial and Industrial Code is activated. 

4. Whether the numeric floor area condition is necessary in light of the other conditions that 
restrict the location of uses within a premises and prohibit demolition of walls. 

 
The advice, which is included as annexure 3, is discussed in section 2. 

Legal advice 
In summary the legal advice concludes: 
 
(a) The numeric floor area condition is a development standard and therefore SEPP No.1 applies. 
 
(b) The Codes SEPP would not apply irrespective of the numeric floor area condition being a 

development standard and SEPP No.1 applying. Clause 1.18(1)(a) of the Codes SEPP would 
not be satisfied by development that was non-compliant with the numeric floor area condition 
irrespective of the operation of SEPP No.1. This is because to be complying development, 
clause 1.18(1)(a) “asks whether the development is permissible with consent in the land use 
zone under an instrument, rather than whether consent may or could be granted to a 
development application if an objection were upheld under SEPP No.1.” (p.6 paragraph 37)  

 
(c) To avoid any confusion about the view expressed in (b), the Draft LEP could be rewritten so 

that the conditions set down in clause 4 become part of a definition. As such, SEPP No.1 
would not apply. This approach is based on case law. 

 
(d) Alternatively, an additional provision could be included to expressly remove the application 

of SEPP No.1 to development permitted by the Draft LEP. 
 
(e) Changes to ensure the ongoing application of clause 30 of Woollahra LEP 1995 and the 

exclusion of that clause to premises that gain the benefit of the new additional use provisions 
should be relocated to a specific amendment to clause 30.  

Draft LEP amendment options 
Having regard to the legal advice, there are several options available to the Council. 
 
Option 1 
 Rewrite the additional uses and their conditions, including the numeric floor area condition, as 

a definition. Accordingly, SEPP No.1 would not apply.  
 Remove the reference to clause 30 of Woollahra LEP from the additional use provision. 

Include a specific amendment to clause 30.  
Option 2 
 Retain the additional uses and their conditions in the form expressed in the Draft LEP 

annexed to the UPC on 8 February 2010. Add a sub-clause to the additional use provisions 
which specifies that SEPP No.1 does not apply to the conditions. 

 Remove the reference to clause 30 of Woollahra LEP from the additional use provision. 
Include a specific amendment to clause 30. 

 
Option 3 
 Remove the numeric floor area condition. Rewrite the additional uses and remaining 

conditions as a definition. 
 Remove the reference to clause 30 of Woollahra LEP from the additional use provision. 

Include a specific amendment to clause 30. 
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Options 1 and 2 have the effect of removing the application of SEPP No.1. Option 2 is more 
explicit from a layman’s point of view because it makes a specific reference to SEPP No.1.  
However, options 1 and 2 have an element of conflict between the condition restricting retail uses to 
the ground floor and the condition which limits floor space at the ground level to a maximum 70m2 
gross floor area. The conflict arises because an existing building might have a ground floor area 
greater than 70m2. Whilst the numeric floor area restriction was included in the Draft LEP 
considered by the UPC on 8 February 2010, on reflection it is arguable whether both the location 
restriction and the numeric restriction are necessary. In saying this we also note that the condition 
prohibiting the demolition of party walls and fences controls the floor area that can be used. 
 
In our report to the UPC on 8 February 2010 we mentioned that the figure of 70m2 had been 
suggested after an audit of development applications for a number of properties in William Street. 
Whilst the audited properties had a ground floor area less than 70m2, we cannot be certain the same 
results would apply to those remaining residential properties subject to the proposed additional use 
provisions.  
 
The matter is further complicated because in the absence of SEPP No.1 the Council could not grant 
consent to a development application in which the proposed use exceeded 70m2 gross floor area on 
the ground floor, even if the departure was minor and of no material environmental impact. It would 
be open to the Council to approve the application with a restricted ground floor area. However, in 
reality this might be impractical from operational and regulatory perspectives. 
 
We consider option 3 is the most practical planning approach for several reasons: 

 it omits the numeric floor area restriction which then removes the conflict with the condition 
restricting retail uses to the ground floor area, 

 it retains the prohibition on demolition of party walls and fences, 
 it removes the potential for the conditions to be interpreted as development standards, but in 

doing so does not hinder the ability of the ground floor area of a premises from being fully 
occupied by a permissible retail use, 

 it ensures the ongoing application of clause 30 of Woollahra LEP 1995 to those existing 
properties that satisfy the conditions of the clause, but excludes the broader retail uses 
permissible under clause 30 to premises that gain the benefit of the restricted additional use 
provisions proposed by the Draft LEP. 

 
Annexure 4 contains the Draft LEP with amendments proposed under option 3. 

Conclusion 
Advice from Council’s lawyers has been provided in response to the Council’s decision of 22 
February 2010. The advice concludes that the proposed numeric floor area condition is a 
development standard and as such could be the subject of a written objection under SEPP No.1. The 
advice also concludes that the numeric floor area standard is not required in view of the other 
restrictive conditions proposed in the Draft LEP additional use provision. 
 
To avoid any possible confusion about other aspects of the additional use provision being seen as 
development standards, the advice recommends a redrafting of the provision in the form of a 
definition.  
 
Subject to the changes recommended in the legal advice we consider the Draft LEP can be placed 
on public exhibition for comment. 
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Chris Bluett 
Manager Strategic Planning  

Allan Coker 
Director Planning and Development 

 
ANNEXURES 
1. Report to Urban Planning Committee meeting 8 February 2010 
2. Draft Woollahra LEP 1995 (Amendment No.60) – version considered by UPC 8 February 

2010 
3. Advice from Lindsay Taylor Lawyers dated 1 March 2010 
4. Amended Draft Woollahra LEP 1995 (Amendment No.60) 
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Matter before Committee or 
Council meeting

Did the applicant, owner (if not the applicant)  or 
someone close to the applicant make a donation in 

excess of $1,000 that directly benefited your election 
campaign?  (Code of Conduct Cl 7.23)

Action
Declare a significant non-

pecuniary conflict of interest, 
absent yourself from the meeting 

and take no further part in the 
debate or vote on the matter
(Code of Conduct Cl 7.17(b))

Did the applicant or someone close to the 
applicant make a donation less than $1,000 that 

directly benefited your election campaign?
(Code of Conduct Cl 7.23)

Do you believe the political 
contribution creates a significant non-
pecuniary conflict of interest for you?

(Code of Conduct Cl 7.24)

Action
Declare a significant non-

pecuniary conflict of interest, 
absent yourself from the meeting 

and take no further part in the 
debate or vote on the matter
(Code of Conduct Cl 7.17(b))

Action
Participate in debate and vote on 

the matter

Yes

No

YesYes

No

Is the matter before the 
meeting a Planning Matter?Yes

No

Staff to record  decision process 
(motions/amendments) and Division 

of votes for the determinative 
resolution or recommendation in the 

meeting minutes

Staff to record  decision process 
(motions/amendments) and 
determinative resolution or 

recommendation in the meeting 
minutes

Action
Consider appropriate action required.

This could include limiting involvement by:
1.  participating in discussion but not in decision 

making (vote),
2. participating in decision making (vote) but not in 

the discussion
3. not participating in the discussion or decision 

making (vote) 
4. removing the source of the conflict

No

or

POLITICAL DONATIONS DECISION MAKING FLOWCHART  
FOR THE INFORMATION OF COUNCILLORS 
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