
Environmental Planning 

Committee 

Agenda 

Monday 18 February 2019 

6.00pm



 

 

Outline of Meeting Protocol & Procedure: 

 

 The Chairperson will call the Meeting to order and ask the Committee Members and/or Staff to 

present apologies and/or late correspondence. 

 The Chairperson will commence the Order of Business as shown in the Index to the Agenda. 

 At the beginning of each item the Chairperson will ask whether a member(s) of the public wish to 

address the Committee. 

 If person(s) wish to address the Committee, they are allowed four (4) minutes in which to do so.  

Please direct comments to the issues at hand. 

 If there are persons representing both sides of a matter (e.g. applicant/objector), the person(s) 

against the recommendation speak first. 

 At the conclusion of the allocated four (4) minutes, the speaker resumes his/her seat and takes no 

further part in the debate unless specifically called to do so by the Chairperson. 

 If there is more than one (1) person wishing to address the Committee from the same side of the 

debate, the Chairperson will request that where possible a spokesperson be nominated to represent 

the parties. 

 The Chairperson has the discretion whether to continue to accept speakers from the floor. 

 After considering any submissions the Committee will debate the matter (if necessary), and arrive at 

a recommendation (R items which proceed to Full Council) or a resolution (D items for which the 

Committee has delegated authority). 

 

Recommendation only to the Full Council (“R” Items): 

 Such matters as are specified in Section 377 of the Local Government Act and within the ambit of 

the Committee considerations. 

 Broad strategic planning matters including those initiated at State and Federal Government level.  

 Urban design studies. 

 Planning proposals and local environment plans. 

 Development control plans and guidelines. 

 Development contribution plans. 

 Heritage conservation studies, assessments and controls. 

 Commercial centres’ studies.  

 Residential studies and strategies. 

 Parks and Reserves Plans of Management (Strategies, Policies and Objectives). 

 Flood Management Strategies. 

 Recreation Policies and Strategies. 

 Sustainability Policies and Strategies. 

 Transport Strategies. 

 Tree Policies and Strategies. 

 Matters requiring the expenditure of moneys and in respect of which no Council vote has been 

made.  

 Matters requiring supplementary votes to Budget. 

 Matters not within the specified functions of the Committee. 

 Matters reserved by individual Councillors in accordance with any Council policy on "safeguards" 

and substantive changes. 

 

Delegated Authority to be determined at Committee level (“D” Items): 

 To require such investigations, reports or actions as considered necessary in respect of matters 

contained within the Business Agendas (and as may be limited by specific Council resolutions). 

 Confirmation of the Minutes of its Meetings.  

 Statutory reviews of Council's Delivery Program and Operational Plan. 

 Any other matter falling within the responsibility of the Environmental Planning Committee and not 

restricted by the Local Government Act or required to be a Recommendation to Full Council as listed 

above. 

 
Environmental Planning Committee Membership: 7 Councillors 

 

Quorum:       The quorum for Committee meeting is 4 Councillors 
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Woollahra Municipal Council 

 

Notice of Meeting 
 

 

 

13 February 2019 

 

 

To:    His Worship the Mayor, Councillor Peter Cavanagh, ex-officio 

Councillors  Susan Wynne  (Chair) 

Mary-Lou Jarvis   (Deputy Chair) 

Luise Elsing 

Nick Maxwell 

Matthew Robertson 

Mark Silcocks 

Toni Zeltzer 

 

 

Dear Councillors, 

 

 

 

Environmental Planning Committee – 18 February 2019 
 

 

In accordance with the provisions of the Local Government Act 1993, I request your attendance at 

Council’s Environmental Planning Committee meeting to be held in the Thornton Room 

(Committee Room), 536 New South Head Road, Double Bay, on Monday 18 February 2019 at 

6.00pm. 

 

 

 

 

 

Gary James 

General Manager 
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Meeting Agenda 
Item Subject Page 

1. Leave of Absence and Apologies  

2. Late Correspondence 

3. Declarations of Interest 

Items to be Decided by this Committee using its Delegated Authority 

D1 Confirmation of Minutes of Meeting held on 4 February 2019 - 19/10307 ................ 1 

 

D2 Delivery Program 2018 to 2021 and Operational Plan 2018/19 (DPOP) 

Quarterly Progress Report December 2018 against Goal 4 - Well planned 

neighbourhoods, Goal 7-Protecting our environment, Goal 8 - Sustainable use 

of resources and Goal 9 - Community focused economic development - 

19/14850 ....................................................................................................................... 3   

Items to be Submitted to the Council for Decision with Recommendations from this 

Committee 

R1 Identifying Opportunities to Establish a Creative Hoardings Policy - 18/202470 ... 105 

 

R2 Validity of Using Conditions of Consent to Require Public Art in Major 

Development - 18/194237 ........................................................................................ 115   
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Item No: D1  Delegated to Committee  

Subject: 
CONFIRMATION OF MINUTES OF MEETING HELD ON 4 

FEBRUARY 2019 

Author: Sue O'Connor, Secretarial Support - Governance  

File No: 19/10307 

Reason for Report: The Minutes of the Environmental Planning Committee of 4 February 

2019 were previously circulated.  In accordance with the guidelines for 

Committees’ operations it is now necessary that those Minutes be 

formally taken as read and confirmed. 
 

Recommendation: 
 

THAT the Minutes of the Environmental Planning Committee Meeting of 4 February 2019 be taken 

as read and confirmed. 
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Item No: D2  Delegated to Committee  

Subject: 

DELIVERY PROGRAM 2018 TO 2021 AND OPERATIONAL 

PLAN 2018/19 (DPOP) QUARTERLY PROGRESS REPORT 

DECEMBER 2018 AGAINST GOAL 4 - WELL PLANNED 

NEIGHBOURHOODS, GOAL 7-PROTECTING OUR 

ENVIRONMENT, GOAL 8 - SUSTAINABLE USE OF 

RESOURCES AND GOAL 9 - COMMUNITY FOCUSED 

ECONOMIC DEVELOPMENT 

Authors: Petrina Duffy, Coordinator Integrated Planning & Reporting  

Karen Hawkett, Governance Coordinator  

Approvers: Allan Coker, Director - Planning & Development 

Tom O'Hanlon, Director - Technical Services  

File No: 19/14850 

Reason for Report: To review the status of the Priorities and Actions in Council's Delivery 

Program 2018 to 2021 and Operational Plan 2018/19 for the three months 

ending 31 December 2018. 

Recommendation: 

THAT the December 2018 Quarterly Progress Report on Goal 4 - Well planned neighbourhoods, 

Goal 7 - Protecting our environment, Goal - 8 Sustainable use of resources and Goal 9 - 

Community focused economic development of Council’s Delivery Program 2018 to 2021 and 

Operational Plan 2018/19 be received and noted. 

1. Background

Council adopted its Delivery Program 2018 to 2021 and Operational Plan 2018/19 (DPOP) in June 

2018 in accordance with the Integrated Planning and Reporting (IP&R) Legislation for NSW Local 

Government. The Delivery Program and Operational Plan are two of the key strategic planning 

documents that comprise Council’s IP&R framework. 

It is a requirement under the IP&R legislation that Council report on the progress of its Delivery 

Program at least every six months. In response to this requirement, and in order to ensure that 

Council’s reporting to the community is transparent, timely and manageable under the legislation, 

progress reports on the DPOP are presented to Council quarterly for the periods ending 30 

September, 31 December, 31 March and 30 June each year. 

The framework for quarterly progress reports is consistent with the structure of the Delivery 

Program and Operational Plan developed around the following interrelated themes and supporting 

goals: 
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Theme: Community well-being Theme:  A healthy environment 
Goal 1: A connected, engaged and harmonious  

  community for all ages and abilities 

Goal 7: Protecting our environment 

Goal 2: A supported, enabled and resilient   

  community 

Goal 8: Sustainable use of resources 

Goal 3: A creative and vibrant community Theme:  Local prosperity 

Theme:  Quality places and spaces Goal 9: Community focused economic development 

Goal 4: Well planned neighbourhoods Theme:  Community leadership & participation 
Goal 5: Liveable places Goal 10: Working together 

Goal 6: Getting around Goal 11: A well-managed Council 

 

Council’s Quarterly DPOP Progress Report, as at 31 December 2018, for Goal 4, Goal 7, Goal 8 

and Goal 9, being the goals most relevant to the new Environmental Planning Committee, is 

provided as Annexure 1. 

 

Progress comments for all DPOP actions are provided in the tables of Annexure 1.  Council 

officers provide updates on these comments on an on-going basis for internal management 

purposes, with the comments collated at the end of the quarter for reporting to Council and the 

community.  

 

A tick in the final column of the table in Annexure 1 headed “Updated Comments” indicates the 

comments relating to that action have been updated since the previous quarterly report to Council. 

The purpose of the tick is to enable Councillors and other readers of the report to easily identify 

where an action status has been updated.  

 

2. Adopted notices of motion (NOM) 

 

As previously reported to Council, adopted notices of motion (NOM) which are strategic and/or 

project based are included as additional actions in the DPOP and reported on through the Quarterly 

Progress Report.  

 

Goals 1, 2, 3, 5, 6, 10 and 11 being reported to the Finance, Community & Services Committee, and 

Goals 4, 7, 8 and 9 being reported to the Environmental Planning Committee. 

 

During the period 1 October to 31 December 2018, three (3) new NOMs were adopted by Council 

which align with the Environmental Planning Committee.  Annexure 2 provides progress 

comments for NOMs which relate to the Environmental Planning Committee. 

 

3. Goal 4 – well planned neighbourhoods 

 

3.1 Strategic Planning 

 

3.1.1 Projects and services 

 

During the quarter the strategic planning team focussed on the following matters: 

 

 Undertaking a review of the Council's strategies, policies and plans to gauge compliance with 

the Eastern City District Plan. 

 Further revision of FSR, height and envelope controls for the Double Bay Commercial Centre 

in line with recommendations from the Hill PDA Economic Feasibility Report. 
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 Coordinating planning proposals for Dunara Reserve in Point Piper and Gaden House in 

Double Bay. 

 Further research on reintroducing floor space ratios for dwelling houses, dual occupancies and 

semi-detached dwellings. 

 Finalising amendments to Woollahra DCP 2015 in regard to controls for subterranean 

habitable spaces, lifts and lift overruns, and roof terraces. 

 Coordinating the consultants commissioned to carry out the Paddington Hotels Project. 

 Coordinating the consultants commissioned to carry out the heritage assessment for Cooper 

Park. 

 Continuing our service of providing heritage and urban design advice on DAs and applicant 

enquiries. 

 Responding to notices of motion. 

 

Reports were presented to the Environmental Planning Committee on the following matters: 
 

Date Subject 

15/10/2018 Heritage assessment for Gaden House – 2a Cooper Street Double Bay 

15/10/2018 Heritage assessment for Dunara Reserve Point Piper  

15/10/2018 Planning proposal for non-residential floor space in the Double Bay Commercial Centre 

15/10/2018 Woollahra Plan Review 2018 – compliance with the Eastern City District Plan  

5/11/2018 First quarter Delivery Program and Operational Plan   

19/11/2018 Draft DCP – indoor amenity and subterranean habitable spaces 

19/11/2018 Draft DCP – roof terraces, lifts and lift overruns 

 

3.1.2 District and regional planning - major projects in 2019 

We have previously reported to the Environmental Planning Committee on requirements for 

councils to carry out a number of significant strategic planning actions. These actions are set by 

provisions in the Environmental Planning and Assessment Act 1979 and the District Plans. The 

following table lists these actions and the timelines set by the Department of Planning and 

Environment or by legislation. 

 
Action  Timeframe 

1 Woollahra Plan Review – compliance with the Eastern City District Plan 31 December 2018 

2 Local strategic planning statement 1 December 2019 

3 Community participation plan 1 December 2019 

4 Housing strategy 2 years 

5 Local environmental plan amendment  December 2020 submission 

of planning proposal 

 

Each action is listed in the DPOP (Annexure 1) and progress comments are provided. Action 1 has 

been completed. An assurance approval was issued by the Greater Sydney Commission on 21 

December 2018.  

 

To complete the actions within the required timeframes, priority will need to be redirected from 

other projects with the DPOP. This will mainly impact on the projects undertaken by the strategic 

planners and the strategic heritage officer, but will also require specific input from other sections 

within the Council from time to time.  
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3.2 Development Control 

 

3.2.1 Workload and Productivity 

 

The following table shows the number of DAs and s.4.55 applications lodged compared to the 

number of DAs determined during this quarter. 
 

Quarter No. DAs Lodged No. DAs Determined No. s.4.55 Lodged No. s.4.55 Determined 

2nd 18/19 151 136 79 73 

 

The following table shows both DAs and modification applications lodged and determined during 

this quarter. 
 

Quarter Total applications Received Total applications Determined 

2nd 18/19 230 209 

 

3.2.2 Who made the decisions? 

 

The following table shows where decisions on DAs were made during the last quarter   
Level of Delegation Total No of DAs % of total Approved Refused 

Staff 77 57% 72 5 

Application Review Panel 14 10% 14 0 

Application Assessment Panel 7 5% 7 0 

Local Planning Panel 36 26% 28 8 

Sydney Eastern City Planning 

Panel 

2 2% 0 2 

Total 136 100% 121 15 

 
Note: The above figures do not include DAs which were rejected within 7 days of lodgement or withdrawn.  In total 7 

DAs were rejected or withdrawn. 

 

3.2.3 Appeals 

 

The following table shows the number of appeals lodged and determined during the quarter. Of the 

six (6) appeals which were upheld four (4) were via a Section 34 Agreement, which was a positive 

planning outcome. Specific details of all appeals are tabled in the quarterly report to the EPC.  

 
No. of Appeals lodged  10 

No. of Appeals determined 6 

No. of Appeals upheld 6 

No. of Appeals dismissed 0 

No of Appeals discontinued 2 

 

3.2.4 Turnaround times 

 

Annexure 3 provides graphical presentations of development activity turnaround times for the 

December quarter supporting the Progress Comments relevant to Priority 4.1.2 – Deliver high 

quality and timely development assessment. 

 

The following table provides a summary of the net and gross mean processing times in days for all 

determinations: 
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 1st Qtr 

17/18  

2nd Qtr 

17/18 

3rd Qtr 

17/18 

4th Qtr 

17/18 

1st Qtr 

18/19 

2nd Qtr 

18/19 

17/18FY 

Overall        

Net Mean 106 121 99 112 104 113 109 

Gross Mean 137 152 124 141 123 131 138 

Staff 

Delegated 

       

Net Mean 82 79 79 78 67 65 80 

Gross Mean 115 99 100 106 85 84 105 

ARP        

Net Mean 151 213 174 137 164 209 168 

Gross Mean 179 271 205 182 196 233 209 

AAP        

Net Mean 339 248 254 246 236 290 271 

Gross Mean 420 281 277 296 242 304 318 

DCC        

Net Mean 106 213 131 NA NA NA NA 

Gross Mean 127 260 143 NA NA NA NA 

Council         

Net Mean 180 177 0 NA NA NA NA 

Gross Mean 206 345 0 NA NA NA NA 

WLPP        

Net Mean   133 195 185 192 0 

Gross Mean   198 236 200 228 0 

 

Note: Net Mean - is the total processing time which excludes the number of days the applicant is given to provide 

further information (Stop the Clock letter). Gross Mean - is the overall processing time with no deductions. 

 

Overall net and gross mean processing times in the current quarter have slightly increased when 

compared to the processing times of the previous quarter. 

 

In terms of processing times at each tier of delegation, an increase has occurred at each level of 

delegation with the exception being applications determined under Staff Delegation. 

 

The increase in overall processing times can be attributed to the following factors: 

 

 The number of staff vacancies (4) and inability to have these positions backfilled. Two of 

these positions have subsequently been filled (January/February 2019). 

 The proportion of applications determined under staff delegated authority was relatively low 

(54%) when compared to the previous quarter (67%). 

 A greater proportion of applications being determined via AAP and WLPP (32%) when 

compared to the previous quarter (20%). These two tiers of delegation primarily determine 

DAs which are often contentious and complex. 

 Referral turnaround times are too high, directly affecting processing times. 

 A significant number of determined applications were aged applications (>300 days). These 

have a direct influence on the overall processing times. 

 The high number of Class 1 appeals and s.4.55 applications. 

 The number of applications lodged in this quarter (151) was higher than the previous quarter 

(141) and the number of outstanding applications has subsequently increased which has 

resulted in a greater volume of work. 

 

The focus of Development Control will be to backfill the current staff vacancies, review its DA 

process, to improve the overall processing times for all tiers of delegation and reduce the number of 

outstanding applications. 
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4. Goal 7 – protecting our environment 

 
During the quarter, some key highlights achieved included: 

 

 A Water Quality Action Plan has been developed and is being implemented by the agencies 

represented on the Working Party, including Council, RMS, OEH and Sydney Water; the Rose 

Bay Beach Working Party met in October. Agencies are continuing to work on implementation 

of the Water Quality Action Plan; 

 Maintenance and service program for street cleaning continues on a monthly basis in 

residential streets; 

 High traffic areas and known 'hot spots' are cleaned on a fortnightly or weekly basis; 

 126 tonnes of street litter were collected in the second quarter;  

 At the end of the second quarter there are currently 365 recorded food premises in the LGA, 

with 72 primary inspections and 27 reinspections undertaken; and 

 Council received a ‘highly commended’ award in the Climate Change leadership category of 

the Green Globe Awards for the Solar My School Program. 
 

5. Goal 8 – Sustainable use of resources 
 

During the quarter, some key highlights achieved include: 

 

 Council awarded 10 projects for the 18/19 Environmental Grants.  These included grants to 

local schools, community garden groups and a local beach cleaning group; all environmental 

grants projects for 2018-19 are underway. 

 

6. Goal 9 – Community focussed economic development 

 

6.1 Double Bay Place Plan 

 

Annexure 4 – Double Bay Place Plan includes Actions under Priority 9.1.5 Implement the 

strategies, priorities and actions for which the Council is responsible for in the Double Bay Place 

Plan. Council’s actions are generally found in themes 1, 2 and 3 relating to Governance, People 

(things to do) and Planning and Centre Beautification.  

 

It is pleasing to note that considerable progress continues to be made on the implementation of the 

Double Bay Place Plan. Actions which have been undertaken in this quarter are identified in bold 

font.  

 
Place Plan 

Reference 

Priorities 

Theme 1 A review of the Double Bay Place Plan has been undertaken through the Double Bay Working 

Party 

1.1.1 Placemaking Team established 

1.1.2  Staff provided assistance to the organiser of Double Bay Good Food Week 

 Negotiating with Sydney East Business Chamber changes to their 2018/2019 Business Plan in 

response to Council’s funding decision 
1.2.2 Staff have provided further assistance to the Double Bay and Districts Chamber of Commerce in relation 

to the development of its 2017/18 business plan and in relation to the preparation of its funding 

application. 

1.3.1 Further development, monitoring and reporting of data through the analysis the free wi-fi service - 

ongoing 

2.2.1 Showcasing of works from the small sculpture prize 

2.2.1 Decision to not appoint an additional person for arts and cultural activities 

2.3.1 Simplification of Council’s footway licence process 
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Place Plan 

Reference 

Priorities 

2.3.1 Simplification of process for display of goods on the footway 

2.3.1 Chinese New Year/Cultural Day with food stalls in Knox Lane 

2.4.1 Reported on responses to the Placemaking Grants program which resulted in approval of a fashion event 

in Double Bay 

3.2.1 Economic study completed and Council decision on 28/9/15 to review planning controls and prepare an 

engagement strategy 

3.2.1 The development of urban design options using a 3D visualisation model and 3D renders to inform the 

review of planning controls. 

Preparation of a draft community impact statement associated with a potential increase in height and 

FSRs. 

Preparation of a transport brief to assess the transportation implications of increased building densities. 

3.4.2 New late night trading guidelines included in consolidated DCP 

 Late night trading controls included in chapter F.3 of consolidated DCP. 

3.4.3 Council on 9/5/16 decided to procure and install a CCTV network in the Double Bay commercial centre 

3.5.1 The preparation and adoption of a new comprehensive public domain strategy. Consultation on the 

proposed upgrade of Guilfoyle Park has been completed.  

Work on stage 1 of the Guilfoyle Park upgrade has been completed. 

3.5.3 Pots and plants have been installed to green New South Head Road 

3.5.4 The following actions have been taken to implement the Double Bay Lighting Strategy: 

 Bud lighting has been installed in Knox Street and is operational. 

 There have been a series of meetings with the home owners’ corporation of the Cosmopolitan Centre 

and design details for lighting the facade are being finalised for approval.  

 Bud lighting has been installed in Bay Street between the wharf and William Street. 

 Colourful spectrum uplighting has been installed to a significant Moreton Bay fig tree in Steyne Park. 

 Floodlighting to the cenotaph in Steyne Park has been installed and is operational.  

 The 18 Footers sailing club have re-instated soffit lighting adjacent to the wharf. 

 A contract was issued for lighting the Marathon steps. 

 Staff negotiated with two property owners in relation to the installation of façade lighting. 

 Façade lighting of the Cosmopolitan Centre has been completed and is operational. 

 Bud lighting has been installed to an additional two trees in Bay Street near the intersection with Knox 

Street. 

 The InterContinental Hotel is in discussion with us about installation of bud lighting in two additional 

trees in Cross Street 

 Presentation to the Double Bay Working Party on lantern options 

 Consultation with Ausgrid on replacement of lanterns 
3.5.6 Council entered into a contract for Christmas decorations for 2017. 

Christmas decorations organised throughout the commercial centre 

3.6.2 and 

4.1.4 
Further development of a mobile way-finding app. 

3.8  A charging station for electronic vehicles is to be installed in the Kiaora Place carpark - tenders are 

being considered following EOI for installation of electric vehicle infrastructure 

 Work is being done with the Growers Market operators to discourage the use of single use plastics. 

 Cafes are being encouraged to join the responsible cafes web site – use of BYO cups 
3.9.1 General agreement has been reached in relation to the commercial terms between Council and the 

consortium proposing a cinema development on the Cross Street car park site. Further geotechnical testing 

has been undertaken as well as further refinement of the design. 

4.3.1 Reported on responses to the Placemaking Grants program which resulted in approval of networking 

activities in Double Bay 

5.1.1  The conduct of a successful Back to Business Week event with Tim Reed in Double Bay on 2/3/17. 

 The conduct of a successful business event, Indisruptable keynote by Michael McQueen on 31/5/17. 

 We have secured funding from NSW Department of Industry as part of Small Business Month 

(October) for a marketing on social media. 

 Assistance provided to the Sydney East Business Chamber for the conduct of the 2018 Double 

Bay Street Festival 
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6.2 Oxford Street Roadmap Report 

Annexure 4, Oxford Street Paddington Placemaking Roadmap Report includes Actions under 

Priority 9.1.6 - Finalise and implement a work program of quick wins and priority initiatives 

arising from the Oxford Street Placemaking Roadmap Report.  Recommendations arising from the 

Oxford Street Roadmap Report under the Quick Wins and Priority Initiatives have now been 

included in the DPOP. 

A review of the Oxford Street Roadmap Report is presently underway through the Oxford Street 

Working Party. 

7. Conclusion

Progress has been maintained on our Strategic Planning program during the quarter. Work is 

steadily continuing on a large number of actions.  

New actions that have arisen out of amendments to the Act and requirements of the Eastern City 

District Plan are underway. The Woollahra Plan Review 2018 is one of the actions completed 

during the quarter. Further actions will be undertaken in 2019 and will require priority within the 

overall program of works. This will continue to have a bearing on current and future actions within 

the DPOP. 

The turn-around times for applications has slightly increased when compared to the previous 

quarter for reasons stated above.  

During this quarter we have looked at streamlining our assessment report templates, our current 

Delegations Model and setting up a “Referrals Policy and Procedure” which includes service 

delivery standards.  

The focus of Development Control in the next quarter will be to backfill the current staff vacancies, 

review its DA process, to improve the overall processing times for all tiers of delegation and reduce 

the number of outstanding applications. 

Annexures 

1. Delivery Program & Operational Plan (DPOP) Quarterly report - December 2018

(Environmental Planning Committee) ⇩

2. Notice of Motion (NOM) Status Report as at 31 December 2018 (Environmental

Planning Committee) ⇩

3. Development Control (DC) Charts  - December 2018 (Environmental Planning

Committee) ⇩

4. Delivery Program & Operational Plan (DPOP) Quarterly report - Double Bay and

Oxford Street Placemaking - December 2018 (Environmental Planning Committee) ⇩

EP_20190218_AGN_AT_files/EP_20190218_AGN_AT_Attachment_5406_1.PDF
EP_20190218_AGN_AT_files/EP_20190218_AGN_AT_Attachment_5406_2.PDF
EP_20190218_AGN_AT_files/EP_20190218_AGN_AT_Attachment_5406_3.PDF
EP_20190218_AGN_AT_files/EP_20190218_AGN_AT_Attachment_5406_4.PDF
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Item No: R1  Recommendation to Council  

Subject: 
IDENTIFYING OPPORTUNITIES TO ESTABLISH A CREATIVE 

HOARDINGS POLICY 

Author: Jacquelyne Della Bosca, Executive Planner  

Approver: Allan Coker, Director - Planning & Development  

File No: 18/202470 

Reason for Report: To respond to a Notice of Motion seeking advice on how Council can 

introduce requirements for public art on hoardings and scaffolding 

associated with building and construction work within centres.  

Recommendation: 

A. THAT Council notes the report to the Environmental Planning Committee meeting of 18

February 2019 which seeks to identify opportunities to introduce a creative hoardings policy

in the Woollahra Municipality.

B. THAT Council resolve to prepare a Local Approvals Policy for the purpose of facilitating

creative hoardings in accordance with the bespoke model explained in section 9 of the report

to the Environmental Planning Committee meeting of 18 February 2019:

C. THAT the Local Approvals Policy be submitted to a future meeting of the Environmental

Planning Committee for consideration.

1. Reason for report

This report responds to the following notice of motion (NOM) adopted by Council on 

20 August 2018:  

“THAT staff be requested to prepare a report on how Council can introduce requirements for 

public art on hoardings and scaffolding associated with building and construction work 

within our commercial centres. The report to consider issues such as: 

1. The areas and circumstances where public art should be required.

2. The type of artwork, graphics and/or images required, e.g. a heritage image, a creative

image and/or façade replication.

3. Whether or not a Local Approvals Policy should be produced to set out design and public

art requirements.

4. Approval processes and procedures, including approval of artwork.”

2. Hoardings and scaffoldings – what are they?

Hoardings  

In broad terms a hoarding is a temporary fencing system that uses solid self-supporting panels to 

enclose a building site during construction to keep the site secure and the public safe from activities 

occurring within the site.  

The Australian Standards Temporary fencing and hoardings (AS 4687—2007) states that: 

 a temporary hoarding is defined as “a self-supporting system sheeted with timber plywood,

coated steel or sturdy synthetic material. The different systems vary in height and width. All

temporary hoarding systems are supported with a base plate, block, counterweight or other

fixing methods”, and

 a temporary hoarding is used—
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(a) to provide a visual barrier; 

(b) to restrict access to unauthorised persons to worksites, events and restricted areas; 

(c) to contain equipment and materials; 

(d) to prevent operations within the area from impacting outside; and 

(e) to prevent materials, rubbish and debris from escaping from the worksite. 

 

If a hoarding is proposed on public land, such as a road or footpath, Council approval is required 

under section 138 of the Roads Act 1993 and section 68 (Part E2) of the Local Government Act 1993 (LG 

Act). 

 

Hoardings typically need to be installed on public land when the development is built to the front 

boundary with no setback, meaning the hoardings cannot be installed within the development site.  

This is commonly the case in business centres.  

 

There are two types of hoardings: type A hoardings and type B hoardings. 

 

Type A hoardings are a fencing system installed at street level to create a wall to separate the 

construction work area from the public place. Type A hoardings are generally made of plywood 

sheeting attached to a timber or steel frame, and are approximately 2.4m high.  
 

 

Type A hoarding 
Source: www. victoriantemporaryfencing.com.au 

 

Type B hoardings are overhead protective structures placed above footpaths to provide a barrier 

from objects that may fall from a work area into the public place. They can also provide space for 

site facilities and work sheds.  Type B hoardings are a steel framed structure comprising a wall and 

covered gantry over a walkway. The structure includes a fascia of at least 1m high above the level 

of the deck.  Type B hoardings also typically include a 2.4m plywood sheet fence at street level.  
 

      

Type B hoardings 
Source:www.royalwolf.com.au 

 

There are opportunities to provide artwork on both type A and B hoardings. 
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Scaffoldings  

 

Safe Work Australia defines scaffold as a temporary structure erected to support access or working 

platforms. Scaffolds are commonly used in construction work so workers have a safe, stable work 

platform when work cannot be done at ground level or on a finished floor. 

 

Scaffolds generally comprises tubes, couplers or frames and materials that when assembled form a 

scaffold.  The scaffold is not suitable for the placement of artwork and will not be further addressed 

in this report. 

 

   

Scaffolding  
Source:www.turbosquid.com 

 

 

3. What is public art? 

 

Woollahra Council’s Public Art Policy defines public art as: 
 

“artistic works or activities created for, located in, or part of a public space or facility such 

as parks, foreshores, squares, spaces within public buildings or any space accessible to the 

general community including private sites which impact on the public domain.  Public art can 

adopt many forms and approaches from community cultural development, place making 

projects, stand-alone public artworks to the conceptual contribution of artists to the design of 

public spaces and facilities. 
 

Public art may cover a wide range of forms and practices and includes sculptures, 

monuments, murals, new media artworks and functional objects such as fountains, street 

furniture, lighting, paving.  More recently, the term ‘public art’ refers to contemporary art 

practice that occurs outside of the traditional museum or gallery system, and can include a 

diversity of temporary works and activities such as performance art, installations, street 

banners, aerosol art, electronic and computer generated and projected artworks.”  

 

In regards to hoardings there is opportunity to create art on hoardings located on public land.   

Such artwork is sometimes called “creative hoardings”.   

 

4. Creative hoardings  

 

Although the primary purpose of hoardings is to prevent unauthorised entry to a building site and  

to keep the public safe from activities occurring within the site, type A and type B hoardings can 

also serve as a canvas to display creative artwork.  
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Having creative graphics or images on hoardings can: 

 contribute to the improved visual amenity of the public domain and streetscape during the 

construction phase of new development 

 help support and promote arts and artists  

 promote cultural development within the local community 

 contribute to defining a ‘brand’ of a retail area such as the Double Bay or Rose Bay centres 

 discourage bill posters and graffiti at construction sites.  

 

The establishment of a creative hoardings program would also be consistent with the draft 

Woollahra Social and Cultural Plan 2018 – 2030 as well as Woollahra’s Delivery Program  

2018–2021, Strategy 3.4: “Initiate, support and promote accessible arts, artists and cultural 

development”: 

 Priority 3.4.1 Produce and support innovative and creative initiatives reflective of the 

community’s arts/cultural aspirations, and  

 Priority 3.4.2 Work in partnership with artists and arts/cultural organisations. 

 

This report looks at the scope to establish a creative hoardings initiative for the Woollahra 

Municipality.  

 

5. City of Sydney creative hoardings program 

 

In considering opportunities for Woollahra it is useful to provide an outline of the City of Sydney’s 

creative hoardings program which commenced around 2015.  

 

Under the program developers with construction sites in high traffic areas and seeking to use  

public land to erect the hoardings over a specified period of time, must cover their hoardings in  

a creative graphic or image.  

 

Developers can commission their own artist, use historical images relevant to the area, or use  

1 of 10 artworks licensed by the City of Sydney.   

 

Some examples of the City’s creative hoardings are provided below. 
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Example of Type B creative hoarding  
Source: www.news.cityofsydney.nsw.gov.au 

 

The program is delivered through the following mechanisms: 

 ‘Hoardings and Scaffolding Policy 2017’— this is a local approvals policy (LAP) made under 

section 158 of the Local Government Act 1993. The primary purpose of the Policy is to give 

force to ‘Guidelines for Hoardings and Scaffolding’. 
Note: Local Approval Policies are similar to Development Control Plans insofar as they provide guidelines for 

applicants making applications. However, Local Approval Policies apply to applications made under the Local 

Government Act 1993 whereas Development Control Plans apply to applications made under the Environmental 

Planning and Assessment Act 1979. Local Approval Policies may exempt certain activities from the need for 

approval. 

 ‘Guidelines for Hoardings and Scaffolding’—the Guidelines establish detailed technical 

requirements for installing hoardings on or above a public road. The Guidelines also include 

provisions for graphics and artwork on hoarding site fences (i.e. type A hoardings) and the 

fascia of Type B hoardings, and set criteria based on location of the hoarding and the duration 

of its installation for determining if a creative hoarding is required. 

 The application and approval process for hoardings, scaffolding and other temporary 

structures on or above a public road. 

 

The City’s program has been successful in transforming the visual impact of construction sites, 

particularly in the City Centre where sites are large and the hoardings are up for a significant period.   

 

6. Scope for a creative hoarding program in Woollahra 

 

In exploring opportunities to establish a creative hoardings program for the Woollahra Municipality 

there are a few key issues to be considered: 

 the commercial areas where creative hoardings could be applied 

 duration the hoarding needs to be up, for it to be reasonable to require artwork on the 

hoarding 

 the model for commissioning artwork 

 the number of construction sites likely to require a creative hoarding. 

 

These are addressed below.  

 

7. Commercial areas where creative hoardings could be applied  

 

Council’s NOM identified an opportunity to require public art on hoardings within commercial centres.   
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The Woollahra Local Environmental Plan 2014 applies 3 different types of business zones:  

 

 Zone B1 Neighbourhood Centre.  This zone applies to: Hopetoun Avenue, Vaucluse; South 

Head Roundabout, Vaucluse; Vaucluse Shopping Village, Vaucluse; Plumer Road, Rose Bay; 

O’Sullivan Road, Rose Bay; Streatfield Road, Bellevue Hill; Bellevue Hill Shops, Bellevue 

Hill; Manning Road, Woollahra; and Darling Point Road, Darling Point 

 Zone B2 Local Centre. This zone applies to: Double Bay Centre, Rose Bay Centre and the 

Edgecliff Centre 

 Zone B4 Mixed Use. This zone applies to: land along New South Head Road Corridor, 

Edgecliff; Rose Bay North, Rose Bay; and Rose Bay South, Rose Bay. 

 

We recommend that if a creative hoardings policy is adopted it is only applied to land zoned  

B2 Local Centre and B4 Mixed Use because these centres have the most exposure in terms of 

pedestrian and/or vehicular traffic and are more likely to have redevelopment potential. 

 

8. Duration the hoarding is installed  

 

The City of Sydney uses not only the location, but also the duration of the hoardings to determine 

when creative hoardings are required.  We recommend applying a similar approach on the basis that 

the potential disruption to amenity increases the longer hoardings are installed, as does the risk for 

billposters and graffiti.   

 

Also, the requirement to print artwork on a hoarding is an additional cost to the developer so it is 

reasonable to establish a minimum duration for the hoarding to be installed to help justify that cost.   

 

Based on discussions with the City of Sydney and large format graphics and printing companies 

that regularly print creative hoardings for clients, we identify that the cost of printing and installing 

artwork on hoardings could be in the order of around $2,500 to $5,000 for smaller sites (based on a 

hoarding length of 15m to 20m), and $7,000 to $10,000 for larger sites. These are broad and 

indicative estimates only. 

 

Having regard to these matters, we recommend that if a creative hoardings policy is adopted it 

should only apply to hoardings that are installed for a period of 8 weeks or more.  

 

This approach is consistent with the City of Sydney which only requires artwork on hoardings 

outside of the City Centre if the hoarding is erected for more than 8 or 12 weeks depending on the 

location of the hoardings. 

 

9. Model for commissioning artwork 

 

Under the City of Sydney’s creative hoarding program there are 3 options for installing artwork on 

eligible hoardings: site works (i.e. the licensed artwork commissioned by the City), bespoke images 

(artwork commissioned by the developer) and historic photographic images. 

 

Compared to the City of Sydney, there will be significantly fewer construction sites in the 

Woollahra Municipality that will require creative hoardings. Therefore, we propose that only  

2 options for installing artwork are considered, and only 1 selected: 

 

1. licenced artwork model OR 

2. bespoke model  
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Furthermore, historic images are expensive to digitise to a high resolution required for large format 

printing, and also do not contribute to creating a work for artists. 

 

9.1 Licenced artwork model 

Under this model Council’s Cultural Development team propose that they would call for 

expressions of interest (EOI) from artists. The EOI process could set out the design principles for 

the artwork.   

 

The Cultural Development team, in conjunction with the Cultural Committee and others, would 

then select 3 artists and commission them to design an artwork. Council would licence the 3 artworks 

for a 2 or 3 year period.    

 

Applicants seeking approval to erect hoardings on public land would then be able to reproduce  

1 of the 3 licensed artworks for display on the hoardings.  The selection of the image for the 

particular site would be undertaken in consultation with the Cultural Development team. 

 

This option not only improves the public amenity and streetscape but also provides an avenue to 

support artists and meet cultural development priorities.  A developer may also prefer to use a  

pre-approved and licensed artwork to save time and money. 

 

This is the Council’s Cultural Development team’s preferred model. 

 

This model would cost in the order of $15,000 for every 2 or 3 years of the program cycle. This is 

calculated on a fee of $5,000 each for 3 artists every 2 or 3 years (depending on the licence period).  

 

Funding for this policy would need to be allocated as a new item in the budget process.  

 

9.2 Bespoke model  

Under the bespoke model the applicant/developer creates or commissions their own site specific 

artwork which is submitted to Council’s Cultural Development team for assessment and approval 

having regard to specified design principles that would be set out in an adopted creative hoardings 

policy. 

 

This model does not require ongoing funding, but similar to the licensed artwork model, it requires 

staff administration of the program. 

 

10. Evaluating the options  

 

10.1 The number of construction sites 

In considering whether the licenced artwork model or the bespoke model is more appropriate for the 

Woollahra Municipality, it is relevant to consider the number of construction sites that a creative 

hoardings policy would likely apply to. 

 

As identified in sections 7 and 8 of this report it would be reasonable to require artwork on 

hoardings proposed on public land under the following circumstances: 

 the hoarding is to be installed for a period of 8 weeks or more AND 

 the hoarding is on land zoned B2 Local Centre, OR  

 the hoarding is on land zoned B4 Mixed Use.  

 

However, in applying this criteria we identify that very few sites (approximately 4 to 5 sites each 

year) would meet the threshold for requiring creative hoardings. 
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This estimate is based on an analysis of Council’s hoardings register up to 31 December 2018 to 

identify the number, type, location and duration of hoarding approvals.   

 

We looked at records for type A and type B hoardings where the expiry date of the hoarding was 

after 01/07/2016. This represents a period of 30 months, as set out in Table 1 below. 

 

Table 1: Hoarding approvals with an expiry date of hoarding >01/07/2016 

 Total hoardings approved Hoardings installed for 8weeks or more in 

B2 or B4 zone 

Type A 51 7 

Type B 19 5 

 

Taking a pragmatic view of these figures, and having regard to the ongoing costs, it is difficult to 

justify the introduction of a licensed artwork model creative hoardings policy based on the 

likelihood that only a handful of hoarding applications (4 to 5 each year) would require a creative 

hoarding. Therefore, we examined the merit of expanding the criteria to capture more hoarding 

applications.  

 

10.2 Expanding the criteria  

The criteria for requiring a creative hoarding could be expanded as follows: 

 Apply the policy to hoardings located in the SP2 Infrastructure zone. This is a special purpose 

zone applying to uses such as schools, seniors housing and other infrastructure. These are 

typically larger sites and therefore the hoardings may tend to have greater visual amenity 

impacts. 

 Apply the policy to hoardings located along State classified roads, regardless of the zone 

because these roads have high public exposure. State classified roads are: Oxford Street,  

New South Head Road, and most of Old South Head Road. 

 Apply the policy to hoardings in any location where the hoardings are to be installed for  

12 weeks or more. This approach would tend to capture hoardings on residential zoned land 

often with limited exposure to the wider general public, but would still improve the visual 

amenity of the immediate area. 

 

Table 2 below identifies the number of hoarding approvals with the expanded criteria. 

 

Table 2: Hoarding approvals with an expiry date of hoarding >01/07/2016 

 Hoardings installed for 

8weeks or more in SP2 

zone 

Hoardings installed for 8 

weeks or more along State 

classified road 

Hoardings installed for 12 weeks 

or more in any other zone (e.g. 

residential zoned land) 

Type A 1 1 10 

Type B 1 2 3 

 

Using the expanded criteria an additional 18 sites would have met the requirements for a creative 

hoarding over the last 30 month period to 31 December 2018. This brings the total to 30 sites over 

30 months based on the combined criteria in Table 1 and 2.   
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It is relevant to note that expanding the policy to any hoardings installed for 12 weeks more (which 

mostly affects hoardings in residential zoned areas) significantly increases the total number of sites 

where the creative hoardings would apply.  However, this may not be a suitable policy approach as 

some sites in residential streets would have limited public exposure, and within the context of 

preparing a local approvals policy it would be appropriate to identify some exemptions for creative 

hoarding requirements on residential land, for example, a creative hoarding may not be required 

where the location is a laneway or road that does not have through traffic.   

 

10.3 The preferred approach 

The bespoke model approach (instead of the licensed artwork model) is a more appropriate model 

for Woollahra. This is because the bespoke model provides the public amenity benefits of creative 

hoardings but does not involve the process of Council engaging artists and licencing their work 

which may be seen as unnecessarily involved and costly given the limited number of sites that 

would require creative hoardings. 

 

11. Local approvals policy (LAP)  

 

Erecting a hoarding on or above public land is an activity that requires approval from Council under 

section 68 (Part E2) of the Local Government Act 1993. If Council decides to proceed with a 

creative hoardings policy, under either the licenced artwork or bespoke model, a draft local 

approvals policy (LAP) will need to be prepared under section 158 of that Act. 

 

The LAP must contain three (3) parts: 

 

1. to specify the circumstances (if any) in which (if the policy were to be adopted) a person 

would be exempt from the necessity to obtain a particular approval of the council. 

2. to specify the criteria (if any) which (if the policy were to be adopted) the council must take 

into consideration in determining whether to give or refuse an approval of a particular kind. 

3. To specify other matters relating to approvals.  

 

The draft LAP will need to be publicly exhibited for comment consistent with section 160 of  

the Local Government Act 1993.  Following the exhibition period, the submissions and our 

recommendations would be reported to Council.  In response, Council may decide to adopt the draft 

local policy with or without amendment, or not to adopt a creative hoardings policy. 

 

12. Conclusion 

 

Requiring artwork on hoardings would provide improved streetscape and public amenity, help 

engage the community with art, and may also provide a mechanism to support and promote artists.  

 

However, when considering the benefits of establishing a creative hoardings policy it is important 

to acknowledge that there will only be a small number of construction sites each year that will 

require creative hoardings even if a policy is introduced.  

 

We therefore evaluated two (2) options for consideration:  

 

1. a creative hoardings policy under a licensed artwork model, or 

2. a creative hoardings policy under a bespoke model. 
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Having evaluated both options we have concluded that the bespoke model is the most appropriate 

model for Woollahra. This is because it will not involve direct costs to Council and will be easier 

for staff to manage. We recommend that Council requires bespoke creative hoardings on public 

land under any of the following circumstances: 

 

 the proposed hoardings are on land zoned B2 Local Centre and installed for 8 weeks or more  

 the proposed hoardings are on land zoned B4 Mixed Use and installed for 8 weeks or more 

 the proposed hoardings are on land zoned SP2 Infrastructure and installed for 8 weeks or 

more and will be clearly visible from the surrounding streets or public spaces 

 the proposed hoardings are on land located along a State classified road and installed for  

8 weeks or more 

 the proposed hoardings are in any other location and installed for 12 weeks or more (subject 

to certain exemptions in residential zones that would be identified in the process of preparing 

the local approvals policy).  

 

Using this criteria we anticipate there may be around 6 to 12 construction sites each year that may 

trigger a requirement for creative hoardings.  

 

If Council decides to proceed with a creative hoardings policy under either the licensed artwork or 

bespoke model, a draft LAP will need to be prepared and exhibited consistent with the requirements 

of the Local Government Act 1993. The LAP, amongst other things, will set out the criteria for 

creative hoardings and procedures for approving artwork, the details of which will be the subject of 

a further report to the Environmental Planning Committee.   

 

 
 

Annexures 

 

Nil 

. 
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Item No: R2  Recommendation to Council  

Subject: 
VALIDITY OF USING CONDITIONS OF CONSENT TO 

REQUIRE PUBLIC ART IN MAJOR DEVELOPMENT 

Author: Jacquelyne Della Bosca, Executive Planner  

Approver: Allan Coker, Director - Planning & Development  

File No: 18/194237 

Reason for Report: To respond to a Notice of Motion seeking to increase Woollahra’s Public 

Art Program by using the DA process and specifically conditions of 

consent to require public art in major private and Council developments 

Recommendation: 

A. THAT Council notes the report to the Environmental Planning Committee meeting of

4 February 2019 about the validity of using conditions of development consent to require

public artwork in major developments.

B. THAT Council resolve to prepare DCP controls and supporting guidelines which establish

requirements to provide public artwork in major developments.

1. Reason for report

This report responds to the following notice of motion (NOM) adopted by Council on 23 April 2018: 

“In order to increase Woollahra’s Public Art Program, which in turn provides improved amenity and 

connects people to their environment and community, Council prepares a report which details how: 

1. A major commercial or residential development in a commercial or other prominent

area includes a condition at DA stage for public art in consultation with Woollahra’s

Public Art Panel.

2. Any development which is completely or partially funded or owned by Council includes

a condition at DA stage for public art in consultation with Woollahra’s Public Art

Panel.”

2. What is public art?

Woollahra Council’s Public Art Policy defines public art as: 

“artistic works or activities created for, located in, or part of a public space or facility such 

as parks, foreshores, squares, spaces within public buildings or any space accessible to the 

general community including private sites which impact on the public domain.  Public art 

can adopt many forms and approaches from community cultural development, place making 

projects, stand-alone public artworks to the conceptual contribution of artists to the design 

of public spaces and facilities. 

Public art may cover a wide range of forms and practices and includes sculptures, 

monuments, murals, new media artworks and functional objects such as fountains, street 

furniture, lighting, paving.  More recently, the term ‘public art’ refers to contemporary art 

practice that occurs outside of the traditional museum or gallery system, and can include a 

diversity of temporary works and activities such as performance art, installations, street 

banners, aerosol art, electronic and computer generated and projected artworks.”  
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What is public art on a building? 

 

In regards to buildings, public art may be located in publicly accessible areas such as foyers, 

building exteriors, under awnings or other areas on the development site that are accessible to the 

public or clearly visible from the public domain. However, the most important aspect of a work of 

public art is that it is created by a professional working artist.  

 

It is therefore not sufficient for the developer’s architect to create the public art as part of the wider 

architectural design brief.  Rather the public art must be specifically created by an artist, and the 

artist will work with the architect to integrate the public art into the building design. 

 

  
 

Integrated art in the form of lighting to the underside of the awning by Mika Utzon Popov,  

at 81 Foveaux Street, Surry Hills 

Source: www.mikautzonpopov.com 

 

Other councils  

 

A number of councils require private developments to provide public art. This includes the City of 

Sydney, Waverley, Parramatta, Ryde, and Byron councils. These councils have public art 

provisions in their development control plans (DCPs) and typically have supporting guidelines or 

policy documents that help link the development assessment (DA) process with their art and 

cultural teams who assess the public art against specified criteria.  

 

The value of the public artwork to be provided is sometimes specified, often as a percent of the total 

cost of development. For example Ryde Council requires 1% of the total cost of the development, 

while the City of Sydney identifies that the cost of the art must be “commensurate with the 

development value”.   

 

This report explores the scope to introduce similar requirements in Woollahra Council’s planning 

framework, with a particular focus on whether Council can legally impose conditions of consent 

requiring public art, as it is questionable whether a developer can be required to bear the full cost of 

carrying out public artwork which benefits the wider public.   
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3. Conditions of development consent 

 

When a consent authority determines a DA under section 4.16 of the Environmental Planning and 

Assessment Act 1979 (EP&A Act) it has 3 options: grant unconditional consent, refuse consent, or 

grant consent subject to conditions. 

 

In Woollahra, if DA consent is granted it will always be subject to conditions. These conditions form 

part of the consent and set out the circumstances in which the development may proceed. 

Conditions commonly set out protective or mitigating measures to protect the environment and 

retain amenity.  

 

Conditions are an integral part of a consent and it is an offence to fail to comply with a condition.  

If any development consent condition is breached, fines and/or enforcement proceedings can be 

commenced. 

 

When can a condition be imposed? 

 

Section 4.17 of the EP&A Act establishes requirements for when a condition of development 

consent may be imposed. For example, the condition may be imposed if it relates to any matter 

referred to in section 4.15 (1) of relevance to the development the subject of the DA, such as the 

provisions of a local environmental plan and development control plan applying to the site. 

 

In addition to section 4.17, there are legal cases which set out tests as to whether a condition of 

consent is valid or not. The Newbury test is most commonly cited by New South Wales courts.   

The Newbury test is based on a decision in the House of Lords Newbury District Council v 

Secretary of State for the Environment [1981] AC 578.  

 

The Newbury test requires that a condition of consent must: 

1. be imposed for a planning purpose 

2. fairly and reasonably relate to the development for which consent is given, and 

3. be reasonable. 

 

We have sought legal advice on whether a condition of consent which requires a developer to 

wholly fund and place public art either on the development site or at some other location satisfies 

the Newbury test. The key matters in that advice from Lindsay Taylor Lawyers are provided below. 

 

4. Can Council apply consent conditions to require public art? 
 

Having regard to the Newbury test, the advice identifies that a condition of consent which requires  

a developer to fund and place public art either on the development site or at some other location 

could satisfy limbs 1 and 3 of the Newbury test as follows: 

 A condition must be imposed for a planning purpose. This could be satisfied by establishing 

provisions for public art in a development control plan (DCP). That way any condition of 

consent imposed for public art would be linked to planning provisions. 

 A condition must be reasonable. In relation to public art this would mean that the burden  

or cost of providing the public art should be “proportionate to the development and certainly 

not commercially prohibitive of it” and “the scale of the burden should probably be related to  

the significance of the development and not its locality or context.” 

 

However, in relation to the second limb, a condition must fairly and reasonably relate to the 

development for which consent is given the legal advice is more measured: 
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 “The implication of Pain J’s decision in the Babworth House case, however, is that planning 

controls cannot be used to secure a ‘mere’ public benefit as this will not satisfy the second limb 

of the Newbury test. 

 Assuming that the public art is not required to enable new development to fit into its context  

(i.e. to address its own impact), the nexus required to be demonstrated for the second limb is not 

‘need’ but the broader notion of ‘benefit’ to the development. 

 It follows that in order for public art conditions to be lawful on this basis, the amenity benefits 

to the development as opposed to the wider public need to be demonstrable, and not too remote.  

 Public art provided on the development site is clearly the most likely to satisfy that requirement 

than art in public spaces elsewhere.  

 The scheme would have a more certain legal basis if the art were required to be provided on the 

development site or its immediate vicinity where it can be appreciated from the development.”  

 

In light of that advice we identify:  

 

1. It may be difficult to demonstrate that a requirement for public artwork in a development is 

primarily for the benefit of the site, and not for the benefit of the wider public. 

2. It may be difficult to contend that public artwork is required to improve amenity within the site, 

and that this could not otherwise be achieved by the architect, landscape architect, lighting 

designers or other built form design professionals through a thoughtful, well-designed building. 

 

Notwithstanding, if Council decided to proceed with such a policy, DCP provisions could be crafted 

in a manner to address potential questions around how the artwork fairly and reasonably relates to 

the development and principally benefits the occupants rather than the public. For example, the 

controls could encourage artwork that adds a layer to the architecture and which integrates with the 

building to enhance the development.  

 

5. Public art in private development 

 

If Council decides that it wants to apply conditions of consent requiring public art in private 

developments it would need to undertake the following: 

1. amend the Woollahra DCP to include controls for public artwork in major developments, and  

2. prepare a supporting policy or guideline.  

 

The draft DCP provisions could include the following: 

1. Planning objectives for the policy 

2. Controls identifying that the public art is to be provided on the development site or immediate 

vicinity  

3. Controls identifying the thresholds when the policy applies. For example by: 

a. Location— e.g. applies to development proposed on land zoned B2 Local Centre (being 

the Double Bay, Rose Bay and Edgecliff centres. This is because there is greater 

pedestrian activity and public exposure in these zones, and  

b. Value of development— e.g. applies to development with a capital improvement value 

of $15M or more. This is because including public art in a development represents an 

additional cost to the developer. It is therefore reasonable to apply such a requirement 

only to larger more significant developments. 

 

The DCP should be supported by a policy or guideline document that establishes the framework for 

assessing public art proposals.  
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The supporting document could include matters such as: 

 

1. criteria for assessing the suitability of the public art 

2. the value of the public art having regard to the legal advice to limb 2 of the Newbury test: the 

cost should be “proportionate to the development and certainly not commercially prohibitive 

of it” and “the scale of the burden should probably be related to the significance of the 

development and not its locality or context” 

3. the process identifying how and when the proposed art work would be assessed throughout 

the DA process, and the level of information to be provided at each stage 

4. the role of the Woollahra Public Art Panel and the Community Services Division’s Cultural 

Development team in reviewing and approving the proposed public art.  

 

The draft DCP amendments would need to be publicly exhibited for comment consistent with 

EP&A Act.  It would also be best practice to concurrently exhibit any supporting policy or 

guideline document. Following the exhibition period the submissions would be reported to Council 

to decide whether or not to proceed. 

 

6. Public art in Council development  

 

The NOM also raised the issue of requiring public art in development which is completely or 

partially funded or owned by Council (herein referred to in this report as “Council related 

development”).   

 

If Council adopted DCP provisions along the lines of those identified in section 5 above, such 

provisions would equally apply to Council related development.  However, if Council does not 

establish such DCP provisions it would not be appropriate to apply a condition for public art to  

DAs involving Council related developments, as the Newbury test still applies.  

 

Notwithstanding, on a case by case basis there may be opportunities to include a provision to 

require public art when Council is deciding to redevelop its land, particularly where that land will 

be the subject to a planning proposal to rezone the land, increase building height or density. Any 

requirement to include public art should be included in site specific DCP provisions and also 

reflected in the heads of agreement relating to any joint public/private development. This type of 

approach was taken with the Kiaora Lands redevelopment where site specific DCP provisions were 

established requiring public art to be incorporated in the pedestrian plaza. 

 

Having regard to the above, any proposals to include public artwork in a Council related 

development should be identified early in the decision making process. This is important because 

the provision of public artwork in a development involves additional costs to the developer, whether 

it be Council or a third party, and these costs need to be accounted for when considering 

development feasibility and options.   

 

7. Existing mechanism to provide public art  

 

It is relevant to note that Council’s existing planning framework currently supports the provision of 

public art through section 7.12 local infrastructure contributions levies. 

 

Section 7.12 (formerly known as section 94A) of the Act contains provisions that allow Council to 

impose a levy as a condition of development consent. The rate of the levy is set by the EP&A 

Regulation and is a maximum percentage of the proposed cost of carrying out development that 

may be imposed.   
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Under these provisions the Woollahra Section 94A Contributions Plan 2011 currently provides for 

funding of public art, and in particular the Works Schedule to the plan identifies that public art will 

be installed throughout the municipality at a rate of $1 million over 10 years. 

 

8. Conclusion 

 

Council has expressed an interest in increasing Woollahra’s Public Art Program by requiring public 

art in major private and Council developments through conditions of consent. 

 

We sought legal advice on this approach. The legal advice was measured in its position, but having 

regard to the successful implementation of public art provisions by other Councils and subject to the 

safeguards which have been recommended by Council’s lawyers Council can proceed with the 

preparation of a public art policy and new DCP provisions. This approach will enable Council to 

impose consent conditions which require public art in major developments. However, such controls 

will need to be carefully crafted to address matters in the legal advice regarding benefits to the 

development site arising from the public art, as opposed to the wider public benefits.  

 

If Council decides to proceed the necessary policy and DCP amendments will be prepared and 

submitted to the Environmental Planning Committee. Once Council has endorsed the policy and 

DCP amendments we will exhibit both documents for public comment in accordance with the 

requirements of the EP&A Act insofar as they apply to DCPs. The policy will identify how the 

public artwork will be assessed and the process for that assessment. The DCP amendments will set 

out clearly the criteria for the artwork.   

 
 

Annexures 

 

Nil      
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Political Donations:  Matters to be considered by Councillors at Council and/or Committee Meetings 

 

Action 

Participate in debate and  

vote on the matter. 

 

Did the applicant, owner (if 

not the applicant) or 

someone close to the 

applicant make a donation 

in excess of $1,000 that 

directly benefited your 

election campaign?  

(Code of Conduct Cl 4.21). 

Staff to record decision process 

(motions/amendments) and  

Division of votes for the determinative 

 resolution or recommendation in the  

meeting minutes. 

No 

Yes 

Action 

Consider appropriate action required. 

 

This could include limiting involvement by: 

1. participating in discussion  

but not in decision making (vote), 

2. participating in  

decision making (vote)  

but not in the discussion 

3. not participating in the discussion 

 or decision making (vote) 

4. removing the source of the conflict. 

 

Action 

Declare a significant non-pecuniary conflict  

of interest, absent yourself from the meeting  

and take no further part in the debate or  

 vote on the matter 

 (Code of Conduct Cl 4.16(b)). 

No 

Matter before  

Council and/or Committee Meeting 
 

Action 

Declare a significant non-pecuniary conflict  

of interest, absent yourself from the meeting  

and take no further part in the debate or  

vote on the matter 

 (Code of Conduct Cl 4.16(b)). 

Yes 

Did the applicant or 

someone close to the 

applicant make a donation 

less than $1,000 that 

directly benefited your  

election campaign? 

(Code of Conduct Cl 4.2). 

 

Do you believe the political 

contribution creates a 

significant non-pecuniary 

conflict of interest for you? 

(Code of Conduct Cl 4.23). 

 

Yes Yes 

No No 

Is the matter before the 

meeting a Planning Matter? 

 

Staff to record decision process 

(motions/amendments) and  

Division of votes for the determinative 

 resolution or recommendation in the  

meeting minutes. 

or 


	Table of Contents
	Items to be Decided by this Committee using its Delegated Authority
	D1 Confirmation of Minutes of Meeting held on 4 February 2019
	Recommendation

	D2 Delivery Program 2018 to 2021 and Operational Plan 2018/19 (DPOP) Quarterly Progress Report December 2018 against Goal 4 - Well planned neighbourhoods, Goal 7-Protecting our environment, Goal 8 - Sustainable use of resources and Goal 9 - Community focu
	Recommendation
	Annexures
	Delivery Program & Operational Plan (DPOP) Quarterly report - December 2018 (Environmental Planning Committee)
	Notice of Motion (NOM) Status Report as at 30 December 2018 (Environmental Planning Committee)
	Development Control (DC) Charts  - December 2018 (Environmental Planning Committee)
	Delivery Program & Operational Plan (DPOP) Quarterly report - Double Bay and Oxford Street Placemaking - December 2018 (Environmental Planning Committee)


	Items to be Submitted to the Council for Decision with Recommendations from this Committee
	R1 Identifying Opportunities to Establish a Creative Hoardings Policy
	Recommendation

	R2 Validity of Using Conditions of Consent to Require Public Art in Major Development
	Recommendation



