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Outline of Meeting Protocol & Procedure: 

 

 The Chairperson will call the Meeting to order and ask the Committee Members and/or Staff to 

present apologies and/or late correspondence. 

 The Chairperson will commence the Order of Business as shown in the Index to the Agenda. 

 At the beginning of each item the Chairperson will ask whether a member(s) of the public wish to 

address the Committee. 

 If person(s) wish to address the Committee, they are allowed four (4) minutes in which to do so.  

Please direct comments to the issues at hand. 

 If there are persons representing both sides of a matter (e.g. applicant/objector), the person(s) 

against the recommendation speak first. 

 At the conclusion of the allocated four (4) minutes, the speaker resumes his/her seat and takes no 

further part in the debate unless specifically called to do so by the Chairperson. 

 If there is more than one (1) person wishing to address the Committee from the same side of the 

debate, the Chairperson will request that where possible a spokesperson be nominated to represent 

the parties. 

 The Chairperson has the discretion whether to continue to accept speakers from the floor. 

 After considering any submissions the Committee will debate the matter (if necessary), and arrive at 

a recommendation (R items which proceed to Full Council) or a resolution (D items for which the 

Committee has delegated authority). 

 

Environmental Planning Committee Membership: 7 Councillors 

Quorum:       The quorum for Committee meeting is 4 Councillors 
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Woollahra Municipal Council 

 

Notice of Meeting 
 

 

 

5 April 2018 

 

 

To:    His Worship the Mayor, Councillor Peter Cavanagh, ex-officio 

Councillors Susan Wynne  (Deputy Mayor) 

Claudia Cullen 

Luise Elsing 

Mary-Lou Jarvis 

Anthony Marano 

Nick Maxwell 

Megan McEwin 

Harriet Price 

Lucinda Regan 

Matthew Robertson 

Isabelle Shapiro 

Richard Shields 

Mark Silcocks 

    Toni Zeltzer 

 

 

 

Dear Councillors 

 

Environmental Planning Committee – 9 April 2018 
 

In accordance with the provisions of the Local Government Act 1993, I request your attendance at 

Council’s Environmental Planning Committee meeting to be held in the Thornton Room 

(Committee Room), 536 New South Head Road, Double Bay, on Monday 9 April 2018  

at 6.00pm. 

 

 

 

Gary James 

General Manager 

   





Woollahra Municipal Council 

Environmental Planning Committee Agenda 9 April 2018 

 

 

 Page 5 

Meeting Agenda 
 

Item Subject Page 

1. Leave of Absence and Apologies  
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Item No: R1  Recommendation to Council  

Subject: FINANCING MECHANISMS FOR PUBLIC FACILITIES 

Author: Chris Bluett, Manager - Strategic Planning  

Approver: Allan Coker, Director - Planning & Development  

File No: 18/25051 

Reason for Report: To respond to a notice of motion adopted by Council on 30 October 2017.  
 

Recommendation: 

 

A. That the report on financing mechanisms for public facilities be received. 

 

B. That the Council adopt the following policy statement for voluntary planning agreements: 

 

The Council will consider the negotiation, preparation, approval and implementation of VPAs 

in circumstances authorised by, in accordance with and for purposes set out in the provisions 

of the Environmental Planning and Assessment Act 1979 in order to secure the provision of 

public facilities for the public’s benefit. The Council will conduct these procedures in an 

open, fair, consistent and accountable manner and with regard to a probity framework. The 

Council will not allow these procedures to impede or influence its statutory responsibilities in 

assessing development applications and preparing and approving planning proposals. 

 

C. That a draft voluntary planning agreement policy be prepared and reported to a meeting of the 

Environmental Planning Committee. 
 

1. Introduction 

 

The Council adopted the following notice of motion at its meeting on 30 October 2017: 

 

THAT Council: 

1. Requests that staff prepare and submit an updated report to the Urban Planning 

Committee on the financing mechanisms to secure monetary, works-in-kind, the 

dedication of land or any other material public benefit or any combination of these 

which may be available to support improved public infrastructure and services in 

precincts which may be the subject of urban intensification. 

 

2. The updated report to consider the merit of a range of financing mechanisms including 

s.94, S.94A as well as value capture through the adoption of a VPA Policy and other 

mechanisms where developments can accommodate social infrastructure. 

 

Since the above decision was made, amendments to the Environmental Planning and Assessment 

Act 1979 (the Act) have been introduced. The amendments, which commenced on 1 March 2018, 

included reformatting of the Act and the use of a new numbering system. We have included the new 

numbering system in this report. The old numbers are provided in parenthesis to assist with 

interpretation.  

 

This report responds to the Council’s decision. In doing so this report includes information on the 

scope, opportunities and limitations on three mechanisms available under the provisions of the Act 

to secure the delivery of public facilities. The three mechanisms are contained in: 

 

 Section 7.4 (previously s.93F) – Planning agreements 
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 Section 7.11 (previously s.94) – Contribution towards provision or improvement of amenities 

and services 

 Section 7.12 (previously s.94A) – Fixed development consent levies  

 

We have not included special infrastructure contributions under sections 7.22 to 7.31 (s.94ED to 

s.94EM) of the Act because those contributions are obtained to assist with the delivery of key State 

and regional infrastructure within major growth regions and precincts that are planned to experience 

high growth rates. 

 

Other funding mechanisms commonly used by councils are general rates, special rate levies, loans, 

grants and user charges. We do not provide discussion on those options other than to say they often 

complement the three mechanisms available under the Act and are matters for consideration during 

Council’s annual deliberations. 

 

For the purpose of this report the following definitions are used: 

 

development contribution means the payment of a monetary contribution, the dedication of land 

free of cost or the provision of a material public benefit or any combination of them towards a 

public purpose. 

 

land value capture is a public financing mechanism implemented through planning agreements by 

which the Council captures for the community’s benefit a share of the unearned increment to 

developers in land value increases arising from: 

 

(a) an amendment to Woollahra LEP 2014 which facilitates development, plus associated or 

consequential changes to Woollahra DCP 2015, or 

(b) the granting of a development consent or the approval of a modification of a development 

consent which allows development to exceed the otherwise permissible development controls 

under Woollahra LEP 2014 or another environmental planning instrument. 

 

material public benefit means a benefit that is not a monetary contribution or the dedication of 

land, but is for a public purpose. A material public benefit does not need to be a physical work. 

 

planning agreement means a voluntary agreement referred to in section 7.4 (s.93F) of the Act.  

 

public benefit is the benefit enjoyed by the public as a consequence of a development contribution.  

 

public facilities mean public infrastructure, facilities, amenities and services. Public facilities 

include, but are not limited to physical, social or community infrastructure and public services such 

as: 

(a) public car parking, 

(b) cycleways, 

(c) civic improvements, 

(d) public art, 

(e) open space and recreation facilities 

(f) childcare facilities, 

(g) multi-function community facilities, 

(h) libraries, 
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public purpose includes (without limitation) any of the following:  

 

(a) the provision of (or the recoupment of the cost of providing) public amenities or public 

services, 

(b) the provision of (or the recoupment of the cost of providing) affordable housing,  

(c) the provision of (or the recoupment of the cost of providing) transport or other infrastructure 

relating to land,  

(d) the funding of recurrent expenditure relating to the provision of public amenities or public 

services, affordable housing or transport or other infrastructure,  

(e) the monitoring of the planning impacts of development,  

(f) the conservation or enhancement of the natural environment.  
(Source: section 7.4(2) (s.93F(2)) of the Act) 

 

work in kind means a work or action which replaces a monetary contribution in whole or in part. 

2. Section 7.11 contributions (s.94) 

 

Section 7.11 (s.94) of the Act allows a consent authority to apply a condition of consent to a 

development application or an application for a complying development certificate requiring the 

dedication of land free of cost, or the payment of a monetary contribution, or both. The consent 

authority may accept a material public benefit (other than the dedication of land or the payment of a 

monetary contribution) in part or full satisfaction of the condition. 

 

A condition requiring a contribution may only be applied if the consent authority is satisfied that the 

development, which is the subject of the application, will or is likely to require the provision of, or 

increase the demand for, public amenities or public services within the area.  

 

A council can only impose a condition under section 7.11 (s.94) if the condition is of a kind allowed 

under a contributions plan. The Woollahra Section 94 Contributions Plan 2002 operates within the 

municipality. It allows, or has allowed, conditions of development consent for contributions 

towards the provision of – 

 

 certain recreation facilities in the case of development that will increase the number of 

dwellings on a site or will increase lots for the purpose of accommodating dwellings, 

 civic improvements in the Rose Bay and Double Bay Commercial Centres based on public 

domain improvement plans for those centres, 

 public car parking in the Rose Bay and Double Bay Commercial Centres in the case of a 

shortfall in parking generated by new commercial and retail development. 

 
Notes:  

i. The title of the plan and provisions within it still reference the previous sections of the Act. 

ii. Monetary contributions are capped at $20,000 per dwelling or residential allotment (Ministerial 

Direction dated 28.8.2012). 

iii. The current contributions fund contains $1.425 million. 

 

It is generally accepted that there are four key concepts that form the basis for section 7.11 (s.94). 

These are: 

 

1. nexus – the link between the proposed development and the increased demand for public 

amenities and services created by the development. 
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2. reasonableness – which relates to matters of equity, fairness, judgement and moderation. 

Reasonableness is used in issues such as the quantity of a contribution, the timing of a 

payment, the timing of providing public amenities and services, and consideration of reducing 

or waiving payments. 

3. apportionment – seeks to ensure that new development is only charged for the proportion of 

the demand for additional amenities and services generated by that development. 

4. accountability – can be found in matters such as the clarity of documentation, provision and 

upkeep of financial records, integration of section 7.11 (s.94) planning in a council’s overall 

management processes, and public involvement in planning processes. 

 

These key concepts are contained in section 7.11 (s.94) and its supporting provisions under Part 4 of 

the Environmental Planning and Assessment Regulation 2000 (the Regulation). 

 

Although it is not spelt out in the Act or the Regulation, it is clear that a section 7.11 (s.94) 

contributions plan must be prepared with regard to a council’s general financial planning and 

management processes. In particular, where a plan is largely based on apportionment of costs for 

additional public facilities between the population arising from new development and the existing 

population, there can be substantial implications for the general budget and for the planning and 

delivery of other services. Potentially, it can be financially detrimental to a council where a 

substantial portion of costs is to be borne by the council on behalf of the existing population.  

 

It is important to understand that in preparing and approving a contributions plan, a council is 

committing itself to providing those public facilities contained in the plan’s capital works schedule 

or, subject to review, committing to similar facilities that achieve the purpose for which 

contributions are received.  

 

Experience across the Sydney metropolitan area over the past twenty years has shown that section 

7.11 (s.94) is more easily implemented for greenfield development areas and urban renewal 

precincts rather than established urban areas such as Woollahra where growth is mainly in the form 

of infill development. Generally this is attributable to a number of factors including: 

 

 the difficulty in accurately predicting anticipated growth in established areas, 

 the effects and uncertainty of market forces (both slow and accelerated growth), 

 declining dwelling occupancy rates, 

 the need to consider apportionment of costs between new and existing populations where 

there is still a demonstrated demand for facilities by the existing population, 

 the difficulty in establishing nexus.  

 

In areas where population and development growth is slow, section 94 contributions plans that are 

based on fair and reasonable contribution rates and modest capital works programmes will not 

generate substantial funds from new development. 

 

Because of Woollahra’s low growth patterns and in order to avoid the financial burden to Council 

associated with apportionment of costs, plus the constraints with nexus, the Council’s current 

section 7.11 (s.94) plan has very limited application. Consequently, public recreational facilities 

provided in the plan’s schedule of works is relatively modest. Their delivery has relied on increased 

residential dwellings which has been slow and sporadic. Similarly, slow growth in Double Bay and 

Rose Bay Centres has not allowed sufficient contributions to be realised to enable the civic 

improvement works in those centres to proceed in a reasonable time.  

 



Woollahra Municipal Council 

Environmental Planning Committee Agenda 9 April 2018 

 

 

Item No. R1 Page 11 

Whilst monetary contributions are capped at $20,000 for additional dwellings, the ability to reach 

this figure in Woollahra’s case is affected by nexus and the apportionment of costs. The expansion 

of a capital works program as a means to increase the monetary contribution to the upper limit is not 

a viable option because it ultimately drives up the cost apportioned to Council in implementing the 

works.  

3. Section 7.12 levies (s.94A) 

 

Section 7.12 (s.94A) enables a consent authority to impose a condition of development consent 

requiring the payment of a levy referred to as a fixed development consent levy. The levy may be 

imposed as a condition of consent on development applications and applications for complying 

development. 

 

A council can only impose a condition under section 7.12 (s.94A) if the condition is of a kind 

allowed under a contributions plan. The Woollahra Section 94A Development Contributions Plan 

2011 applies to the municipality. It nominates the amount of contribution payable and sets out a list 

of projects, including capital works projects derived from the Council’s capital works program, on 

which levies will be spent. 

 

The amount of contribution generated from each application is calculated by a simple formula that 

uses the proposed cost of development and a fixed flat rate levy set by clause 25K of the 

Regulation. For Woollahra and the majority of councils, there are three incremental rates based on 

development cost thresholds: 

 

(i) if the proposed cost of carrying out the development is up to and including $100,000 - 

nil, or 

(ii) if the proposed cost of carrying out the development is more than $100,000 and up to 

and including $200,000 - 0.5 per cent of that cost, or 

(iii) if the proposed cost of carrying out the development is more than $200,000 -1 per cent 

of that cost. 

 

The section 7.12 (s.94A) levy is a measure that provides councils with an alternate income source to 

fund the provision, extension or augmentation of public amenities and public services. 

 

A section 7.12 (s.94A) levy has several key features which distinguish it from a section 7.11 (s.94) 

contribution. 

 

 A section 7.12 (s.94A) levy is not subject to nexus. That is, there is no prerequisite to 

establish a link between the proposed development and the increased demand for public 

facilities (s.7.12 (4) (s.94A(4)). 

 In the absence of nexus, a section 7.12 (s.94A) levy can be used towards the provision, 

extension or augmentation of a wider range of public facilities than is possible with funds 

obtained under section 7.11 (s.94). This addresses the constraints and difficulties under 

section 7.11 (s.94) for justifying expenditure on certain works such as infrastructure 

maintenance. 

 A condition imposing a section 7.11 (s.94A) levy cannot be disallowed or amended by the 

Land and Environment Court on appeal. 
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Without the restrictions imposed by nexus and apportionment of costs, the section 7.12 (s.94A) levy 

can be a more beneficial approach for delivering public facilities in established areas such as 

Woollahra compared with section 7.11 (s.94) contributions. However, section 7.12 (s.94A) still has 

three interrelated limitations.  

 

First, section 7.12 (s.94A) plans need to provide a works schedule. This does not have to be as 

precise as the works schedule in a section 7.11 (s.94) plan, or does it have to be established to 

demonstrate nexus between the anticipated development and the provision of facilities. However, 

the presence of a works schedule, no matter how generic it may be described, still results in a 

degree of inflexibility if innovative and unforeseen public facilities become possible with new 

development and those facilities are not listed.  

 

Second, as with section 7.11 (s.94) contributions, the ability to deliver significant public facilities 

still relies on regular development. Hence, there can be a delay between the development occurring 

and the eventual provision of facilities.  

 

Third, irrespective of the pace of development, the quantity of levies is regulated by legislation 

under which the maximum levy rates are capped and linked to development cost thresholds.   

 

The maximum rates, which are approved by the Minister for Planning, have been increased, but 

only for development within the central business districts in seven council areas. The maximum 

rates in those areas vary from 2 to 4 per cent. The highest maximum rate of 4 per cent is achievable 

in the Gosford City Centre and Burwood Town Centre. In both cases the development cost 

threshold for that rate is more than $250,000. 

 

It is evident that variations to the maximum rates are difficult to achieve and are restricted to major 

commercial centres which are experiencing or are anticipated to have substantial growth. 

Parramatta, Randwick and Waverley Councils are currently seeking increases, largely based on 

projected growth aligned with changes to planning controls and the need to provide infrastructure to 

service that growth.  

 

To date their requests have not been approved and we have been unable to establish if the 

Department will give them favourable consideration. Irrespective, the pattern suggests that rate 

increases are most likely achievable in the large district centres where significant growth is planned. 

4. Planning agreements 

 

4.1 Background 

 

The legal and procedural framework for planning agreements, which are commonly referred to as 

voluntary planning agreements or VPAs, was created in 2005 and is set down in sections 7.4 – 7.10 

(s.93F – 93L) of the Act and clauses 25B-25H of the Regulation. Guidance is also obtained from 

associated State Government practice notes. The Planning Agreements Practice Note issued on 19 

July 2005 by the Department of Infrastructure Planning and Natural Resources is particularly 

relevant. A draft revision of the Practice Note was exhibited in November 2016 but has not been 

approved at this time. 

 

Section 7.12(1) (s.93F(1)) of the Act describes planning agreements. 
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(1) A planning agreement is a voluntary agreement or other arrangement under this 

Division between a planning authority (or 2 or more planning authorities) and a person 

(the developer): 

(a) who has sought a change to an environmental planning instrument, or 

(b) who has made, or proposes to make, a development application, or 

(c) who has entered into an agreement with, or is otherwise associated with, a person 

to whom paragraph (a) or (b) applies, 

 

under which the developer is required to dedicate land free of cost, pay a monetary 

contribution, or provide any other material public benefit, or any combination of them, 

to be used for or applied towards a public purpose. 

 

A primary requirement of VPAs is that they are voluntary arrangements. As such, both a planning 

authority and a developer can decline to enter into an agreement. A planning authority cannot force 

a developer to enter into an agreement. A person cannot appeal to the Court against the failure of a 

planning authority to enter into a planning agreement or against the terms of a planning agreement. 

However, whilst agreements are voluntary, once entered into they become legal and binding 

contracts. 

 

VPAs – 

 

(a) provide a means for allowing the local community to share in the financial benefit obtained by 

a developer due to a change in planning controls or a consent to a development application, 

(b) provide a way for the local community to secure public benefits in addition to measures which 

are required to address the impact of development on private and public lands, 

(c) allow for a flexible means for achieving good development outcomes and targeted public 

benefits, 

(d) allow opportunities for more innovative and efficient provision of public benefits than might 

be realised under other means, 

(e) provide opportunities for the local community to participate in the quality and delivery of 

public benefits, 

(f) allow developers to have an input to the type, quality, timing and location of public benefits. 

 

VPAs may be used for a variety of reasons in order to achieve public benefits some of which go 

beyond or are not ordinarily available through the planning and development system under section 

7.11 (s.94) or section 7.12 (s.94A) contributions. Examples include: 

 

 Provision or contribution towards the provision of public facilities to a standard or amount 

that is not necessarily required for the development.  

 Provision of periodical or interim contributions towards recurrent costs of infrastructure, 

facilities and services. 

 

A VPA can supplement section 7.11 (s.94) and section 7.12(s.94A) as a means of achieving the 

delivery of public facilities. Unless specifically identified in the agreement, a VPA does not exclude 

the application of contributions under section 94 or 94A. This means that a development consent 

may include a condition for either a section 94 contribution or a section 94A levy and a council can 

also negotiate a VPA for other public facilities.  
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A VPA may entail a contribution based on the planning gain likely to be achieved by a developer as 

a consequence of an LEP amendment, or a development consent. In these circumstances, a VPA 

acts as a value capture mechanism. This arrangement is well used in NSW by local and State 

authorities to fund the delivery of infrastructure projects in a more expedient manner than section 

7.11 (s.94) and section 7.12 (s.94A) measures thereby enabling the coordination of growth and 

infrastructure provision. Generally this occurs because value capture enables opportunities for more 

substantial contributions towards provision of infrastructure than is possible through section 7.11 

(s.94) and section 7.12(s.94A).  

 

In terms of Council’s urban growth projects in the Double Bay Commercial Centre and the 

Edgecliff Commercial Corridor, value capture has potential to assist with the timely delivery of 

public infrastructure. In the Double Bay Commercial Centre a range of infrastructure has been 

identified by the Double Bay Public Domain Strategy. Projects include: 

 

 Bay Street link between Cross Street and the Double Bay wharf 

 Commercial waste strategy 

 Minor works to Kiaora Lane 

 Knox Street and Knox Lane upgrade 

 Upgrades to service laneways and linking streets - Gumtree Lane, Goldman Lane, Brooklyn 

Lane and Short Street. 

 Upgrade to Jamberoo Lane/Jamberoo stormwater channel and Cross Lane between Cross 

Street and William Street 

 

The Act provides a number of safeguards to regulate the legitimate operation of VPAs. Notably 

sections 7.4(9) and (10) (s.93F(9) and (10)) state: 

 

(9) A planning agreement cannot impose an obligation on a planning authority: 

(a) to grant development consent, or 

(b) to exercise any function under this Act in relation to a change to an environmental 

planning instrument. 

 

(10) A planning agreement is void to the extent, if any, to which it requires or allows 

anything to be done that, when done, would breach this section or any other provision of 

this Act, or would breach the provisions of an environmental planning instrument or a 

development consent applying to the relevant land. 

 

Additionally section 7.7(2) (s.93I(2)) prescribes that: 

 

(2) A consent authority cannot refuse to grant development consent on the ground that a 

planning agreement has not been entered into in relation to the proposed development or 

that the developer has not offered to enter into such an agreement. 

  

These three provisions can be supplemented by a policy of a council which provides for an open 

and transparent process when planning agreements are negotiated. Importantly, the policy would 

establish a process to require the merit of a DA and a planning proposal to be established by the 

Council in the first instance, independently from the decision to enter into a VPA.   
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4.2 Draft Woollahra VPA Policy 2016 

 

In 2016 the Council prepared and exhibited a Draft VPA Policy. In preparing the policy 

considerable research was carried out on the content and operation of VPA policies used by other 

councils in the Sydney Metropolitan Area and similar policies used by overseas councils. We also 

obtained legal advice from Dr. Lindsay Taylor from Lindsay Taylor Lawyers and Martin Hill, 

director of Hill PDA Consulting, a specialist property consulting firm. Dr Taylor has particular 

expertise in the legal aspects of planning agreements whilst Mr Hill has acted for other councils in 

negotiating planning agreements. 

 

At its meeting on 9 May 2016 the Urban Planning Committee considered a report on submissions 

received in response to public exhibition of the Draft Woollahra Voluntary Planning Agreement 

Policy (Annexure 1). 

 

The Council did not adopt the Draft VPA Policy. Instead, on 23 May 2016 the Council resolved: 

 

THAT Council REFUSE the Woollahra Voluntary Planning Agreement Policy for the 

following reasons: 

 

1. Council already has section 94 contributions and 94A levies that deal with issues raised 

in this policy. 

2. This policy will give rise to increased development. 

3. Concerns with the precedent set by the Voluntary Planning Agreement Policy. 

4. Belief that the Voluntary Planning Agreement Policy will undermine the DCP and LEP. 

5. Concerns with how the money generated from the Voluntary Planning Agreement 

Policy will be spent and the proximity of the public benefit as the test is the benefit to 

the developer. 

6. Make it clear in an amalgamated environment that Council does not want this sort of 

delegation to the General Manager. 

 

The following comments address the reasons for refusing the VPA Policy. 

 

Council already has section 94 contributions and 94A levies that deal with issues raised in this 

policy. 

 

There are similarities between section 7.11 (s.94), section 7.12 (s.94A) and VPAs since they all aim 

to facilitate the delivery of public facilities. However, this point by itself is not a reason to discard a 

VPA policy. VPAs can legally operate in a complementary way with section 7.11 (s.94) and section 

7.12 (s.94A) plans in order to achieve public facilities.  

 

VPAs offer Council another and more flexible means of delivering public facilities. The discussion 

about the three mechanisms shows that both section 7.11 (s.94) contributions and section 7.12 

(94A) levies have limitations in their ability to deliver public facilities. The main limitation occurs 

with the quantity of contributions and levies that can be legally required. This occurs in the case of 

both section 7.12 (s.94A) levies and section 7.11 (s.94) contributions with statutory capping. For 

section 7.11 (s.94) contributions, the delivery of public facilities is also constrained by the concepts 

of nexus and apportionment of costs. 
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Section 7.11 (s.94) and section 7.12 (s.94A) will not be capable of funding the public improvements 

identified in strategies such as the Double Bay Public Domain Strategy and the Double Bay 

Lighting Strategy. Full implementation of infrastructure works in those strategies is broadly 

estimated to cost $18.25m. 

 

Note: 

A number of projects nominated within the section 7.11 (s.94) contribution plan’s works schedule 

align with those in the Double Bay Public Domain Strategy. However, the total section 7.11 (s.94) 

contributions currently available for civic improvement works in the Double Bay Commercial 

Centre amount to only $95,894. The average annual total of contributions for civic improvement 

works in Double Bay since 2000 amounts to only $7,700.  

 

This policy will give rise to increased development. 

 

There is no evidence that the introduction of a VPA policy will increase development in Woollahra. 

VPAs were brought into a legislative framework through an amendment to the Act in 2005. Despite 

the option being available to both developers and Council, only two VPAs have been entered into 

over twelve years. One was for a development application at 231 New South Head Road Double 

Bay involving the construction of a four storey residential flat building. The agreement required the 

payment of a monetary contribution which would be used for a public purpose to fulfil the 

Council’s vision to make Double Bay a better place. 

 

The second agreement relates to a development application for the Scottish Hospital in Paddington. 

The agreement applies to the dedication of land to extend the public reserve in Dillon Street.  

 

Development in the Woollahra LGA has not been influenced by the availability of VPAs. Changes 

to planning legislation, at State and local levels, together with economic conditions and demand for 

services, facilities and accommodation are the important drivers which facilitate growth. When 

planning for growth it is important that Council also has capacity to deliver supporting 

infrastructure and services. VPAs provide a flexible option for this purpose. 

 

The two cases where VPAs have been negotiated in Woollahra demonstrate that in specific 

circumstances VPAs are appropriate and Council has used the provisions in the Act.  

 

The VPA policy provides that development application consents and planning proposals cannot be 

bought. The policy includes safeguards consistent with the Act to ensure that development 

applications and planning proposals that involve VPAs do not get preferential consideration.  

 

Concerns with the precedent set by the Voluntary Planning Agreement Policy. 

 

The option of entering into a planning agreement remains a voluntary one for both the Council and 

the developer despite the operation of a policy.  

 

Adoption of a VPA policy will provide the necessary tool for managing the negotiation, 

preparation, public participation, approval and operation of VPAs on an individual basis. A VPA 

policy establishes important principles and probity measures which must be followed in the course 

of negotiating and preparing VPAs. A VPA policy therefore establishes a consistent and transparent 

process.    
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The existence of a VPA policy does not infer that Council will give preferential consideration to 

planning proposals or development applications. The Council is bound by legislation to carry out 

separate assessment processes for planning proposals and DAs. The merit of each planning proposal 

and DA must be established before approvals are granted. In each case there are transparent 

processes that enable public involvement of varying degrees.  

 

Adoption of a VPA policy does not demonstrate that the Council is abandoning development 

standards and other development controls. A planning agreement is not a mandatory requirement by 

law or by virtue of an adopted policy. These points are acknowledged in the Land and Environment 

Court decision for Mecone Pty Limited v Waverley Council [2015] NSWLEC 1312. 

 

Concerns with how the money generated from the Voluntary Planning Agreement Policy will be 

spent and the proximity of the public benefit as the test is the benefit to the developer. 

 

The terms of a VPA will identify the particular development contribution that is to be made. The 

Council, as a signatory to the agreement, will have the opportunity to comment on the nature of the 

development contribution, including the location of any material public benefit or work in kind.  

 

The benefit to the developer in the eventual delivery of the contribution is not the pivotal test. The 

Act clearly establishes that the development contribution is to be “used for or applied towards a 

public purpose”. (s.7.4(1) (s.93F(1)) There is no requirement that public facilities be for the exclusive 

use of the development to which an agreement relates. Furthermore, the issue of nexus is not a 

requirement for VPAs which allows a degree of flexibility in the location of a development 

contribution. However, VPAs should not involve public benefits which are wholly unrelated to the 

development which is the subject of the agreement. This understanding implies that the developer 

and users of the development will obtain a degree of benefit from the public purpose.  

 

Make it clear in an amalgamated environment that Council does not want this sort of delegation 

to the General Manager. 

 

The recommendation contained in part C of the report to the Urban Planning Committee meeting on 

9 May 2016 specified: 

 

C. That Council authorise a delegation to the General Manager to negotiate and execute 

Voluntary Planning Agreements under section 93F of the Environmental Planning and 

Act 1979. 

 

Whilst the council amalgamation process has been discontinued, we consider that should Council 

decide to recommence a process for introducing a VPA policy, there should be delegation in the 

manner described by part C of the last recommendation.  

 

A delegation of the type proposed will enable a separation of the negotiation, administrative and 

approval steps. The delegation will therefore assist probity matters. The Councillors would maintain 

their role in deciding whether to enter into a VPA and then at the conclusion of the process whether 

the agreement should be signed. The General Manager, subject to a delegation issued by the 

Council, would be authorised to sign the approved agreement. 

5. Summary advantage and disadvantages – s.7.11 (s.94), s.7.12 (s.94A) and VPAs 

 

The relative advantage and disadvantage of the three funding mechanisms are summarised in the 

following table.  
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Method Advantages  Disadvantages 

Section 7.11 (s.94) 

contributions 

Known contribution provides 

certainty for parties. 

Effective in rapid growth areas – 

greenfield and urban renewal 

precincts. 

Generally low administration 

requirements. 

Contributions for residential 

development capped. 

Limited value in highly developed 

urban areas with slow growth. 

Slow accrual of sufficient funds to 

deliver significant projects.  

Potential for public facilities to be 

heavily subsidised by existing 

population due to apportionment. 

Restricted by nexus. 

Lacks flexibility – contributions 

only applied to scheduled works 

within plan. 

Amendment to contribution plan 

requires long statutory process. 

Section 7.12 (s.94A) 

levy 

Known contribution provides 

certainty for parties. 

Applicable to more development. 

Not constrained by nexus and 

apportionment. 

Potential to deliver small and 

medium sized works in reasonable 

timeframes. 

Generally low administration 

requirements. 

Levies restricted to three 

incremental rates – difficult to 

obtain approval for rate increases. 

Lacks flexibility – contributions 

only applied to scheduled works 

within plan. 

Amendment to contribution plan 

requires long statutory process. 

 

Voluntary planning 

agreement 

No capping of contributions – 

reasonableness test still 

applicable. 

Flexible and adaptable approach 

to delivery of public facilities - 

allows innovation – not restricted 

by nominated works schedule. 

Allows value sharing as a means 

to secure public facilities. 

Potential to deliver major 

infrastructure in short timeframe. 

Requires a high administration 

effort. 

Generally applied only to major 

development and changes to 

planning controls. 

Needs to be negotiated and 

authorised on a project by project 

basis. 

For developers, the value capture 

process requires full feasibility 

disclosure. 

 

The three mechanisms have their distinct and common advantages and disadvantages. For a highly 

developed urban area like Woollahra, section 7.12 (s.94A) and planning agreements provide 

stronger funding opportunities than section 7.11 (s.94).  

 

VPAs, in particular, have substantial potential for the flexible delivery of public infrastructure in 

Woollahra in a timely manner. 

6. Policy position on VPAs 

 

It is open to the Council to negotiate a VPA with a developer under the legislative provisions of the 

Act and the Regulation. The Council has done so on two occasions. However, the Council lacks a 

policy position in regard to VPAs. A VPA policy will articulate that position and will also provide a 

consistent approach to the negotiation, preparation and implementation of planning agreements. A 

VPA Policy, however, will not obligate the Council to negotiate an agreement or give favourable 

consideration to development applications or changes in planning controls.  
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As an initial step, the Council can agree to a policy statement for VPAs. The statement may be -  

 

The Council will consider the negotiation, preparation, approval and implementation of VPAs 

in circumstances authorised by, in accordance with and for purposes set out in the provisions 

of the Environmental Planning and Assessment Act 1979 in order to secure the provision of 

public facilities for the public’s benefit. The Council will conduct these procedures in an 

open, fair, consistent and accountable manner and with regard to a probity framework. The 

Council will not allow these procedures to impede or influence its statutory responsibilities in 

assessing development applications and preparing and approving planning proposals.    

 

As a secondary step the Council can agree to the preparation of a VPA policy.  

 

A VPA policy will express the Council’s overarching policy statement for VPAs and will provide 

important guidelines for the Council’s use, preparation and implementation of planning agreements. 

It will deal with a range of matters including: 

 

 principles which will be observed by Council when planning agreements are being 

considered, negotiated and used, 

 the relationship of planning agreements to the Council’s contribution plans, in particular the 

ability to pool development contributions in order to obtain efficiencies in the provision of 

public facilities, 

 the role of planning agreements in delivering projects and actions within the Council’s 

integrated planning framework, 

 matters of probity in negotiating a planning agreement, 

 establishing roles for negotiating a planning agreement, 

 enabling the use of specialists engaged by the Council to participate in the negotiation 

 process, 

 identifying the key steps in the negotiating process, 

 testing the acceptability of an offer by a developer to enter into a planning agreement, 

 using planning agreements to allow the community to benefit from a share of the unearned 

increment in land value obtained by developers, 

 establishing a methodology and formula to determine how residual land value should be 

shared between Council and developers. 

 identifying implementation and management actions. 

 

The content of the revised Draft Policy will have regard to legislative requirements contained in the 

Act and the Regulation. The revised Draft Policy will also be informed by: 

 

 the section titled Planning Agreements within the Development Contribution Practice Note 

issued by the NSW Department of Infrastructure Planning and Natural Resources on 19 July 

2005, and 

 the Draft Practice Note Planning Agreements, November 2016, issued by the NSW 

Department of Planning and Environment. 

7. Conclusion 

 

The three statutory mechanisms examined in this report have the capacity when used in a 

complementary way to deliver a variety of public facilities over different timeframes. However, the 

effectiveness of each mechanism is largely subject to legislative measures and restrictions and the 

nature, scale and pace of growth and change within urban areas.   
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For many years Woollahra Council has operated a dual funding approach with section 94 and 

section 94A plans. The latter plan has been the more effective mainly due to the legislative 

flexibilities, notwithstanding the capping of levies.  

 

There is considerable scope for the delivery of public facilities through planning agreements. VPAs 

have distinct advantages over section 7.11 (s.94) and section 7.12 (s.94A). They are flexible and 

adaptable in meeting opportunities for providing public facilities. In particular, they allow for value 

sharing. This concept is widely used in all levels of government within Australia for the delivery of 

various types of public infrastructure.  

 

The coordinated provision of local public infrastructure and growth is an important planning 

consideration which benefits from a range of funding mechanisms. We consider the Council should 

maximise its options for securing funds to provide public infrastructure. 

 

There is a legal framework within which the Council can negotiate VPAs. The Council has used 

that framework on two occasions. However, the Council lacks a policy position in regard to VPAs. 

A VPA policy will articulate that position and will also provide a consistent approach to the 

negotiation, preparation and implementation of planning agreements.  

 

As an initial step, the Council can agree to policy statement for VPAs. A secondary step would 

involve the preparation of a VPA policy. Our recommendation facilitates this two stepped approach. 

 
 

Annexures 

 

1. Report to UPC 9 May 2016 ⇩    
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Political Donations:  Matters to be considered by Councillors at Council and/or Committee Meetings 

 

Action 

Participate in debate and  

vote on the matter. 

 

Did the applicant, owner (if 

not the applicant) or 

someone close to the 

applicant make a donation 

in excess of $1,000 that 

directly benefited your 

election campaign?  

(Code of Conduct Cl 4.21). 

Staff to record decision process 

(motions/amendments) and  

Division of votes for the determinative 

 resolution or recommendation in the  

meeting minutes. 

No 

Yes 

Action 

Consider appropriate action required. 

 

This could include limiting involvement by: 

1. participating in discussion  

but not in decision making (vote), 

2. participating in  

decision making (vote)  

but not in the discussion 

3. not participating in the discussion 

 or decision making (vote) 

4. removing the source of the conflict. 

 

Action 

Declare a significant non-pecuniary conflict  

of interest, absent yourself from the meeting  

and take no further part in the debate or  

 vote on the matter 

 (Code of Conduct Cl 4.16(b)). 

No 

Matter before  

Council and/or Committee Meeting 
 

Action 

Declare a significant non-pecuniary conflict  

of interest, absent yourself from the meeting  

and take no further part in the debate or  

vote on the matter 

 (Code of Conduct Cl 4.16(b)). 

Yes 

Did the applicant or 

someone close to the 

applicant make a donation 

less than $1,000 that 

directly benefited your  

election campaign? 

(Code of Conduct Cl 4.2). 

 

Do you believe the political 

contribution creates a 

significant non-pecuniary 

conflict of interest for you? 

(Code of Conduct Cl 4.23). 

 

Yes Yes 

No No 

Is the matter before the 

meeting a Planning Matter? 

 

Staff to record decision process 

(motions/amendments) and  

Division of votes for the determinative 

 resolution or recommendation in the  

meeting minutes. 

or 
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