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Outline of Meeting Protocol & Procedure: 
 
• The Chairperson will call the Meeting to order and ask the Committee/Staff to present apologies 

or late correspondence. 
• The Chairperson will commence the Order of Business as shown in the Index to the Agenda. 
• At the beginning of each item the Chairperson will ask whether a member(s) of the public wish 

to address the Committee. 
• If person(s) wish to address the Committee, they are allowed four (4) minutes in which to do so.  

Please direct comments to the issues at hand. 
• If there are persons representing both sides of a matter (eg applicant/objector), the objector 

speaks first. 
• At the conclusion of the allotted four (4) minutes, the speaker resumes his/her seat and takes no 

further part in the debate unless specifically called to do so by the Chairperson. 
• If there is more than one (1) person wishing to address the Committee from the same side of the 

debate, the Chairperson will request that where possible a spokesperson be nominated to 
represent the parties. 

• The Chairperson has the discretion whether to continue to accept speakers from the floor. 
• After considering any submissions the Committee will debate the matter (if necessary), and 

arrive at a recommendation (R items which proceed to Full Council) or a resolution (D items for 
which the Committee has delegated authority). 

 
Recommendation only to the Full Council or to the Strategic and Corporate Committee 
(“R” Items) 
 
• Specified developments, as may be determined and listed by the Council by resolution 

taken from time to time. 
• Matters which involve broad strategic or policy initiatives within responsibilities of 

Committee. 
• Matters requiring the expenditure of moneys and in respect of which no Council vote 

has been made. 
• Matters not within the specified functions of the Committee. 
• Matters reserved by individual Councillors in accordance with any Council policy on 

"safeguards" and substantive changes. 
 
Delegated Authority (“D” Items) 
 
To determine all development applications and related applications, which are not required to 
be determined by the Council under Council’s adopted procedures for the call up of 
applications  except: 
 
a) Applications for review of a determination under section 82A of the Environmental 

Planning and Assessment Act 1979 (“the Act”) where the DCC determined the original 
application. 

 
b) Development applications for development on community land which may not be 

delegated for determination under section 47E of the LG Act. 
 
Committee Membership:   7 Councillors 
 
Quorum:  The quorum for a committee meeting is 4 

Councillors.
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Additional Information Relating to  
Committee Matters 

 
 
 
Site Inspection 
 

 

 

 

 

 
Other Matters 
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D11 DA385/2009 - 114 Wolseley Road, Point Piper – Demolition of 

existing dwelling & construction of new dwelling – 30/7/2009 
*See Recommendation Page 610 
*Note Confidential Report Distributed Under Separate Cover 
 

609-610 

D12 Section 96 Delegations -900.G 
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DEVELOPMENT APPLICATION ASSESSMENT REPORT 
 
ITEM No. D11 

FILE No. DA 385/2009/1 
 

114 Wolseley Road, Point Piper 
 
Lot & DP No.: LOT: 9 DP: 589656 
Side of Street: North-west 
Site Area (m²): 678.4m2  

PROPERTY DETAILS 
 

Zoning: Residential 2(a) 
 

PROPOSAL: 
 

Demolition of existing dwelling and construction of new dwelling 

TYPE OF CONSENT: 
 

Local Development 
 

APPLICANT: 
 

Tzannes & Assoc 

OWNER: 
 

Ms J Lim 

DATE LODGED: 
 

30/07/2009 

AUTHOR: 
 

Ms S Chambers 

 
PREAMBLE 
 
The subject development application was refused by Council on 27 April 2010. 
 
The applicant subsequently lodged a Class 1 Appeal with the Land and Environment Court 
(Proceedings No. 10485 of 2010 - Woollahra Council ats Julina Lim). 
 
In accordance with Councils Policy, legal advice has been provided to ascertain Councils prospects 
of success in defending the appeal.  This legal advice was referred to the Development Control 
Committee as a confidential report at the meeting of 16 August 2010. 
 
Further advice was sought from Council’s solicitors, Wilshire Webb Staunton Beattie, with regard 
to a submission received from John Whitehouse of Minter Ellison Lawyers. 
 
Council’s solicitors have reviewed the submission by Mr Whitehouse and have advised that the 
original prospects of success still stand. 
 
In relation to the appeal, a directions hearing took place on 23 July 2010 where proceedings were 
adjourned until 18 August 2010 in order for Council to consider the conduct of the appeal.   
 
The Court was advised that the Development Control Committee had deferred consideration of the 
matter at its meeting of 16 August 2010 and it was requested that the appeal be adjourned for a 
week.  The registrar was not prepared to allow any further adjournments. The matter is listed for an 
onsite s34 conference on 9 September 2010. 
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RECOMMENDATION: 
 
THAT in relation to the appeal lodged with the Land and Environment Court against the Council’s 
determination to refuse Development Application No.385/2009 for demolition of an existing 
dwelling and construction of a new dwelling on land at 114 Wolseley Road Point Piper, the 
following is recommended: 
 
1. In accordance with section 10A of the Local Government Act 1993, the Committee resolve 

into closed session with the press and public excluded to consider the report on the 
Confidential Agenda and memorandum of advice prepared by Wilshire Webb Staunton 
Beattie lawyers. These matters are to be considered in closed session as they contain 
privileged information and advice concerning litigation as provided for by subclause (2)(g).  

 
2. The confidential report and advice remain confidential for a period of 6 months or until the 

completion of the proceedings, whichever occurs last. 
 
 
 
 
 
Ms S Chambers       Mr P Robinson 
ACTING TEAM LEADER     MANAGER DEVELOPMENT CONTROL 
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Item No: D12 Delegated to Committee  

Subject: Section 96 Delegations 

Authors: Patrick Robinson – Manager Development Control 
 

File No: 900.G 
 
 
Recommendations:   
 
That the Development Control Committee resolve not to alter the delegation in relation to s.96 
applications in the manner raised in the subject Notice of Motion. 
 
 

Background: 
 
At its meeting of 8 March 2010 Council adopted a Notice of Motion resolving that: 
 
 Council staff prepare a report on requiring section 96 applications that relate to DA 

conditions which have been primarily approved by the Development Control Committee or 
Full Council or the Court, should return to at least the Development Control Committee 
(DCC) level for determination irrespective of whether the conditions of consent were 
imposed by planning officers or elected councillors themselves. 

 

Report: 
The relevant delegation currently requires that: 
 
 An application for modifications of consent under section 96(2) of the Environmental 

Planning and Assessment Act (1979), where the application relates to conditions imposed by 
the DCC to address objectors’ concerns. 

 
must be returned to the DCC for determination. 
 
This delegation has been in place at least since December 2001 when delegations were reviewed in 
detail. It will also be noted that this aspect of the delegations were not altered as a result of the 
comprehensive review carried out in August 2009. 
 
Section 96 of the EPAA (1979), and its predecessor section 102 permits the consent authority to 
modify a consent granted under s.77 on application being made by the applicant. The purpose of 
this modification facility under the Act is to allow consent authorities to permit details of a consent 
to be altered lawfully without recourse to submitting a fresh development application. It is open to 
the consent authority to modify a consent in this manner if it is satisfied that the development to 
which the modified consent relates is substantially the same development. 
 
During the life of any development it is not uncommon for multiple amendments to be sought by 
the applicant as a result of design refinements or unforeseen issues associated with that design as it 
relates to the site. Generally most of these applications are routine and do not give rise to an impact 
other than impacts contemplated by the original consent. It is for that reason, and to avoid 
burdening the DCC with applications that do not require the attention of the DCC, that the 
delegation is framed in the manner that it is.  
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This delegation, has served Council well since 2001 by elevating matters which alter conditions 
specifically imposed by the DCC to overcome concerns raised by objectors to a proposal whilst 
allowing Council staff to deal with conditions that they have applied as a result of their professional 
assessment. 
 
To place the Notice of Motion in the context of workload for the DCC, research was carried out to 
establish the likely additional burden that is likely to arise by implementing that motion. This 
research sought to determine how many s.96 applications would elevate to the DCC were 
delegations altered in the manner contemplated. This is a discreet question and consequently there 
was no automatic report in the Authority system available to answer it. Therefore, a manual file 
search was carried out. Due to the resource intensive nature of that research a two month sample 
period was selected being 1 August 2009 to 30 September 2009. This period was considered 
typical. 
 
In that period 40% of s.96 applications arose from development applications determined by the 
DCC. This is not an unexpected result given that the current, and former delegations envisage that 
matters of greater complexity or controversial matters proceed to DCC and Council. Such matters 
are often the subject of design refinements. Given Council determines some 500 s.96 applications 
per year DCC workloads are likely to increase in the order of 200 matters per year. 
 
It is understood that this Notice of Motion may have arisen from a s.96 application which related to 
a condition imposed by Council officers which limited the amount of excavation associated with a 
development consent issued for 23 Victoria Street, Watsons Bay. 
 
The condition in contention was: 
 
 In order to reduce the carbon footprint of the development and achieve a greater level of 

compliance with Council’s floor space ratio control, the basement floor level is to be 
redesigned to facilitate only the undercroft storage area, pool plant room, pool undercroft 
area, rainwater tank storage area, stair access and 60m2 of general storage area including 
hot water storage to a total area not exceeding 230m2. 

 
A s.96 application was submitted to delete this condition and reinstate the originally proposed level 
of excavation. 
 
In the original assessment the amount of excavation was assessed as contravening clause 2 of the 
Woollahra LEP 1995, which seeks to ameliorate the impact of development on global warming. 
 
The excavation proposed was originally objected to under that clause because of the high level of 
carbon dioxide emissions associated with cement production. The application to modify the consent 
overcame that objection by utilising ‘green cement’ a method of cement manufacturing which 
reduces concrete related carbon emissions in the order of 50%. In addition the modification also 
provided for the natural ventilation of the basement level rather than relying upon mechanical 
ventilation. 
 
Having overcome the concerns that the condition was initially imposed to resolve, it was reasonably 
open for the officer to form the view that the condition may be deleted. Because the condition was 
recommended by the officer, it was also open to the officer and team leader to determine that matter 
under delegation. 
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Conclusion: 
 
In respect to the Notice of Motion Council should be aware that by modifying the delegation in the 
manner suggested the DCC would be burdened by mainly routine, minor s.96 applications. 
Therefore, although issues with individual s.96 applications may arise from time to time which 
Councillors may disagree with, those applications are professionally assessed and the decisions 
made are not unreasonable. It is not recommended that Council increase the reporting requirements 
for a large number of small non-controversial matters, and potentially increasing processing times 
for these matters. 
 
 
 
 
 
 
Patrick Robinson 
Manager Development Control 

Allan Coker 
Director Planning & Development 
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POLITICAL DONATIONS DECISION MAKING FLOWCHART  
FOR THE INFORMATION OF COUNCILLORS 

 

Matter before Committee or 
Council meeting

Did the applicant, owner (if not the applicant)  or 
someone close to the applicant make a donation in 

excess of $1,000 that directly benefited your election 
campaign?  (Code of Conduct Cl 7.23)

Action
Declare a significant non-

pecuniary conflict of interest, 
absent yourself from the meeting 

and take no further part in the 
debate or vote on the matter
(Code of Conduct Cl 7.17(b))

Did the applicant or someone close to the 
applicant make a donation less than $1,000 that 

directly benefited your election campaign?
(Code of Conduct Cl 7.23)

Do you believe the political 
contribution creates a significant non-
pecuniary conflict of interest for you?

(Code of Conduct Cl 7.24)

Action
Declare a significant non-

pecuniary conflict of interest, 
absent yourself from the meeting 

and take no further part in the 
debate or vote on the matter
(Code of Conduct Cl 7.17(b))

Action
Participate in debate and vote on 

the matter

Yes

No

YesYes

No

Is the matter before the 
meeting a Planning Matter?Yes

No

Staff to record  decision process 
(motions/amendments) and Division 

of votes for the determinative 
resolution or recommendation in the 

meeting minutes

Staff to record  decision process 
(motions/amendments) and 
determinative resolution or 

recommendation in the meeting 
minutes

Action
Consider appropriate action required.

This could include limiting involvement by:
1.  participating in discussion but not in decision 

making (vote),
2. participating in decision making (vote) but not in 

the discussion
3. not participating in the discussion or decision 

making (vote) 
4. removing the source of the conflict

No

or
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