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Outline of Meeting Protocol & Procedure: 
 
• The Chairperson will call the Meeting to order and ask the Committee/Staff to present apologies 

or late correspondence. 
• The Chairperson will commence the Order of Business as shown in the Index to the Agenda. 
• At the beginning of each item the Chairperson will ask whether a member(s) of the public wish 

to address the Committee. 
• If person(s) wish to address the Committee, they are allowed four (4) minutes in which to do so.  

Please direct comments to the issues at hand. 
• If there are persons representing both sides of a matter (eg applicant/objector), the objector 

speaks first. 
• At the conclusion of the allotted four (4) minutes, the speaker resumes his/her seat and takes no 

further part in the debate unless specifically called to do so by the Chairperson. 
• If there is more than one (1) person wishing to address the Committee from the same side of the 

debate, the Chairperson will request that where possible a spokesperson be nominated to 
represent the parties. 

• The Chairperson has the discretion whether to continue to accept speakers from the floor. 
• After considering any submissions the Committee will debate the matter (if necessary), and 

arrive at a recommendation (R items which proceed to Full Council) or a resolution (D items for 
which the Committee has delegated authority). 

 
Recommendation only to the Full Council or to the Strategic and Corporate Committee 
(“R” Items) 
 
• Specified developments, as may be determined and listed by the Council by resolution 

taken from time to time. 
• Matters which involve broad strategic or policy initiatives within responsibilities of 

Committee. 
• Matters requiring the expenditure of moneys and in respect of which no Council vote 

has been made. 
• Matters not within the specified functions of the Committee. 
• Matters reserved by individual Councillors in accordance with any Council policy on 

"safeguards" and substantive changes. 
 
Delegated Authority (“D” Items) 
 
To determine all development applications and related applications, which are not required to 
be determined by the Council under Council’s adopted procedures for the call up of 
applications  except: 
 
a) Applications for review of a determination under section 82A of the Environmental 

Planning and Assessment Act 1979 (“the Act”) where the DCC determined the original 
application. 

 
b) Development applications for development on community land which may not be 

delegated for determination under section 47E of the LG Act. 
 
Committee Membership:   7 Councillors 
 
Quorum:  The quorum for a committee meeting is 4 

Councillors.
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Additional Information Relating to  
Committee Matters 

 
 
 
Site Inspection 
 

 

 

 

 

 
Other Matters 
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DEVELOPMENT APPLICATION ASSESSMENT REPORT 
 
ITEM No.  

FILE No. DA 598/2010/1 

9 Milton Avenue WOOLLAHRA 

Lot & DP No.: 38 & 659388 
Side of Street: North 
Site Area (m²): 502  or 473 excluding access handle 

PROPERTY DETAILS 
 

Zoning: Residential 2(a) 
 

PROPOSAL: 
 

Alterations and additions including new second floor level and 
double garage 

TYPE OF CONSENT: 
 

Local 
 

APPLICANT: 
 

Mr A J Grynberg 

OWNER: 
 

Mr A J Grynberg 

DATE LODGED: 
 

04/11/2010 – Original Submission 
01/03/2011 – Replacement Application 

AUTHOR: 
 

Mr D Lukas 

 
1. PREAMBLE 
 
The original application was presented to the Development Control Committee (DCC) on 21 
February 2011 and was subsequently referred to Site Inspection on 23 February 2011.  The 
application was referred back to the DCC on 7 March 2011 where it was resolved: 
 

“THAT the Council, defer Development Application No. 598/2010 for alterations and additions 
including new second floor level and double garage on land at 9 Milton Avenue Woollahra, 
for the applicant to submit amended plans to review the design in light of the following: 
 
• non-compliance with the side setback causing an unreasonable sense of enclosure and 

view loss 
• lack of articulation on the western elevation which results in unacceptable level of bulk 

when viewed from the neighbouring property 
• clarify the survey heights” 

 
The applicant subsequently submitted a Replacement Development Application (RDA) addressing 
the reasons for deferral.  
 
A further report was presented to the DCC on 9 May 2011 for consideration of the RDA (attached 
as Annexure A).  The DCC resolved: 
 

“THAT the Council, defer Development Application No. 598/2010 for alterations and additions 
including new second floor level and double garage on land at 9 Milton Avenue Woollahra, to 
allow the applicant to: 
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- Reconsider the redesign of the second floor so as to reduce the privacy impacts on 7 
Milton Avenue, Woollahra; and 

- The Cyprus Pine hedging adjacent to the common boundary with 24 Chester Street 
shall not exceed the height of the existing timber boundary fence immediately adjacent 
(Note: given the varying height of the boundary fence no maximum RL is imposed).” 

 
In response, the applicant has proposed a condition requiring a privacy screen be provided on the 
northern face of the proposed balcony which will inhibit sightlines to the rear of No.7 Milton 
Avenue (Condition C.1(b)). 
 
A report detailing the above-mentioned condition was presented to DCC on 23 May 2011 for 
consideration. DCC resolved to refuse DA 598/2010 for the following reasons: 
 
1. The location of the proposed second floor level balcony will result in overlooking through the 

skylights and to the private open space of 7 Milton Avenue, Woollahra  
2. The proposed second floor level results in a three-storey development which does not comply 

with C4.3.7.2 under WRDCP 2003. This non-compliance will result in a loss of views and 
amenity to 1/24 Chester Street, Woollahra.   

 
In accordance with Council’s meeting procedures and policy this matter was then referred to Full 
Council due to the substantive change of the DCC’s recommendation (refusal) to the Officer’s 
recommendation (approval).   
 
On 24 May 2011, David Phillips of Phillips Henningham Architects forwarded an e-mail to Council 
as late correspondence requesting an additional condition be imposed reducing the balcony by 
approximately 50% from the southern end. On 26 May 2011, Council staff provided a 
supplementary memorandum to Full Council to incorporate the applicant’s condition into the 
recommendation. The details of the memorandum are discussed below.  
 
At its meeting on 30 May 2011, Full Council resolved to as follows: 
 

That the matter be referred to the Development Control Committee meeting on 6 June 2011 
for determination. 

 
The assessment reports and late correspondence are attached as Annexure 1. 
 
 
2. BASIS OF REPORT 
 
In accordance with Council’s procedures and policy, prospects of success advice, in relation to the 
appeal, were sought from Council’s solicitors due to the substantive change of the Development 
Control Committee’s recommendation (refusal) from the Assessment Officer’s recommendation 
(conditional approval) at its meeting on 23 May 2011.  
 
Whilst the matter is pending determination by Council, given the time restrictions imposed under 
s34AA of the LEC Act 1979 it was considered prudent to obtain prospects of success advice in 
relation to this matter.  
 
The application has been listed for on-site s34 Conference on 5 and 6 July 2011. Under s34AA if 
the matter is not resolved at the s34 Conference, it proceeds directly to a hearing before the same 
commissioner.  
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Council’s solicitors provided Council with prospects of success on 26 May 2011. This advice is 
attached as Annexure 1 to the confidential report. 
 
 
3. LATE CORRESPONDENCE 
 
The recommendation of Full Council was to refer the matter back to DCC for determination to 
consider the offer made by the applicant to further reduce the size of the second floor level balcony. 
The late correspondence tabled at Full Council on 30 May 2011 prepared by Council staff stated the 
following: 
 

The e-mail, attached as Annexure 1, details a number of issues, however of relevance to 
Council’s planning staff is the following statement: 
 
Despite my client's reluctance, I have his consent to offer the following concession on a 
"without prejudice" basis in order to achieve a timely outcome at next weeks Council meeting, 
and that is:   The southern end of the second floor roof terrace (5.34m in length) is to be 
deleted and converted to non-trafficable roof area. This represents a reduction in area of the 
roof terrace of 50%. 
 
As detailed in the development application assessment reports dated 9 May 2011 and 23 May 
2011, Council’s planning staff did not consider the implementation of further privacy 
measures for the second floor level balcony necessary for reasons discussed in the reports. 
Despite this, the applicant accepted the condition of a 1.7m high privacy screen on the 
northern end of the second floor level balcony in an attempt to satisfy the overlooking 
concerns. 
 
The above-mentioned e-mail now details the applicant is willing to reduce the size of the 
terrace by 50% which is achieved by relocating the southern end of the terrace to the north by 
5.34m (inline with northern end of the study window) with the remainder of the area to be 
non-trafficable roof. The effect of this change is to reduce the size of the terrace to an area of 
10.3m2 and delete the access door at the southern end with access to the second floor level 
balcony via the bedroom only (refer to the annotated plan in Annexure 1). 
 
As such, it is recommended that Council accept the without prejudice condition and grant 
consent to DA 598/2010 for 9 Milton Avenue, Woollahra in accordance with the 
recommendation contained in the development application assessment report dated 23 May 
2011 with the following amendment: 

 
C.1 Modification of details of the development (s80A(1)(g) of the Act) 
 
The approved plans and the Construction Certificate plans and specification, required to be 
submitted to the Certifying Authority pursuant to clause 139 of the Regulation, must detail the 
following amendments: 
 
a) The windows to the second storey western elevation, to a height of 1.8m above finished 

floor level, shall be fitted with obscure glazing and shall be fixed. 
b) A privacy screen 1.7metres in height measured from the finished floor level of the 

balcony to the second floor addition shall be provided across its northern end. 
c) The size of the second floor level balcony is to be reduced by the southern end of the 

balcony being setback an additional 5.34m from the southern edge of the building (to 
align with the northern corner of the study window). The area to the south of the 
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reduced balcony is to be non-trafficable and the access door is to be deleted as detailed 
in the annotated plan below. 

 

 

Reduced Balcony

1.7m high privacy 
screen (Condition 
C.1(b)) 

Balustrade

Door deleted 

Non-trafficable roof 

 
Note:  The effect of this condition is that it requires design changes and/or further information to be provided 

with the Construction Certificate drawings and specifications to address specific issues identified during 
assessment under section 79C of the Act. 

Note:  Clause 146 of the Regulation prohibits the issue of any Construction Certificate subject to this condition 
unless the Certifying Authority is satisfied that the condition has been complied with. 

Note:  Clause 145 of the Regulation prohibits the issue of any Construction Certificate that is inconsistent with 
this consent. 
Standard Condition: C4 

 
Council staff consider that the combination of Conditions C.1 (b) and (c) offered by the applicant 
(above) will assist in reducing the impact of overlooking onto 7 Milton Avenue, Woollahra as 
outlined in Reason for Refusal 1 in the recommendation from DCC on 23 May 2011. 
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3. RECOMMENDATION 
 
A. THAT in respect of the appeal to the Land and Environment Court against the deemed refusal 

to Development Application 598/2010 for alterations and additions including new second 
floor level and double garage on land at 9 Milton Avenue, Woollahra, the Committee resolve 
to enter into closed session with the press and public excluded to consider the confidential 
report on this matter in accordance with the provisions of Section 10A(2)(g) of the Local 
Government Act 1993. 

 
B. THAT in accordance with Council’s policy of confidentiality, the confidential report remain 

confidential for a period of six (6) months or until the conclusion of the appeal, which ever 
occurs last. 

 
 
 
 
 
Mr D Waghorn         Mr P Robinson 
TEAM LEADER        MANAGER 
 
 
ANNEXURES 
 
1. Development application assessment reports and late correspondence 
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POLITICAL DONATIONS DECISION MAKING FLOWCHART  
FOR THE INFORMATION OF COUNCILLORS 

 

Matter before Committee or 
Council meeting

Did the applicant, owner (if not the applicant)  or 
someone close to the applicant make a donation in 

excess of $1,000 that directly benefited your election 
campaign?  (Code of Conduct Cl 7.23)

Action
Declare a significant non-

pecuniary conflict of interest, 
absent yourself from the meeting 

and take no further part in the 
debate or vote on the matter
(Code of Conduct Cl 7.17(b))

Did the applicant or someone close to the 
applicant make a donation less than $1,000 that 

directly benefited your election campaign?
(Code of Conduct Cl 7.23)

Do you believe the political 
contribution creates a significant non-
pecuniary conflict of interest for you?

(Code of Conduct Cl 7.24)

Action
Declare a significant non-

pecuniary conflict of interest, 
absent yourself from the meeting 

and take no further part in the 
debate or vote on the matter
(Code of Conduct Cl 7.17(b))

Action
Participate in debate and vote on 

the matter

Yes

No

YesYes

No

Is the matter before the 
meeting a Planning Matter?Yes

No

Staff to record  decision process 
(motions/amendments) and Division 

of votes for the determinative 
resolution or recommendation in the 

meeting minutes

Staff to record  decision process 
(motions/amendments) and 
determinative resolution or 

recommendation in the meeting 
minutes

Action
Consider appropriate action required.

This could include limiting involvement by:
1.  participating in discussion but not in decision 

making (vote),
2. participating in decision making (vote) but not in 

the discussion
3. not participating in the discussion or decision 

making (vote) 
4. removing the source of the conflict

No

or
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