
 

 

 
 

 

 

 

 

 

 

 

 

 

  

 

 

 

Agenda:  Application Assessment Panel 
 

 

Date:  Tuesday 26 February 2013  
 

 

Time:  3.00pm 
 

 

Item:  D1 to D2
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Outline of Meeting Protocol & Procedure: 
 

 The Chairperson will call the Meeting to order and ask the Panel/Staff to present 

apologies or late correspondence. 

 The Chairperson will commence the Order of Business as shown in the Index to the 

Agenda. 

 At the beginning of each item the Chairperson will ask whether a member(s) of the 

public wish to address the Panel. 

 If person(s) wish to address the Panel, they are allowed three (3) minutes in which to do 

so.  Please direct comments to the issues at hand. 

 If there are persons representing both sides of a matter (eg applicant/objector), the 

objector speaks first. 

 At the conclusion of the allotted three (3) minutes, the speaker resumes his/her seat and 

takes no further part in the debate unless specifically called to do so by the Chairperson. 

 If there is more than one (1) person wishing to address the Panel from the same side of 

the debate, the Chairperson will request that where possible a spokesperson be 

nominated to represent the parties. 

 The Chairperson has the discretion whether to continue to accept speakers from the 

floor. 

 After considering any submissions the Panel will debate the matter (if necessary), and 

arrive at a resolution. 

 

Note: Matters where there is a substantive change to the recommendation of the Council 

Officer are referred to the next appropriate meeting of the Application Assessment 

Panel. 

 

Note: Matters can be “called” from this Panel Meeting to the Development Control 

Committee (DCC) by Councillors subject to the following requirements: 

 

- Calling requires one Councillor 

- A Councillor may call a matter by written or oral request by 3.00pm on the business day 

preceeding the meeting at which the item is listed 

- A Councillor who is in attendance at the Application Assessment Panel meeting may 

call a matter at any time prior to the completion of the meeting by orally advising the 

Panel Chairperson. 
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WOOLLAHRA MUNICIPAL COUNCIL 

 

Notice of Meeting 
 

 

 

18 February 2013 

 

 

 

 

To: General Manager 

 Director – Technical Services 

Director – Planning & Development 

Manager – Compliance 

Manager – Strategic Planning 

 

 

 

CC: The Mayor 

 All Councillors 

 

 

 

 

 

Application Assessment Panel Meeting – 26 February 2013 

 

 

In accordance with the provisions of the Local Government Act 1993, I request your 

attendance at a Meeting of the Council’s Application Assessment Panel to be held in the 

Thornton Room (Committee Room), 536 New South Head Road, Double Bay, on 

Tuesday 26 February 2013 at 3.00pm. 

 

 

 

 

Gary  James 

General Manager



Woollahra Municipal Council 

Application Assessment Panel  26 February 2013  
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Meeting Agenda 
Part One of One Part 

 
 
 
Item 

 
Subject 

 
Pages 

 

1 

2 
 

 

3 

Apologies 

Late Correspondence 
Note Council resolution of 27 June 2011 to read late correspondence in conjunction 

with the relevant Agenda Item 
Declarations of Interest 

 

 
 

 

Items to be Decided by this Committee using its Delegated Authority 

 

 

D1 Confirmation of Minutes of Meeting held on 12 February 2013   1 

D2 DA119/2012 – 4 Fisher Avenue, Vaucluse – Section 82A Review of 

Refusal for alterations and additions incorporating an additional 

storey to the flat roof of an existing dwelling-house – 14/12/12 

*See Recommendation Page 24 

     

2-43 

 



Woollahra Municipal Council 

Application Assessment Panel  26 February 2013  
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Item No: D1 Delegated to Committee 

Subject: Confirmation of Minutes of Meeting held on 12 February 2013   

Author: Les Windle, Manager - Governance 

File No: See Application Assessment Panel Minutes 

Reason for Report: The Minutes of the Meeting of Tuesday 12 February 2013 were 

previously circulated.  In accordance with the guidelines for 

Committees’ operations it is now necessary that those Minutes be 

formally taken as read and confirmed. 

 

Recommendation: 
 

That the Minutes of the Application Assessment Panel Meeting of 12 February 2013 be taken 

as read and confirmed. 

 

 

 

 

 

Les Windle 

Manager - Governance 

 



4 Fisher Avenue, Vaucluse Woollahra Council Application Assessment Panel 

DA 119/2012/1 26 February 2013 
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SECTION 82A REVIEW OF DETERMINATION  

ASSESMENT REPORT 
 

ITEM No. D2 

FILE No. DA 119/2012 

ADDRESS 4 Fisher Avenue, Vaucluse 

SITE AREA 996.5m
2
  

ZONING Residential 2(a) 

PROPOSAL Alterations and additions incorporating an additional storey to 

the flat roof of an existing dwelling-house  

SUBJECT OF REVIEW Refusal of application 

TYPE OF CONSENT Local development 

COST OF WORKS $710,000 

DATE DA LODGED 23 March 2012 

DATE DA DETERMINED 27 August 2012 

DATE S82A LODGED 14 December 2012 

APPLICANT Gergely and Pinter Architects Pty. Ltd. 

OWNER Mr R E and Mrs J Morton 

REVIEW OFFICER Mr Simon Taylor 

 

EXECUTIVE SUMMARY 
 

1. LOCALITY PLAN  

 

 

 
 

Subject site 
 

 
Objectors 

 

 
North 
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1. DELEGATIONS SUMMARY 

 
Level of Delegation Recommendation 

The application is to be determined by the Application Assessment Panel because: 

a) There are six objections 

b) The original application was refused under delegated authority and the subject 

Section 82A review application is required to be determined at a higher delegation  

Refusal for three (3) 

reasons – view loss, 

privacy and energy 

efficiency 

 

2. BACKGROUND 

 

2.1 Period of Review 

 

Clause 82A(2A)(a) of the Environmental Planning and Assessment Act 1979 states: 

 

A determination cannot be reviewed after the time limited for the making of an appeal under 

section 97 expires, if no such appeal is made against the determination 

 

Clause 97(1) states that: 

 

An applicant who is dissatisfied with the determination of a consent authority with respect to 

the applicant’s development application (including a determination on a review under section 

82A) may appeal to the Court within 6 months after: 

(a) the date on which the applicant received notice, given in accordance with the regulations, 

of the determination of that application or review, or 

(b) the date on which that application is taken to have been determined under section 82 (1). 

 

The subject application was determined and issued on 27 August 2012. In accordance with Clauses 

82A and 97 noted above, the rights of appeal for the application cease on 26 February 2013, being 

the date of the meeting of the Application Assessment Panel. Council is unable to determine the 

Section 82A application after this date. 

 

2.2 Refusal of Original Development Application 

 

The development application was refused under delegated authority for the following reason: 

 

Due to the substantial floor space ratio non-compliance and the associated number of storeys 

non-compliance, the following adverse residential amenity impacts that the proposal is 

envisaged to impart upon adjoining/surrounding properties are considered to be 

unreasonable: 

 

 Significant (moderate) adverse view impacts upon the adjoining properties to the east, 1 

Fisher Avenue and 22 Wentworth Road 

 Significant potential adverse visual and acoustic privacy impacts upon the adjoining 

property to the south, 6 Fisher Avenue 

 

In this regard, the proposal is considered to be inconsistent with the following planning 

provisions: 

 

 Objectives 2 (2) (h) (iv) and 12AA (a) and (c) of Woollahra LEP 1995; and  

 Performance criteria C4.13.5.3, C5.2.9, C5.5.6 and C5.8.6 and objectives O5.2.2, 

O5.5.2, O5.8.1 and O5.8.2 of Woollahra RDCP 2003 
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The Section 82A review involves no changes to the original scheme and this report reviews all 

aspects of the determination. 

 

3. DESCRIPTION OF PROPOSAL 

 

The proposal involves the addition of a third floor (comprising a staircase, bathroom, bar and open 

plan living roof with a flat roof) above the existing two-storey dwelling, with the remainder of the 

existing roof used as trafficable balcony/roof terrace. 

 

4. COUNCIL’S STATUTORY RESPONSIBILITIES UNDER S82A 

 

Under Section 82A of the Environmental Planning and Assessment Act 1979, an applicant may 

request Council to review a determination of a development application, other than for:  

a) Designated development,  

b) Integrated development; or 

c) State significant development 

 

The request for review must be made within 12 months after the date of determination and the 

review must occur in the following way: 

a) If the determination was made by a delegate of Council – the review must be undertaken by 

Council or another delegate of Council that is not subordinate to the delegate who made the 

determination, or 

b) If the determination was made by full Council the review must also be undertaken by full 

Council 

 

Upon making a determination of the review application, the following must be undertaken: 

a) If upon review, Council grants development consent, or varies the conditions of a 

development consent, it must endorse on the notice of determination the date from which the 

consent, or the consent as varied by the review, operates 

b) If upon review, Council changes a determination in any way, the changed determination 

replaces the earlier determination as from the date of the review. 

 

Council’s decision on a review may not be further reviewed under Section 82A. 

 

5. ISSUES SUMMARY 

 

5.1 SEPP 1 Objections 

 

None. 

 

5.2 Primary Issues 

 
Issue Conclusion Section 

View loss The extent of view loss from 1 Fisher Avenue and 22 Wentworth Road is moderate 

and on the basis of the floor space ratio and number of storeys non-compliances, is 

unacceptable. Refer to Reason for Refusal 1. 

15.5 

Visual privacy The extent of overlooking from the windows and terrace area towards 6 Fisher 

Avenue is unacceptable. Refer to Reason for Refusal 2. 

15.8 

Floor space ratio The extent of the non-compliance is excessive and brings about an unacceptable 

impact upon views. Refer to Reason for Refusal 1. 

15.3 

Energy efficiency No north facing overhang is provided to the north facing windows. On passive solar 

design grounds, this is unacceptable. Refer to Reason for Refusal 3. 

15.5 
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5.3 Submissions 

 
Issue Conclusion Section 

Loss of views The extent of view loss from 1 Fisher Avenue and 22 Wentworth Road is 

moderate and on the basis of the floor space ratio and number of storeys non-

compliances, is unacceptable. Refer to Reason for Refusal 1. 

15.5 

Poor outlook The outlook (appearance of the building) when viewed from 20 Wentworth Road 

is largely acceptable on streetscape grounds. In the event of an approval, 

precautions can be made for the purposes of reducing glare. 

15.2 

Floor space ratio The extent of the non-compliance is excessive and brings about an unacceptable 

impact upon views. Refer to Reason for Refusal 1. 

15.3 

Number of 

storeys 

At three, the number of storeys is non-compliant but not atypical of the 

surrounding area. It does, however, pose concerns with respect to view loss and 

visual privacy. 

15.1 

Visual privacy The extent of overlooking from the windows and terrace area towards 6 Fisher 

Avenue is unacceptable. Refer to Reason for Refusal 2. 

15.8 

 

PROPERTY DETAILS AND REFERRALS 
 

6. SITE AND LOCALITY 

 

 
 

Physical features 

The subject site is located on the western side of Fisher Avenue. It is parallelogram in shape with northern and 

southern side boundaries measuring 53m and western and southern boundaries measuring 21m. The total site area is 

996.5m
2
. 

Topography 

The site slopes by approximately 5.0m from street level downwards towards the west. The slope is concentrated 

towards the street level and at the very rear of the site. 

Existing buildings and structures 

Located on the subject site is a two storey dwelling house, viewed as single storey from Fisher Avenue. A 1.0m high 

parapet surrounds the flat roof. 

Environment 

The area is characterised by a variety of one, two and three storey dwellings of varying age on medium to large sized 

allotments. Several dwellings in the near vicinity are heritage listed. Western views are obtained of Sydney Harbour. 

 

Views to Sydney Harbour 
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7. REFERRALS 

 
Referral Summary of Comment Annexure 

Heritage Officer No impact. N/A 

 

CONSIDERATION OF REVIEW  
 

8. SUBSTANTIALLY THE SAME DEVELOPMENT 

 

The proposal involves no changes to the building design as part of the Section 82A review. It is 

substantially the same development. 

 

9. ENVIRONMENTAL ASSESSMENT UNDER SECTION 79C 

 

The relevant matters for consideration under Section 79C of the Environmental Planning and 

Assessment Act 1979 include the following: 

 

1. The provisions of any environmental planning instrument 

2. The provisions of any proposed instrument that is/has been the subject of public consultation 

3. The provisions of any development control plan 

4. Any planning agreement that has been entered into 

5. Any draft planning agreement that a developer has offered to enter into 

6. The regulations 

7. Any coastal zone management plan 

8. The likely impacts of that development: 

i) Environmental impacts on the natural and built environments 

ii) Social and economic impacts 

9. The suitability of the site 

10. Any submissions 

11. The public interest 

 

10. ADVERTISING AND NOTIFICATION 

 

10.1 Submissions 

 

In accordance with Parts 3 and 4 of the Woollahra Advertising and Notification DCP, the 

application was notified and advertised from 16 to 29 January 2013. Submissions were received 

from: 

 

1. Gary O’Reilly of Architectural Projects (on behalf of Ms Elizabeth DM Garbacz of 1 Fisher 

Avenue, Vaucluse 

2. R Carey-Evans of 2A Fisher Avenue, Vaucluse 

3. Maurice Beraldo of Beraldo Design (on behalf of Peter Andrews of 6 Fisher Avenue, 

Vaucluse) 

4. Andrew Cox of 16 Wentworth Road, Vaucluse 

5. Cecil and Norma Hoffman of 18 Wentworth Road, Vaucluse 

6. Juliana and Steven Klimt of 22 Wentworth Road, Vaucluse 

 

The submissions raised the following issues: 

 

 Floor space ratio non-compliance 
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The non-compliance with the floor space ratio control is significant and has a direct adverse impact 

upon views obtained from several properties. It forms the basis for Reason for Refusal 1. Refer to 

Section 15.4. 

 

 Number of storeys non-compliance 

 

At three, the number of storeys is non-compliant but not atypical of the surrounding area. It does, 

however, pose concerns with respect to view loss and visual privacy. Refer to Reasons for Refusal 

1 and 2 and Section 15.1. 

 

 View loss – from 1 Fisher Avenue, 16, 18 and 22 Wentworth Road 

 

There is an unreasonable impact upon views obtained from 1 Fisher Avenue and 22 Wentworth 

Road. Refer to Reason for Refusal 1 and Section 15.4. 

 

 Loss of privacy (to 6 Fisher Avenue) from the terrace area 

 

There are concerns with respect to overlooking from the terrace and two south facing windows 

towards 6 Fisher Avenue to the south. It forms the basis for Reason for Refusal 2. Refer to Section 

15.6. 

 

 Overshadowing (of 6 Fisher Avenue) 

 

The extent of solar access afforded to 6 Fisher Avenue to the south is satisfactory. 

 

 Creates a precedent 

 

Each application is assessed on its own merits. In this instance, the non-compliance with the floor 

space ratio and subsequent impact upon views formed the primary basis for the refusal of the 

application. 

 

 Finishes to the roof should comprise landscaping only and not materials 

 The walls of the addition should be recessive in colour 

 

The finishes to the building are not considered to be out of context with surrounding buildings. 

 

10.2 Statutory Declaration 

 

The applicant has not completed the statutory declaration declaring that the site notice for DA 

119/2012/1 was erected and maintained during the notification period. This is required in 

accordance with Clause 4.5 of the Woollahra Advertising and Notification DCP. In any event, as 

the application is recommended for refusal, it is not required. 

 

11. STATE ENVIRONMENTAL PLANNING POLICY (BUILDING SUSTAINABILITY 

INDEX: BASIX) 2004 

 

SEPP (Building Sustainability Index: BASIX) 2004 ("BASIX") applies to the proposed 

development and relates to commitments within the proposed development in relation to thermal 

comfort, water conservation and energy efficiency sustainability measures. 
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The development application was accompanied by BASIX Certificate No. A124751, which 

commits to environmental sustainability measures relating to thermal comfort, water savings and 

energy efficiency.  

 

As prescribed by Clause 97A of the Environmental Planning and Assessment Regulation 2000, 

these requirements would normally be imposed by condition.  

 

12. SYDNEY REGIONAL ENVIRONMENTAL PLAN (SYDNEY HARBOUR 

CATCHMENT) 2005 

 

The provisions of Clauses 13, 25 and 26 of this instrument and the accompanying DCP for SREP 

(Sydney Harbour Catchment) 2005 require Council to consider the visual impact that a 

development proposal will have upon Sydney Harbour and adjoining foreshore areas and the likely 

impact upon available views to and from Sydney Harbour. 

 

The aims of the SREP, as outlined in Clause 2, are as follows: 

 

a) To ensure that the catchment, foreshores, waterways and islands of Sydney Harbour are 

recognised, protected, enhanced and maintained as an outstanding natural asset, and a 

public asset of national and heritage significance, for existing and future generations 

b) To ensure a healthy, sustainable environment on land and water 

c) To achieve a high quality and ecologically sustainable urban environment 

d) To ensure a prosperous working harbour and an effective transport corridor 

e) To encourage a culturally rich and vibrant place for people 

f) To ensure accessibility to and along Sydney Harbour and its foreshores 

g) To ensure the protection, maintenance and rehabilitation of watercourses, wetlands, riparian 

lands, remnant vegetation and ecological connectivity 

h) To provide a consolidated, simplified and updated legislative framework for future planning 

 

The subject site does not have a frontage to Sydney Harbour but is partially visible from Sydney 

Harbour. Views are obtained from the subject site and surrounding properties. 

 

  
 Locality View from Sydney Harbour 

 

The matters of consideration in Clause 25 relate to the maintenance, protection and enhancement of 

the scenic quality of foreshores and waterways, and are as follows: - 

 

a) The scale, form, design and siting of any building should be based on an analysis of:  

(i) The land on which it is to be erected 

(ii) The adjoining land 

http://www.austlii.edu.au/au/legis/nsw/consol_reg/srephc2005587
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(iii) The likely future character of the locality 

 

The scale of the development remains largely acceptable in the context of surrounding properties. 

 

b) Development should maintain, protect and enhance the unique visual qualities of Sydney 

Harbour and its islands, foreshores and tributaries 

 

The building remains appropriate when viewed from Sydney Harbour, primarily due to its location 

away from the foreshore. 

 

c) The cumulative impact of water-based development should not detract from the character of 

the waterways and adjoining foreshores 

 

The character of Sydney Harbour remains appropriate. 

 

The matters of consideration in Clause 26 relate to the maintenance, protection and enhancement of 

views, and are as follows: - 

 

a) Development should maintain, protect and enhance views (including night views) to and from 

Sydney Harbour 

b) Development should minimise any adverse impacts on views and vistas to and from public 

places, landmarks and heritage items 

c) The cumulative impact of development on views should be minimised 

 

Views from Sydney Harbour remain unaffected. However, as detailed in Section 15.5, the impact 

upon views from adjoining properties towards Sydney Harbour is unacceptable and forms the basis 

of Reason for Refusal 1. 

 

Accordingly, the proposal is considered to be unsatisfactory with regard to the provisions of Clause 

26 of SREP (Sydney Harbour Catchment) 2005. 

 

13. WOOLLAHRA LOCAL ENVIRONMENTAL PLAN 1995 

 

13.1 Clause 1.1(2): Aims and Objectives of Woollahra LEP 1995 

 

The proposal is unsatisfactory in terms of Part 1(2)(h)(iv) of the Woollahra LEP 1995 in terms of 

the ‘the impact of development on the views of Sydney Harbour enjoyed by existing residents and 

promot(ion) the practice of view sharing’. 

 

Refer to Reason for Refusal 1. 

 

13.2 Clause 8(5): Aims and Objectives of the Zone 

 

The proposal is permissible and is consistent with the aims and objectives of the Residential 2(a) 

zone. 
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13.3 Clause 12: Height of Buildings 

 

Clause 12 limits development to a maximum height of 9.5m. 

 
 Existing Proposed Control Complies 

Overall Height 9.3m 9.5m 9.5m NO 

 

The proposal complies with the maximum building height prescribed by Clause 12 of Woollahra 

LEP 1995. It is, however, unacceptable with regard to objectives under Clause 12AA of Woollahra 

LEP 1995 in the following manner: 

 

a) To minimise impact of new development on existing views of Sydney Harbour, ridgelines, 

public and private open spaces and views of the Sydney City skyline 

 

Views are affected from several properties, as outlined in Section 15.4. Refer to Reason for 

Refusal 1. 

 

c) To safeguard visual privacy of interior and exterior living areas of neighbouring dwellings 

 

The development impacts upon visual privacy of 6 Fisher Avenue, as detailed in Section 15.6. Refer 

to Reason for Refusal 2. 

 

13.4 Clause 19: Harbour Foreshore Scenic Protection Area 

 

Clause 19 requires Council to consider the likely impact of any proposed development upon the 

Harbour Foreshore Scenic Protection Area (HFSPA). The scale of the development remains 

appropriate with respect to Clause 19 of Woollahra LEP 1995. 

 

13.5 Clause 25: Water, Wastewater and Stormwater 

 

Clause 25 requires Council to take into consideration the provision of adequate stormwater drainage 

and the provision of adequate water and sewerage services. The first floor addition will be confined 

to the footprint of the existing building and has no foreseeable adverse impact with respect to 

Clause 25 of Woollahra LEP 1995. 

 

13.6 Clause 27: Development in the Vicinity of a Heritage Item 

 

Clause 27 requires Council to consider the likely impact of a proposed development upon 

surrounding heritage items in the vicinity of the subject site. The subject site is located in the 

vicinity of the following heritage items, as listed in Schedule 3 of Woollahra LEP 1995: 

 

 House, stone works, gardens and a Scribbly Gum at 1 Fisher Avneue 

 Sydney Pink Gum at 6 Fisher Avenue 

 House and front fencing at 20 Wentworth Road 

 Greenway – all buildings and works, grounds and a grove of Sydney Pink Gums at 24 

Wentworth Road 

 

The proposed works are not seen to have an adverse impact upon the heritage significance of any of 

the above properties and the proposal is acceptable with regard to Clause 27 of Woollahra LEP 

1995.  
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14. DRAFT AMENDMENTS TO STATUTORY CONTROLS 

 

None applicable 

 

15. WOOLLAHRA RESIDENTIAL DEVELOPMENT CONTROL PLAN 2003 

 

15.1 Section 4.13: Vaucluse West Desired Future Precinct Character 

 
Site Area: 996.5m

2
  Existing Proposed Control Complies 

Side Boundary Setback (north) 

First Floor 

N/A 

4.7m 4.65m YES 

Side Boundary Setback (south) 

First Floor 
4.8m 4.65m YES 

Maximum Unarticulated Length to Street 

First Floor 
9.7m 6.0m NO 

Maximum Number of Storeys –  

Dwelling 
2 3 2 Storeys  NO 

 

Number of Storeys 

 

C 4.13.5.3 stipulates that development is to have a maximum height of two storeys. Where the 

landform of the site falls more than 2.0m from the street to the rear of the property, an additional 

basement storey may be permitted provided all other Woollahra RDCP 2003 controls are complied 

with.  

 

The proposal involves the establishment of a three storey dwelling house and a basement level 

could be accommodated in accordance with the above control. However, not all of the other 

controls in the DCP are met. The primary non-compliance is the floor space ratio control, which 

itself is significant.  

 

Given the associated impacts of view loss from surrounding properties, the non-compliance with 

C4.13.5.3 cannot be supported. Refer to Reason for Refusal 1. 

 

Building Articulation 

 

C 4.13.5.7 specifies that buildings have a maximum unarticulated length of 6m to the street. The 

proposed addition will have an unarticulated length of 9.7m – a non-compliance of 3.7m. When 

considering the block form architectural style of the development, the form of the new addition is 

acceptable. 

 

Roof Form  

 

C 4.13.5.8 stipulates that the roof form is to be designed having consideration for neighbouring 

amenity in terms of overlooking, streetscape suitability and to maintain views across the precinct. 

The proposed flat roof form is of minimal nature and has no direct impact upon views – the impact 

relates to the addition as a whole. In this regard, it is acceptable. 

 

Conclusion 

 

The proposal is unacceptable with regard to Section 4.13 of the Woollahra RDCP 2003, on the basis 

of the number of storeys control. Refer to Reason for Refusal 1. 
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15.2 Section 5.1: Streetscape performance criteria 

 

C5.1.3 requires alterations and additions to reflect the architectural design, materials and finishes of 

the existing building. The proposal is acceptable with regard to Section 5.1 of the Woollahra RDCP 

2003. 

 

15.3 Section 5.2: Building Size and Location 

 
Site Area: 996.5m

2
  Existing Proposed Control Complies 

Floor Space Ratio – 

Dwelling 

0.728:1 

(726m
2
) 

0.878:1 

(876m
2
) 

0.55:1 

(531.6m
2
) 

NO 

Floor to Ceiling Height –  

Habitable Rooms (First Floor) 
N/A 2.6m 2.7m NO 

Solar Access to Open Space of Adjacent 

Properties  

> 50% for > 2 

hours 

> 50% for > 2 

hours 

50% for 2 hours on 

21 June 
YES 

Solar Access to Nth Facing Living Areas 

of Adjacent Properties 
> 3 hours > 3 hours 3 hours on 21 June YES 

 

Floor Space Ratio 

 

C 5.2.9 specifies a maximum floor space ratio of 0.55:1 (531.6m
2
) for the subject site.  

 

The existing building has a gross floor area of 726m
2
 or 0.728:1. The proposed addition totals 

150m
2
 and results in a total gross floor area of 876m

2
 or 0.878:1 – a non-compliance of 344.4m

2
 or 

35%. 

 

In terms of the objectives outlined in Section 5.2, the following is noted: 

 

To preserve established tree and vegetation networks and promote new networks by ensuring 

sufficient areas for deep soil planting and sufficient setbacks between the rear of buildings. 

 

No change. 

 

To ensure the size and location of buildings allow for the sharing of views and preserve 

privacy and sunlight access for neighbouring residents. 

 

The proposal maintains an adequate level of solar access to the adjoining property to the south but 

has an adverse impact upon the privacy of 6 Fisher Avenue and the views afforded to several other 

properties in the immediate vicinity. Refer to Sections 15.6 and 15.4 respectively.  

 

To ensure the form and scale of development is not excessive and maintains the continuity of 

building forms and front setbacks in the street. 

 

The form and scale of the building is generally acceptable in the wider context of the precinct. 

 

To limit site excavation and minimise cut and fill to ensure that building form relates to the 

topography, to satisfy the principles of ecologically sustainable development (including the 

energy expended in excavation and transport of material and the relative energy intensity of 

using subterranean areas in dwellings) and to protect the amenity of adjoining properties 

both during and after construction. 

 

No change. 
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On the basis of the significant non-compliance with the floor space ratio control, and given the 

unacceptable impact upon views and privacy, the proposal cannot be supported. Refer to Reasons 

for Refusal 1 and 2. 

 

Solar Access 

 

Adequate sunlight is provided to north facing windows and private open space of 6 Fisher Street to 

the south. 

 

Conclusion 

 

The proposal is unacceptable with regard to Section 5.2 of the Woollahra RDCP 2003, on the basis 

of the floor space ratio control. Refer to Reasons for Refusal 1 and 2. 

 

15.4 Section 5.5: Views 

 

C5.5.6 requires building forms to enable a sharing of views, particularly from the main habitable 

rooms. The owners of 1 Fisher Avenue, 16, 18 and 22 Wentworth Road objected to the proposed 

development on the basis of view loss. 

 

  
 View lines from objectors’ properties and topography of the locality 

 

In assessing the reasonableness or otherwise of the degree of view loss, this report has had regard to 

the case law established by Tenacity Consulting v Warringah (2004) NSWLEC 140 (paragraphs 23-

33) which has established a four step assessment of view sharing. The steps are as follows: 

 

The assessment of the views affected 

 

The first step is the assessment of views to be affected. Water views are valued more highly than 

land views. Iconic views (eg. of the Opera House, the Harbour Bridge or North Head) are valued 

more highly than views without icons. Whole views are valued more highly than partial views, eg a 

water view in which the interface between land and water is visible is more valuable than one in 

which it is obscured. 
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1 Fisher Avenue 

 

 
View when sitting in the side yard 

 

 
View when standing near the swimming pool at the rear of the side yard 

 

 
View from the first floor main bedroom 
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The view from ground level is defined by vegetation on either side and comprises the CBD skyline, 

Sydney Harbour Bridge and North Sydney skyline and includes Sydney Harbour and Shark Island. 

 

The view from the first floor level is less defined by vegetation and comprises more expansive 

views of the skyline and Sydney Harbour and includes the northern and southern foreshores of 

Sydney Harbour. 
 

16 Wentworth Road 
 

 
View from the ground floor lounge room 

 

 
View from the first floor bedrooms 

 

As viewed from the ground and first floors, the view is defined by vegetation on both sides. The 

view consists of Sydney Harbour in the foreground (including Middle Head) extending to the 

Sydney Harbour Bridge and the North Sydney CBD skyline. 
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18 Wentworth Road 

 

 
View from the first floor balcony adjacent to the main bedroom 

 

The view is defined by vegetation on either side and includes the CBD skyline, Sydney Harbour 

Bridge, Sydney Opera House, Sydney Harbour and Shark Island. 
 

22 Wentworth Road 

 

 
View from the first floor main bedroom 

 

 
View from the ground floor dining/living room table across the side outdoor terrace 
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View when standing alongside the outdoor swimming pool 

 

The view extends southwards to include the waters, watercraft and foreshore of Rose Bay and Point 

Piper to the Sydney Harbour Bridge and a portion of the North Sydney skyline in the north. It 

includes Sydney Harbour, Sydney Opera House, the CBD skyline in the background and Shark 

Island in the foreground. 
 

Consideration from what part of the property the views are obtained 

 

The second step is to consider from what part of the property the views are obtained. For example, 

the protection of views across side boundaries is more difficult than the protection of views from 

front and rear boundaries. In addition, whether the view is enjoyed from standing or sitting position 

may also be relevant. Sitting views are more difficult to protect than standing views. The 

expectation to retain side views and sitting views is often unrealistic. 

 

1 Fisher Avenue 

 

The primary views are obtained from the swimming pool and garden area to the north of the 

dwelling. Views are obtained from the ground and first floor levels of the dwelling although these 

views are less affected. 

 

16 Wentworth Road 

 

Views are obtained from the ground floor living/lounge room and several first floor bedrooms, 

including an adjoining balcony. 

 

18 Wentworth Road 

 

The view is obtained from a first floor bedroom and study on the first floor and adjacent balcony. 

Lesser views are obtained from the ground floor swimming pool area. 

 

22 Wentworth Road 

 

Views are obtained from the terrace area adjacent to and including the ground floor living/dining 

room and kitchen, the swimming pool and concourse area in the rear yard and the main bedroom on 

the first floor level. 
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The extent of the impact 

 

The third step is to assess the extent of the impact. This should be done for the whole of the 

property, not just for the view that is affected. The impact on views from living areas is more 

significant than from bedrooms or service areas (though views from kitchens are highly valued 

because people spend so much time in them). The impact may be assessed quantitatively, but in 

many cases this can be meaningless. For example, it is unhelpful to say that the view loss is 20% if 

it includes one of the sails of the Opera House. It is usually more useful to assess the view loss 

qualitatively as negligible, minor, moderate, severe or devastating. 

 

1 Fisher Avenue 

 

A person sitting in the yard of 1 Fisher Avenue has an approximate eye level of RL 57.5. This is 

relatively level with the maximum height of the proposed addition at RL 56.635. 

 

When sitting towards the front or western end of the yard, the addition removes significantly more 

than 50% of the view of Sydney Harbour but maintains the views of the CBD skyline and Sydney 

Harbour Bridge and Sydney Opera House. The impact is less pronounced towards the rear or 

eastern end of the yard or when standing. No iconic views are affected although Shark Island will 

be affected slightly when located in the northern side of the yard. 

 

When viewed from the first floor level, the impact is perceived as negligible as there is less than 5% 

view loss. The outlook towards Sydney Harbour and the CBD remains unaffected. 

 

Overall, the impact is considered to be moderate as the adverse view loss relates to a communal 

private open space area that suggests high levels of usage. Cumulatively, it is estimated that the 

proposal is likely to remove about half of the view of Sydney Harbour. 

 

16 Wentworth Road 

 

When acknowledging that the property has only a ‘gun barrel’ westerly view, the proposal removes 

about 10% of the view in a seated and standing position. Iconic views and the vast majority of the 

view of Sydney Harbour are retained. It is considered to be negligible to minor.  

 

18 Wentworth Road 

 

The proposal removes a minute (<5%) portion of the view in a seated and standing position. Iconic 

views and the vast majority of the view of Sydney Harbour are retained. It is considered to be 

negligible.  

 

22 Wentworth Road 

 

A person sitting on the terrace or kitchen of 1 Fisher Avenue has an approximate height of RL 55.5. 

This is below the maximum height of the proposed addition at RL 56.635. 

 

When sitting or standing on the terrace or within the dining/living room, the view loss will extend to 

the middle of Point Piper. Moving into the yard towards the southern end of the property in the 

vicinity of the swimming pool, the impact is more pronounced as it removes the lower portion of 

the CBD skyline to the vicinity of, but most likely not including, the Sydney Opera House. About 

40% of the view of Sydney Harbour will be lost and partial views of Shark Island will be removed. 

The impact is considered to be moderate. 
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From the first floor, the addition affects about 10% of the view of Sydney Harbour in the immediate 

foreground near the foreshore. When acknowledging that extensive western views towards the CBD 

are unaffected, the impact is negligible. 

 

Overall, the impact is considered to be moderate as the adverse view loss relates to a communal 

private open space area and from the dining/living room – areas of higher usage. 

 

The reasonableness of the proposal that is causing the impact 

 

The fourth step is to assess the reasonableness of the proposal that is causing the impact. A 

development that complies with all planning controls would be considered more reasonable than 

one that breaches them. Where an impact on views arises as a result of non-compliance with one or 

more planning controls, even a moderate impact may be considered unreasonable. With a 

complying proposal, the question should be asked whether a more skilful design could provide the 

applicant with the same development potential and amenity and reduce the impact on the views of 

neighbours. If the answer to that question is no, then the view impact of a complying development 

would probably be considered acceptable and the view sharing reasonable. 

 

The Court poses two questions in Tenacity Consulting vs Warringah (2004) NSWLEC 140. The 

first question relates to whether a non-compliance with one or more planning controls results in 

view loss. 

 

Two prominent non-compliances exist – number of storeys and floor space ratio. Both have a clear 

impact upon the form of the building and contribute to an element of view loss. In the instance of 

the floor space ratio control, a non-compliance of 35% is considered significant, particularly as the 

existing development already exhibits a significant non-compliance. 

 

Whilst there are numerous examples of three storey developments in the immediate area, this is 

insufficient justification for the subject application as each application is assessed on its own merits 

and own impacts. 

 

Given it has been argued that the impact upon views is moderate when viewed from 1 Fisher 

Avenue and 22 Wentworth Road, Council is not in a position to support the application. 

Furthermore, as depicted in the following photographs, the subject site currently benefits from 

views from all three levels of the dwelling, with the uppermost level comprising a large open and 

accessible roof terrace. In the interests of view sharing between the subject property and the two 

most adversely affected properties, the application is unacceptable.  

 

   
Views from proposed level (existing roof terrace) Views from ground floor 
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View from rear yard and lower ground floor 

 

The second question posed by the Court relates to whether a more skilful design could provide the 

same development potential whilst reducing the impact on views. In this instance, there are no 

foreseeable design changes that would bring about a satisfactory outcome. 

 

Conclusion 

 

The proposal is therefore unacceptable with regard to the concept of view sharing and Section 5.5 

of the Woollahra RDCP 2003. Refer to Reason for Refusal 1. 

 

15.5 Section 5.6: Energy Efficiency 

 
 Existing Proposed Control Complies 

Minimum Number of North Facing 

Habitable Rooms 
> 1 > 1 One YES 

Solar Access to North-Facing Living 

Areas of Development 
> 3 hours > 3 hours 

3.0 Hours on 21 

June 
YES 

North Facing Overhangs/Shading 

Devices 
N/A Nil 

0.45 x Height of 

Window 
NO 

 

Solar Access 

 

C5.6.5 requires north facing roof overhangs or shading devices to be at least 0.45 times the height, 

as measured from the bottom of the glass to be shaded.  

 

The proposal includes a 4m x 2m north facing window in the north western corner of the addition. 

In accordance with C5.6.5, an overhang of about 0.9m would normally be required to aid in 

shading. However, in this instance, none has been provided. Given the northerly and open aspect, it 

is likely to receive uninterrupted sunlight and is unreasonable. 

 

This outcome does not address objectives O5.6.1-O5.6.4 in terms of promoting passive solar design 

and reducing the need for mechanical heating and cooling. It is therefore unacceptable with regard 

to Section 5.6 of the Woollahra RDCP 2003.  Refer to Reason for Refusal 3. 

 

15.6 Section 5.8: Acoustic and Visual Privacy 

 
 Existing Proposed Control Complies 

Distance of Habitable Room Windows to 

Adjacent Dwellings 
N/A 7.0m 9.0m NO 

Setback of Roof Terraces from Open 

Space/Habitable Room Windows of 

Adjoining Properties 

2.0m 2.0m 12.0m NO 
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Visual Privacy 

 

C5.8.5 states that windows in habitable rooms with a direct sightline to habitable room windows in 

an adjacent dwelling within 9.0m are to be screened by (a) being offset, (b) incorporating planter 

boxes, louvres or other devices, (c) translucent glazing to 1.5m above floor level, (d) using fixed 

translucent glazing or (e) sill heights above 1.5m in height. 

 

The following observations are provided: 

 

 The north facing windows to the addition will overlook the roof of 2 Fisher Avenue and do 

not pose any realistic concern 

 The west facing windows will be screened by the balustrade/parapet and sightlines will be 

limited due to the 4.5m setback from the edge of the dwelling. No objection is raised 

 The east facing windows are non-habitable and overlook the street. No objection is raised 

 There are three south facing windows 

 The window in the south eastern corner is offset from all other windows 

 The two windows towards the south western corner have the combined effect of 

overlooking the first floor balcony of 6 Fisher Avenue, which is unacceptable – refer to 

Reason for Refusal 2 
 

C 5.8.6 requires balconies, terraces, decks, roof terraces 

and other like areas within a development are suitably 

screened to prevent direct views into habitable rooms or 

private open space of adjoining and adjacent dwellings. 

Furthermore, C 5.8.9 requires the trafficable area of the 

roof terrace to be setback so that there is no direct line of 

sight to neighbouring open space or windows of the 

habitable rooms of adjoining dwellings within a distance 

of 12m. 

 

The roof terrace is existing and comprises a total area of 386m
2
. The addition of the new level will 

reduce the trafficable area to 218m
2
. However, in introducing an enclosed communal habitable 

space (including a bar and bathroom), it renders the terrace area more usable, and allows for more 

regular opportunities for overlooking. 

 

In considering the issue of whether the proposal maintains adequate visual privacy to the adjacent 

properties, Meriton Properties Management P/L v Sydney City Council (2004) NSWLEC 313) is of 

relevance: 

 

When visual privacy is referred to in the context of residential design, it means the freedom of 

one dwelling and its private open space from being overlooked by another dwelling and its 

private open space.   

 

Most planning instruments and development control plans acknowledge the need for privacy, 

but leave it to be assessed qualitatively.  Numerical guidelines for the separation of dwellings 

exist in the Australia-wide guideline, AMCORD; as well as in the New South Wales-specific 

Residential Flat Design Code attached to SEPP 65. AMCORD recommends a separation of 9 

m between habitable rooms.  The Residential Flat Design Code recommends increasing 

separation between buildings as they get taller.  For buildings up to three storeys, it suggests 

12 m between habitable rooms and balconies, 9m between a habitable and non-habitable 

room and 6 m between non-habitable rooms. 
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The outlook to the north is over the roof of 2 Fisher Avenue. However, the outlook to the south is 

towards the balcony and the rear yard of 6 Fisher Avenue. In accordance with AMCORD and 

C5.8.9 of the WRDCP 2003, the setback to the yard of the roof terrace is insufficient and cannot be 

supported on privacy grounds.  

 

Conclusion 

 

The proposal is therefore unacceptable with regard to Section 5.8 of the Woollahra RDCP 2003. 

Refer to Reason for Refusal 2. 

 

15.7 Section 5.11: Harbour Foreshore Development 

 
 Existing Proposed Control Complies 

Roof Lines Below Below 
Below Tree 

Canopy 
YES 

 

Harbour Foreshore Scenic Protection 

 

C5.11.2 requires that roof lines be below the tree canopy. The proposal involves a 2.6m high 

addition to the existing building that will sit suitably below the tree canopy of the district. This is 

illustrated in the photograph in Section 12. 

 

C5.11.3 requires the use of complimentary and compatible materials. Excessive use of glass 

resulting in glare is not permitted. The proposal includes a large amount of glass (16.5m
2
) to the 

western or Harbour facing elevation of the new level. However, the wall will be setback 4.6m from 

the edge of the dwelling, which allows for some screening from the balustrade/parapet around the 

roof. Furthermore, it will be partially screened by a pergola and it is nearly 200m from the Sydney 

Harbour foreshore. No objection is raised. 

 

Conclusion 

 

The proposal is acceptable with regard to Section 5.11 of the Woollahra RDCP 2003. 

 

16. WASTE NOT DEVELOPMENT CONTROL PLAN 2010 

 

The Waste Not DCP is applicable to all development and seeks to establish waste minimisation and 

sustainable waste management during demolition and construction phases and throughout the on-

going use of the building. 

 

16.1 Site Waste Minimisation and Management Plan (SWMMP) 

 

The applicant has not provided a SWMMP with the development application. The SWMMP 

addresses volume and type of waste and recyclables to be generated, storage and treatment of waste 

and recyclables on site, disposal of residual waste and recyclables and operational procedures for 

ongoing waste management once the development is complete.  

 

The SWMMP is necessary in this instance given the scope of works. This would form a condition 

of consent were the recommendation for approval. 
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17. ACCESS DEVELOPMENT CONTROL PLAN 2004 

 

For all new Class 1A dwellings, The Access DCP encourages visitor accessibility and adaptability. 

The subject dwelling is a Class 1 dwelling. 

 

The proposal involves the addition of an additional storey which will serve more as an entertaining 

space or secondary communal habitable space. All appropriate facilities, including bedrooms and 

bathrooms will remain on the level below, which is accessible from Fisher Avenue. Level access is 

feasible and the proposal satisfies the intent of the Woollahra Access DCP. 

 

18. SECTION 94 CONTRIBUTION PLANS 

 

18.1 Section 94A Contributions Plan 2011 

 

In accordance with Schedule 1, a 1% levy applies with the monies being used for a variety of works 

as outlined in Schedule 2 of the Section 94A Contributions Plan 2011. 

 
Cost of Works Rate Contribution Payable 

$710,000 1% $7,100 

 

In the event of an approval, Section 94A contributions would be applicable. 

 

19. APPLICABLE ACTS/REGULATIONS 

 

19.1 Demolition of Structures 

 

Clause 92 of the Environmental Planning and Assessment Regulation 2000 requires Council to 

consider Australian Standard AS 2601-2004: The demolition of structures. This would be required 

by condition in the event of an approval. 

 

20. THE LIKELY IMPACTS OF THE PROPOSAL 

 

All likely impacts have been addressed elsewhere in the report, or are considered to be satisfactory 

and not warrant further consideration. 

 

21. THE SUITABILITY OF THE SITE 

 

The site is unsuitable for the proposed development on the basis of unacceptable view loss from 

surrounding properties and the impact upon visual privacy. 

 

22. THE PUBLIC INTEREST 

 

The proposal is in the public interest.  

 

23. CONCLUSION 

 

The proposal is unacceptable against the relevant considerations under Section 79C on the basis of 

unacceptable view loss from surrounding properties and the impact upon visual privacy. 
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24. DISCLOSURE STATEMENTS 

 

Under Section 147 of the Environmental Planning and Assessment Act, 1979 there have been no 

disclosure statements regarding political donations or gifts made to any Councillor or gifts made to 

any council employee submitted with this development application by either the applicant or any 

person who made a submission. 

 

25. RECOMMENDATION 

Pursuant to Section 80(1) of the Environmental Planning and Assessment Act 1979 

 

THAT Council, as the consent authority, having considered the application for review of its 

determination, resolve to maintain its refusal of development consent to Development Application 

No. 119/2012 for alterations and additions incorporating an additional storey to the flat roof of an 

existing dwelling house on land at 4 Fisher Avenue, Vaucluse, for the following reasons: 

 

1. View loss 

 

The extent of view loss when viewed from 1 Fisher Avenue and 22 Wentworth Road is 

unreasonable and is contrary to Clause 26 of SREP (Sydney Harbour Catchment) 2005, 

Clause 12AA(a) of Woollahra LEP 1995 and O5.5.2 and C5.5.6 of Section 5.5 of Woollahra 

RDCP 2003.  

 

It arises as a result of unacceptable non-compliances with the number of storeys control in 

C4.13.5.3 of Section 4.13 and the floor space ratio control in C5.2.9 of Section 5.2 of the 

Woollahra RDCP 2003. 

 

2. Visual privacy 

 

The extent of overlooking from the two windows in the south western corner of the addition 

and from the adjacent terrace area towards the rear balcony and rear yard of 6 Fisher Avenue 

is excessive and unacceptable. This is contrary to Clause 12AA(c) of Woollahra LEP 1995 

and O5.8.1, C5.8.5, C5.8.6 and C5.8.9 of Section 5.8 of Woollahra RDCP 2003. 

 

3. Energy Efficiency 

 

The north facing window in the north western corner of the addition does not make provision 

for a shading device. This is contrary to O5.6.1-O5.6.4 and C5.6.5 of Woollahra RDCP 2003. 

 

 

 

Mr Simon Taylor  Mr Nick Economou 

REVIEW OFFICER  TEAM LEADER 

 

 

ANNEXURES 

 

1. Original assessment report 

2. Plans and elevations 
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